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WORKS   RECENTLY   PUBLISHED. 


ANGELL  ON  FIRE  AND  LIFE  INSURANCE.  A  Treatise 
on  the  Law  of  Fire  and  Life  Insurance.  With  an  Appendix,  contain- 
ing Forms,  Tables,  &c.  By  Joseph  K.  Angell,  Esq.  1  vol.  ,  8vo. 
$5.00. 

^  This  work,  which  wo  haye  been  permitted  to  examine  in  proof  sheets,  will  be 
an  important  acqaisition  to  the  public  in  a  right  understanding  of  the  two  Titallj 
important  subjects  upon  which  it  ezclnsiTely  treats,  and  wifl  be  as  yaluable  to 
business  men  as  to  gentlemen  of  the  legal  profession. 

Mr.  Angell  has  acqnired  a  laige  reputation  as  a  succinct,  clear-headed,  and 
thoroughly  inyestigating  legal  author,  and  this  his  latest  work  will  greatly  add  to 
his  acknowledged  ability  in  these  respects. 

The  Yolume  is  peculiarly  opportune,  because  it  brings  together,  (each  with  its 
principles  in  common,  and  its  distinctiye  differences  and  applications  clearly 
defined,)  two  titles  in  the  law  which  have  hitherto  been  blendea  with  insurance  in 
general,  but  which  now  enter  so  universally  into  business  transactions,  that  it  is 
highly  important  to  have  a  compact  standard  work  of  reference  to  which  the  pro- 
fessional and  the  business  man  can  alike  recur  with  confidence.  The  law  of  life 
policies,  in  particular,  which  is  here  veiy  fully  and  clearly  discussed,  has  so 
recently  become  an  extended  branch  of  insurance  in  the  United  States,  that  a 
collection  of  the  principles  and  authorities  which  goyem  it  is  a  great  desideratum 
to  eyery  oommeraal  and  business  community ;  and  here,  for  the  first  time,  they 
are  collected  in  a  strictly  legal,  but  at  the  same  time  a  plain,  practical,  and  popu- 
lar form. 

The  style  and  execution  of  the  whole  woHe,  in  the  opinion  of  competent  legal 
judges,  will  well  compare  in  succinctness  and  condensation  with  the  oest  models 
of  £e  late  distinguished  Professor  Greenleaf."    Boston  Post, 

PARSONS  ON  CONTRACTS.  Vol.  L  A  Treatise  on  the  Law 
of  Contracts.  By  Hon.  Theophilus  Parsons,  Professor  in  Bane  Law 
College,  Cambridge,  Mass.    Vol.  L  '  Svo.    $5.50. 

**  In  conclusion,  we  feel  bound  to  say  that  we  regard  this  work,  taken  as  a 
whole,  clear  in  statement,  diligent  in  citation,  accurate  in  detail,  commendable  in 
research,  excellent  in  learning,  simple  in  style,  and  altogether  the  most  carefally 
considered,  and  best  prepared  exhibition  of  the  comprehensive  law  of  contracts, 
that  has  ever  yet  been  presented  in  the  English  language."  American  Law 
Register, 

*^  In  ovenr  respect,  both  of  style,  arrangement,  and  philosophical  deduction,  it 
is  a  yaluable  accession  to  legal  literature,  and  cannot  fail  to  command  the  highest 
reputation."    Hun^s  Magazine^ 


"  A  work  of  great  ralae  and  learning,  and  one  which  shonld  be  thoroaghly 
studied  by  eveiy  student  at  law,  and  attentively  perused  by  every  accomplished 
lawyer  and  profound  jurist  in  the  country."    Bangor  Mercury, 

^*  There  have  been  manv  treatises  published  on  the  law  of  contracts,  but  we 
predict  that  this  will  hereafter  be  regarded  as  the  standard  work  on  that  important 
branch  of  jurisprudence."    Boston  Atlas. 

*^  A  w^ork  which  we  regard  as  admirable  in  method,  clear  in  statement,  and 
evincing  great  research,  and  great  learning.  We  regard  it  as  altogether  the  best 
work  on  the  subject  that  has  ever  been  written,  and  in  many  respects  the  best 
legal  treatise  of  which  we  have  any  knowledge ;  and  we  desire  to  odd,  that  it  is 
written  in  a  style  so  clear  and  simple,  that  persons  out  of  the  profession  will  find 
it  both  useful  and  interesting."    Boston  Daily  Advertiser. 

DAVIS'S  JUSTICE.  A  Practical  Treatise  upon  the  Authority 
and  Duty  of  Justices  of  the  Peace,  in  Criminal  Prosecutions.  By 
Daniel  Davis, ,  Solicitor-Greneral  of  Massachusetts.  Third  Edition. 
Revised  and  greatly  enlarged.  Edited  by  F.  F.  Heard,  Esq.  1  vol. 
8vo.    $4.00. 

"  This  work  has  been  always  popular  with  magistrates  and  the  profession.  The 
present  edition  is  eminently  creditable  to  the  editor  and  to  the  publishers.  In  its 
typographical  beauty  it  fully  sustains  the  high  reputation  of  the  law  publications 
of  Messrs.  Little,  Brown  &  Co.  The  editor  has  evidently  spent  much  time  and 
caro  in  the  preparation  of  this  edition,  in  adapting  it  to  the  present  wants  of  the 
profession,  by  the  omission  of  certain  portions  that  had  become  useless,  and  the 
addition  of  other  matters  which  have  become  important,  exclusive  of  references  to 
recent  decisions. 

This  edition,  we  believe,  is  the  most  complete  work  which  has  been  published, 
upon  the  authority  and  duty  of  justices  of  the  peace  in  criminal  prosecutions,  and 
it  is  worthy  of  a  place  in  the  library  of  every  magistrate.''    Boston  Advertiser, 

"  We  are  glad  to  perceive  that  a  third  edition  of  this  truly  valuable  book  has  at 
length  issued  from  the  press.  Justices  of  the  Peace,  especially  in  the  New  Eng- 
land States,  and  the  profession  in  general,  must  hold  themselves  much  indebted 
to  Mr.  Heard  for  the  scrupulous  accuracy  no  less  than  for  the  completeness  and 
comprehensiveness,  which  his  labors  of  supervision  have  contributed  to  confirm 
and  increase  in  the  admirable  and  indispensable  work  of  Mr.  Davis.  It  has  long 
been  in  use  in  our  own  Commonwealth,  where  its  merits  have  been  universally 
acknowledged.  The  forms  of  indictments  given  as  precedents  have  stood  the  test 
of  judicial  examinations,  and  in  one  case,  {Hopkinf  v.  Commonwealth^  3  Met.  460,) 
the  opinion  of  Judge  Shaw  in  admitting  the  sufficiency  of  an  indictment,  recognized 
Davis's  Justice  as  a  standard  authority."    Law  Reporter. 

"  Since  the  last  edition  was  published,  the  Criminal  Law  has  undergone  so 
many  changes,  that  a  new  edition  was  much  needed,  and  we  are  constrained  to 
say  that  this  edition  has  been  faithfully  and  accurately  prepared. 

The  volume  is  handsomely  printed,  and  will  be  a  valuable  addition  to  the  work- 
ing libraries  of  magistrates  and  of  the  profession."    Boston  Atlas. 

CHITTY'S  EQUITY  DIGEST.  An  Index  to  all  the  Reported 
Cases  decided  in  the  several  Courts  of  Equity  in  England  and  Ireland, 
the  Privy  Council,  and  the  House  of  Loros ;  and  to  the  Statutes  on  or 
relating  to  the  Principle,  Pleading,  and  Practice  of  Equity  and  Bank- 
ruptcy, from  the  Earliest  Period.  By  Edward  Chitty,  of  Lincoln's  Inn, 
Barrister  at  I^aw.  New  Bevised  Edition,  brought  down  to  the  Present 
Time.    4  vols.    8to.    825.00. 

THORNTON'S  CONVEYANCING.  Digest  of  the  Conveyancing, 
Testamentary,  and  Registry  Laws  of  all  the  States  of  the  Union,  em- 
bracing References  to  the  Leading  Decisions  upon  these  subjects,  in 
most  of  the  States ;  together  with  the  Forms  of  Acknowledgment,  Pro- 
bate, Relinquishment,  &c.,  required  by  the  Statutes  of,  and  in  use  in 
each,  precede^  by  a  brief  Treatise  on  the  General  Rules  relating  to  the 


Nature,  Execution,  and  Operation  of  Deeds  and  Wills,  and  followed  hj 
an  Appendix  of  the  most  approved  general  Forms  of  those  Instraments, 
being  a  practical  Manual  and  Guide  for  Lawyers,  Public  Officers,  and 
Men  of  Business.  Second  Edition,  revised  and  enlarged.  1  vol.  8vo. 
$4.50. 

"  The  utilitj  of  such  a  comprehensive  and  reliable  compilation  of  the  laws  of 
the  several  States  in  regard  to  deeds  and  wills,  is  obviously  great  to  the  profes- 
sion at  laige.  Indeed,  it  most  be  deemed  indispensable  to  eveiy  practising  law- 
yer, as  wefi  as  to  commissioners  of  deeds  and  notaries  public."   N.  Y.  Com,  Adv. 

*'  This  book  of  Mr.  Thornton's  is  one  of  which  the  legal  profession  has  long 
stood  in  need.    The  author  has  industriously  collected,  and  digested  with  method 
and  perspicui^,  the  laws  of  the  different  States  of  the  Union  relative  to  the  sub- 
jects embraced  by  his  treatise;   and  he  has  also  incorporated  in  it  a  copious 
selection  of  the  forms  of  deeds  and  wills,  and  of  acknowledgments.    Of  course,  it 
is  not  to  be  expected  that  a  lawyer  is  to  make  himself  familiar  with  the  con- 
veyancing and  testamentary  laws  of  other  States  than  those  to  which  his  practice 
may  be  confined ;  but  every  member  of  the  profession  is  frequently  called  upon 
to^  determine  whether  a  particular  conveyance  or  will  is  executed  in  conformity 
with  the  statutory  provbions  of  the  State  where  it  was  made.    The  utilitv  of  a 
work  like  the  present,  in  this  point  of  view,  both  to  lawyers  and  others  who  are 
obliged,  without  legal  aid,  to  execute  such  iustruments  as  are  here  treated  of,  is 
obvious.    From  the  examinatien  which  we  have  been  able  to  give  it,  we  are  con- 
fident that  no  more  reliable  guide  could  be  put  in  their  hands.'*    iV.  Y,  Evening 
JPosL 

BISHOP  ON  MARRIAGE  AND  DIVORCE.  Commentariea 
on  the  Law  of  Marriage  and  Divorce,  and  Evidence  in  Matrimonial 
SuitB.    By  Joel  Prentiss  Bishop,  Esq.    1  vol.    8vo.    $5.00. 

"  Mr.  Bishop  hascone  over  the  whole  ground  in  detail,  in  a  careftd  and  me- 
thodical manner.  He  has  evinced  great  ability  and  research,  with  indefatigable 
labor  and  eood  judgment,  while  he  has  expressed  himself  in  a  clear  and  forcible 
style.  He  nas  fully  digested  the  whole  law  upon  the  subject,  and  illustrated  the 
general  principles  which  obtain  in  the  United  States  in  relation  to  it.  Before  his 
treatise,  we  had  no  American  book  which  professed  to  embrace  the  whole  law 
upon  it.  The  only  other  relating  to  it  is  timt  of  Mr.  Page,  which  was  confined  to 
the  States  of  Ohio,  Indiana,  and  Midiigan,  and  was  published  in  1850.  But  Mr. 
Bishop's  is  the  first  American  book  which  professes  to  be  a  treatise  upon  the 
whole  matter,  and  unless  we  are  mistaken,  it  is  a  work  that,  for  learning  and 
research,  method  and  ability,  deserves  to  be  nmked  among  the  first  law  treatises 
of  this  country. 

Mr.  Bishop  has  also  gone  fully  into  the  doctrines  and  philosophy  of  Divorce ;  but 
we  have  not  time  nor  space  to  point  out  the  many  exceUenaes  of  the  woik.  In 
preparing  it  for  the  press,  he  has  evidently  been  a  close  and  careful  student,  and, 
as  we  have  already  intimated,  he  has  produced  a  treatise  that,  for  research  and 
abiUty,  will  rank,  we  think,  among  the  first  legal  productions  of  the  age. 

The  work  is  also  eminently  a  practical  one,  well  fitted  to  aid  the  practising 
lawyer  in  the  examination  and  discussion  of  the  various  questions  which  often 
arise  to  embarrass  the  courts  in  matrimonial  causes. 

We  commend  it,  therefore,  to  the  profession,  and  to  all  who  may  wish  to 
acquire  a  knowledge  of  the  subjects  it  discusses."    Law  Bqporter, 

"  We  commend  to  the  profession  this  valuable  work.  The  author  has,  with 
singular  success,  achieved  an  undertaking,  which  required  long  and  laborious 
stndjr,  and  ably  prepared  a  volume  on  a  subject  most  important,  and  supplied  a 
deficiencv  in  our  law  literature,  whidi  has  been  widely  felt  and  acknowledged. 
The  work  is  very  skilfully  arranged  for  reference,  and  throughout  amplified  by 
explanations  and  examples,  with  references  and  citations  of  English  and  American 
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cases,  which  show  much  research  and  discrimination.  Its  discussions  of  grave 
and  difficult  questions  are  very  full,  and  give  evidence  of  a  thorough  and  learned 
investigation  of  the  matters  of  which  they  treat,  and  is  entitled  to  a  wide  circula- 
tion among  the  profession.  It  is,  in  truth,  the  only  book  of  any  merit,  either  in 
England  or  America,  which  treats  exclusively  of  the  complicated  subject  of  mar- 
riage and  divorce.^    Boston  Atlas. 

ANNUAL  DIGEST,  1852.  Digest  of  Decisions  of  the  Courts  of 
Common  Law,  Equity,  and  Admiralty  in  all  the  Courts  of  the  United 
States,  and  of  the  several  States,  for  the  year  1852.  By  John  Phelps 
Putnam.    Royal  8vo.    $5.00. 

^*  The  great  house  of  Little,  Brown  &  Co.,  have  again  furnished  us  with  the 
usual  Annual  Digest,  a  work  without  which  no  practising  lawyer  can  be  informed 
both  easily  and  cheaply  of  the  current  decisions  in  every  part  of  the  United 
States,  and  in  Westminster  Hall.  We  consider  no  further  notice  required,  than 
to  announce  its  publication."    American  Law  Register, 

GREENLEAF  ON  EVIDENCE.  Vol.  IH.  A  Treatise  on  the 
Law  of  Evidence.  By  Hon.  Simon  Greenleaf,  LL.  D.  Vol.  III.  8vo. 
$5.50. 

ENGLISH  ADMIRALTY  REPORTS.  A  complete  series  of  all 
the  English  Admiralty  Reports  down  to  Part  III.  of  W.  Robinson's  Rep. 
Vol.  8,  (or  to  the  commencement'  of  our  Series  of  "English  Law  and 
Equity  Reports,")  with  notes  by  George  Minot,  Esq.,  and  comprising 
all  Cases  reported  in  the  seven  volumes  of  Notes  of  Cases,  which  are 
not  contained  in  the  regular  Reports,  and  all  the  Appeal  Cases  in 
Knapp's  P.  C.  Rep.  and  ^ioore*s  P.  C.  Rep.  Vol.  I.  contains  1  and  2 
C.  Rob. ;  Vol.  IL,  8  and  4  C.  Rob. ;  Vol.  III.,  5  and  6  C.  Rob. ;  Vol. 
IV.,  Edwards's  R.,  Hay  &  Marriott,  and  the  Appeal  Cases  in  Knapp  & 
Moore ;  Vol.  V.,  1  and  2  Acton,  and  Selections  from  Notes  of  Cases ; 
Vol.  VI.,  1  and  2  Dod. ;  Vol.  VH.,  1  and  2  Hagg. ;  Vol.  VIU.,  3  Ha^. 
and  1  W.  Rob. ;  Vol.  IX.,  2  W.  Rob.  and  3  W.  Rob.,  Parts  L  and  U. 
These  Reports  for  sale  only  in  sets.    9  vols.    8vo.    $31.50. 

HOWARD'S  REPORTS.  Vol.  XIV.  Reports  of  Cases  argued 
and  determined  in  the  Supreme  Court  of  the  United  States.  By  Ben- 
jamin C.  Howard.    Vol  XIV.    8vo.    $5.50. 

PHILLIPS  ON  INSURANCE.  A  Treatise  on  the  Law  of  Insur- 
ance. By  Willard  Phillips.  Third  Edition,  enlarged.  2  vols.  8vo. 
$10.00. 

HILLIARD  ON  MORTGAGES.  A  Treatise  on  the  Law  of 
Mortoages  of  Real  and  Personal  Property :  being  a  General  View  of 
the  English  and  American  Law  upon  that  subject  By  Francis  Hilliard, 
Esq.    2  vols.    8vo.    $7.50. 

CUSHING'S  REPORTS.  VoL  VTI.  Reports  of  Cases  argued 
and  determined  in  the  Supreme  Judicial  Court  of  Massachusetts.  By 
Luther  S.  Cushing.     VoLVH.    8vo.     $5.00. 

TAYLOR'S  LANDLORD  AND  TENANT.  Treatise  on  the 
American  Law  of  Landlord  and  Tenant,  embracing  the  Statutory  Pro- 
visions and  Judicial  Decisions  of  the  several  United  States  in  reference 
thereto,  with  a  selectioo  of  precedents.  By  John  N.  Taylor.  Second 
Edition,  revised  and  enlarged.    8vo.    $4.50. 
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LAW  AND  EQUITY  REPOETS. 

THE   COMMON  LAW,  EQUITY,   CRIMINAL,   ADMIRALTY,    AND 
ECCLESIASTICAL  REPORTS,  COMBINED. 


Editbd  by  Edmuhd  H.  Bssvstt  ahd  Chaukcbt  Smith,  Esqbs. 


At  the  first  announcement  of  these  Reports,  the  Fablishers  pledged  themselves 
to  fornish  the  profession  with  complete  Reports  of  the  cases  in  all  the  English 
Courts,  of  the  highest  character,  in  a  superior  style,  grcatlj  in  advance  of  any 
other  series,  and  at  a  much  cheaper  rate.  The  facts  which  they  now  present  show 
that  this  pledge  has  been  fully  redeemed. 

This  scries  has  been  established  three  years,  and  now  amounts  to  eighteen 
volumes.  It  contains  two  thousand  iix  hundred  and  seventy  cases.  One  thousand 
four  hundred  and  twenty-seven  of  these  are  from  the  Houbb  of  Lobds,  Pbivt 
Council,  Coubts  of  Chanceby,  and  the  Admibaltt  and  Ecclesiastical 
CouBTS ;  and  none  of  these  cases  have  yet  been  published  in  any  other  series  in  this 
country. 

Of  the  remaining  one  thousand  two  hundred  and  forty-three  cases  in  the 
Queen*s  Bench,  Common  Pleas,  Exchequer,  and  Court  of  Criminal  Appeal,  only 
five  hundred  and  six  have  yet  been  published  elsewhere  in  this  country.  More 
thanjbur-jifihs  of  the  cases  puUished  in  this  series  are  yet  inaccessible  to  the  profession 
in  any  other  pulUication, 

The  cheapness  of  these  Reports  will  be  best  seen  by  a  comparison  with  others. 
The  Reports  of  the  Courts  last  named,  for  the  three  years  preceding  the  com- 
mencement of  this  series,  amount  to  fifteen  volumes  of  the  Philadelphia  reprints, 
and  are  sold  for  about  thirty-seven  dollars  and  a  half.  The  eighteen  volumes  of 
the  Law  and  Equity  Reports,  embracing  the  same  length  of  time,  are  sold  for 
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other  series  where  the  same  case  may  be  found.  Vols.  L  to  XIX.  now  ready  for 
delivery,  at  $2.00  per  volume,  to  permanent  subscribers. 

**  In  these  days  of  steam  and  telegraphs,  the  most  recent  information  from  West- 
minster Hall  is  demanded,  and  this  demand  the  great  Boston  publishing  house 
seeks  to  supply,  and  do  supply,  by  the  series  now  before  us.  We  have  so  fre- 
qoently  commended  the  former  volumes,  that  it  is  now  only  necessary  to  an- 
nounce* the  fact  of  publication,  to  inform  the  Bar  that  the  volumes  may  be  pur- 
chased."   American  Law  Register, 

**  This  is  one  of  the  cheapest  and  best  of  the  re-publications  of  English  cases, 
in  this  country.  At  the  close  of  each  year,  the  subscriber  is  furnished  with  a 
faithful  and  accurate  report  of  every  important  case  which  has  been  decided  in 
any  of  the  Courts  of  England  during  the  preceding  year.  The  work  can  be  cited 
as  an  authority  at  the  bar,  like  other  reports ;  and  for  fallness,  clearness,  and  com- 
prehensiveness of  detail  in  all  the  deiyutments  of  practice,  it  is  equal  to  any  work 
of  the  sort  with  which  we  are  acquainted."    Ridmiond  Examiner, 
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ADVERTISEMENT 


TO   THE  PRESENT  EDITION. 


This  Edition  is  intended  to  embrace  the  numerous 
American  and  English  authorities^  (and  does  embrace 
about  one  hundred,)  which  have  been  reported  since 
the  publication  of  the  Edition  preoeding^it ;  and  some 
of  them  have  materially  contributed  to  enhance  the 
value  of  the  work. 

Fbotidbngb,  May  1, 1854. 


PREFACE 


TO  THE  LAST  (FOXJBTH)  EDITION. 


Such  were  the  author's  engagements,  that  a  con- 
siderable period  elapsed,  after  the  final  disposition  of 
the  preceding  edition  of  the  following  work,  before 
he  was  able  to  undertake  the  one  here  presented  to 
the  public.  The  ultimate  result  of  this  last  enter- 
prise, is  something  far  different  from  a  mere  revision 
of  the  former  editions.  The  arrangement  of  the  sub- 
ject-matter, it  will  at  once  be  perceived,  is  essentially 
new,  while  in  bulk  it  is  vastly  increased.  The  vpry 
material  change  in  the  arrangement  was  suggested  by 
a  renewed  and  further  consideration  of  the  subject,  and 
it  is  designed  to  render  it  more  deductive,  and,  there- 
fore, more  advantageous,  and  better  entitled  to  public 
&vor. 

The  author  has  been  led  also  to  perceive,  while 
engaged  in  the  revision  of  the  authorities  contained  in 
the  preceding  edition,  that  they  may  be  treated  in  the 
present  work,  in  a  manner  more  circumstantial,  and 
more  explanatory  of  the  facts  and  principles  to  which 
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they  relate.  What,  however,  has  contributed  still 
more  to  the  enlargement  of  the  work,  is  the  copious 
accumulation  of  judicial  authorities,  in  further  and  im- 

« 

portant  illustration  of  those  which  had  previously 
been  cited.  But,  beyond  this  explanation  of  its  great 
increase  in  size,  the  addition  which  has  been  made  to 
the  use  of  water,  as  a  motive  power,  has  thrown  open 
new  sources  of  litigation,  and  has  thus  associated  the 
subject  more  largely  with  the  rudiments  of  general 
jurisprudence.  This  extended  use  has  required  a 
judicial  construction  of  particular  grants,  and  of  written 
and  unwritten  contracts,  of  legislative  acts  and  of  con- 
stitutional law,  which,  while  it  has  much  enlarged  the 
volume,  has  vindicated  the  soundness  of  the  asserti^Hi 
of  Lord  Mansfield,  that  the  predominating  character- 
istic of  the  Common  Law  is>  that  it  is  a  sei&ioe  (f  prm- 
eipks. 

Actuated  by  a  strong  disposition  to  afford  an  entire, 
correct,  and  comprehensible  view  of  the  Law  of  Water^ 
courses,  as  it  has  thus  been  elaborated  and  expanded, 
the  author  has  been  indefatigable  in  research^  to  collect 
it,  and  studious  in  exertion,  to  present  it  with  accuracy 
and  perspicuity. 

In  the  Appendix  will  be  found  the  statutes  of  Mas- 
sachusetts, Maine,  and  Rhode  Island,  authorizing  the 
owners  and  occupants  of  mills  to  overflow,  subject  to 
certain  liabilities,  the  lands  of  other  persons.  The  sta- 
tute of  Virginia,  in  relation  to  the  same  subject,  which 
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is  substantially  different  in  its  provisions  from  those 
just  named^  is  also  given.  That  of  Kentucky^  and 
those  of  other  western  and  southern  States^*  are  mo- 
delled so  much  after  the  law  of  Virginia,  that  it  has 
been  deemed  inexpedient  to  swell  the  size  of  the 
volume  by  inserting  them.  The  Appendix  also  con- 
tains forms  of  declarations,  to  be  used  in  actions  for 
injuries  done  to,  or  by  means  of,  watercourses. 

Following  the  Appendix  is  an  Index,  though  this 
has  been  rendered  almost  superfluous,  as  so  much 
attention  and  care  have  been  bestowed  on  the  arrange- 
ment and  fulness  of  the  Table  of  Contents. 

Fboyidence,  Jane  25, 1850.  ^ 
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LAW  OF  WATERCOURSES. 


CHAPTER  L    • 

MJBAHIKa  07  WATSRCOUBSB,  AND  OF  THE   GENERAL   BIGHT  OV 

PBOPEBTY  THEREIN. 

1.  Meaning  (^Watercoiine. 

2.  How  the  Private  Bight  of  Fropertjr  in  a  Watercoorae  is  derived. 

8.  How  the  Friyate  Bight  of  Property  in  a  Watercourse  is  apportioned 
between  opposite  Riparian  Owners. 

4.  When  Persons  become  Kparian  Ovmers. 

5.  Difference  between  a  Boundary  on  a  Watercourse,  and  a  Boundary 
on  a  Pond  or  Lake. 

1.  Meaning  of  Watercourse. 

§  1.  In  considering  movable  and  running  water  in 
reference  to  the  right  of  property  therein,  and  as  some- 
thing subservient  to  rules  of  jurisprudence,  it  may  be 
distinguished  as  tide  or  inland.  With  the  former  the 
present  work  has  nothing  to  do,  further  than  to  ex- 
plain, before  its  conclusion  and  when  it  becomes  more 
demanded,  the  legal  distinction  between  them. 

§  2.  Of  bodies  of  water  issuing  ex  jure  natures  from 
the  earth,  and  by  the  same  law  pursuing  a  certain 
direction  until  they  form  a  confluence  with  Ode-Eatery 
there  are  known  in  the  law  two  kinds,  viz.,  those  in 
which  the  proprietary  interest  is  altogether  private, 
and  those  in  which  it  is  both  private  and  public  j  or 
those  in  which  the  private  right  of  property  is  subser- 
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yient  to  the  right  of  public  use.^  No  proprietary  in- 
terest in  streams  of  inland  water  so  diminutive  in  their 
natural  state,  that  they  cannot  be  used  as  boatabley  or 
for  the  transportation  of  property,  (even  though  by 
artificial  means,  at  the  expense  of  the  owner,  they 
may  be  made  of  such  public  use,)  becomes  vested  in 
the  public.^ 

§  3.  Of  the  two  descriptions  of  running  water  (not 
tide  water)  mentioned  in  the  preceding  section,  it  is 
proposed  to  treat  under  the  name  of  **  Watercourses;"' 
though  very  commonly  they  are  denominated  ^  rivers  '* 
or  "  rivulets,*'  according  to  their  magnitude.^ 

§  4.  A  watercourse  consists  of  bed^  banks,  and  water  ;  *^ 


1  It  will  be  shown,  in  a  sabflequent  portion  of  the  work,  that  all  flowing 
water  ib  by  the  law  regarded  in  three  disdnct  points  of  view ;  namely, 
1.  Where  it  is  altogether  private.  2.  Where  it  is  priyate,  and  at  the 
same  time  subject  to  public  use.  S.  Where  the  use  and  property  are  both 
public. 

9  Wadsworth  v.  Smith,  2  Fairf.  (Me.)  B.  278. 

3  *<  And  they  shall  spring  up  as  among  the  grass,  as  willows  by  the 
watercourses."    Isaiah  zlir.  4. 

4  The  word  **  streams,"  in  the  English  statute  of  Sewers,  is  said  not  to 
apply  to  rivers,  pools,  ponds,  &c.,  because  those  waters  have  their  peculiar 
banks,  bounds,  and  channels;  but  streams  are  currents  of  water  flowing 
independently  over  the  land^  and  they  are  placed  under  the  control  of  the 
commissioners  of  sewers.  But  rivers,  although  not  expressly  mentioned, 
are  yet  within  the  survey.  A  river  is  defined  to  be  '*a  running  stream 
pent  in  on  either  side,  with  walls  and  banks."  Woolrych  on  Sewers,  51. 
Mr.  Sergeant  Callis  lays  it  down  broadly  that  rivers,  and  their  channels, 
waters,  and  banks,  are  all  fully  within  the  laws  of  sewers.  Callis  on 
Sewers,  77.  This  must,  however,  be  understood  of  such  rivers  as  are 
immediately  beneficial  to  navigation,  or  to  the  public.  Springs  make 
rivers,  and  these  united  form  brooks,  which,  coming  forward  in  streams, 
compose  great  rivers  that  run  into  the  sea.  Locke,  cited  in  Johns.  Diet 
4to  ed. «  River." 

5  Hale's  Treatise,  De  Jure  Maris,  &c. ;  Starr  v.  Child,  20  Wend.  (N.  Y.) 
R.  149 ;  Gavifs  Adm'rs  v.  Chambers,  S  Ohio  R.  495.  A  bank  of  a  river 
is  that  space  of  rimng  ground  above  low-water  mark  which  is  usually 
covered  by  high  water,  and  the  term,  when  used  to  designate  a  precise 
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yet  the  water  need  not  flow  continually;  and  there 
are  many  watercourses  which  are  sometimes  dry.  There 
is,  however^  a  distinction  to  be  taken  in  law  between 
a  regular  flowing  stream  of  water,  which^  at  certain 
seasons  is  dried  up,  and  those  occasional  bursts  of 


line,  may  be  somewhat  vague  and  indefinite.  Howard  v.  IngersoU,  17 
Ala.  R  (N.  S.)  780.  Bouvier  (1  Law  Diet)  says, "  Banks  of  rivers  con- 
tain the  river  in  its  natural  channel,  when  there  is  the  greatest  flow  of 
"water."  The  Supreme  Court  of  Louisiana  have  held,  <<  That  the  vendee 
of  a  riparious  estate  acquires  a  qualified  property  in  the  bank  of  a  river, 
and,  consequently,  the  hatture  which  may  thereafter  arise  before  the 
estate;  and  that  the  intervention  of  a  highway  does  not  prevent  this, 
where  the  owner  of  the  estate  b  bound  to  repur  it,  and  the  soil  of  it  is  at 
his  risk."  Morgan  v.  Livingston,  6  Mart  (La.)  R.  19.  Cubtib,  J.,  in 
Howard  t;.  Ingersoll,  IS  How.  (U.  S.)  B.  p.  426,  says  :^'<  The  banks  of 
a  river  are  those  elevations  of  land  which  confine  the  waters,  when  they 
rise  out  of  the  bed ;  and  Uie  bed  is  that  soil  so  usually  covered  by  water, 
as  to  be  distinguishable  from  Uie  banks,  by  the  chuacter  of  the  soil  or 
vegetation,  or  both  produced  by  the  common  presence  and  action  of  flow- 
ing water.  But  neither  Uie  line  of  ordinary  high-water  mark,  nor  of  ordi- 
nary low-water  mark,  nor  of  a  middle  stage  of  ^  the  water,  can  be  assumed 
as  Uie  line  dividing  the  bed  from  the  banks.  The  line  is  to  be  found  by 
examining  the  bed  and  banks,  and  ascertaining  where  the  presence  and 
action  of  water  are  so  common  and  usual,  and  so  long  continued  in  all 
or^Unary  years,  as  to  mark  upon  Uie  soil  of  Uie  bed  a  character  distinct 
from  that  of  the  banks,  in  respect  to  vegetation,  as  well  as  in  respect  to 
the  nature  of  the  soil  itself.  Whether  this  line  between  the  bed  and  the 
banks  will  be  found  above  or  below,  or  at  a  middle  stage  of  water,  must 
depend  on  the  character  of  the  stream.  The  height  of  a  stream,  during 
much  the  larger  part  of  the  year,  may  be  above  or  below  a  middle  point 
between  its  highest  and  least  flow.  Something  most  depend,  also,  upon 
the  rapidity  of  the  stream  and  other  circumstances.  But  in  all  cases,  the 
bed  of  a  river  is  a  natural  object,  and  is  to  be  sought  for,  not  merely  by 
the  application  of  any  abstract  rules,  but  as  other  natural  objects  are 
sought  for  and  found,  by  the  distinctive  appearances  they  present ;  the 
banks  being  fSut  land,  on  which  vegetation,  appropriate  to  such  land  in  the 
particular  locality  grows,  wherever  the  bank  is  not  too  steep  to  permit 
such  growth,  and  the  bed  being  scnl  of  a  different  character,  and  having 
no  vegetation,  or  only  such  as  exists  when  commonly  submerged  in  water.** 
The  qnesdon,  in  this  case,  was  as  to  the  jurisdiction  of  Georgia  over  the 
Chattahoochee  river;  and  see  the  learned  and  ingenious  argument  of  Mr. 
Berrien,  on  p.  891  of  Ih^  et  ieq. 
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water,  which,  in  times  of  freshet,  or  melting  of  ice 
and  snow,  descend  from  the  hills  and  innndate  the 
country.^ 

§  4.  a.  A  portion  of  a  river  may  be  designated  as  a 
bay^  but  it  is  not  the  less  a  river  on  account  of  such 
name.  And,  on  the  other  hand,  bays  may  be  con- 
nected with  rivers  in  such  a  way  as  to  form  a  body  of 
waters  extending  inland,  and  not  be  considered  part 
oftheriver.^ 

2.  Haw  the  Private  Right  of  Property  in  a  Watercourse 

is  derived. 

§  5.  The  right  of  private  property  in  a  watercourse 
is  derived,  as  a  corporeal  right  or  hereditament^  from,  or 
is  embraced  by,  the  ownership  of  the  soil  over  which 
it  naturally  passes.  The  well-known  maxim,  cujus 
est  solum  efus  est  usque  ad  coelumy  inculcates,  that  land, 
in  its  legal  signification,  has  an  indefinite  extent  up- 
wards;^ and  therefore  it  is  that  a  grant  of  it  conveys 
to  the  grantee  not  only  the  Afield"  or  the  '^meadow,'* 
but  all  growing  timber  and  water  standing  and  being 
thereupon;*  and  a  stream  of  water  is,  therefore,  as 


1  Reynolds  v.  M'ArUraTB,  2  Peters,  (U.  S.)  R.  417;  and  opinion  of 
Chan.  Pennington,  in  8  Green,  (N.  J.)  Ch.  B.  234. 

2  Per  Parker,  C.  J.,  in  State  v.  Gilmanton,  9  N.  Hamp.  R.  461.  For 
the  difference,  in  the  eye  of  the  law,  between  a  watercourse  and  a  lake^ 
teeposij  ^41. 

3  Land  means  the  whole  sor&ce  of  the  eartii ;  tenement  is  a  word  ci 
still  greater  extent,  ngnifying  every  thing  that  may  be  holden  by  tenure ; 
but  hereditament  is  the  largest  and  most  comprehensiTe  word,  including 
not  only  lands  and  tenements,  but  whatever  may  be  inherited.  1  Green- 
leafs  Ed.  Cruise's  Dig.  89 ;  Sacket  v.  Wheaton,  17  Pick.  (Mass.)  K  105. 

4  8  Bla.  Com.  18  :  Co.  Litt  4;  2  Brownl.  R  142. 

^  Real  property  is  corporeal  or  incorporeal.  Corporeal  property  con- 
sists  wholly  of  substantial  and  permanent  subjects,  all  which  may  be  com- 
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much  the  property  of  the  owner  of  the  soil  over  which 
it  passes,  as  the  stones  scattered  over  it.^  Where 
the  lines  given  in  a  grant  of  land  include  a  stream  of 
water,  the  soil  covered  hy  the  water,  and,  conse- 
quently, the  water  itself,  will  pass,  although  the  land 
is  not  described  as  aqua  cooperta?  The  proprietor 
of  adjoining  lands,  who  is  also  the  proprietor  of  the 
bed  of  a  river,  may  grant  and  convey  the  bed  of  the 
river  separate  from  the  land  which  bounds  it;^  but 
a  grant  of  a  stream  of  water  or  watercourse,  eo  nomine^ 
will  not  pass  the  land  over  which  the  water  runs.^ 

§  6.  In  this  country,  a  grant  by  a  State  convejring 
a  tract  of  territory,  carries  wilh  it  a  right  of  property 
in  all  the  watercourses  within  the  boundaries  of  the 
grani®  A  patent  from  the  State  of  New  York  con- 
veying territory  twenty-four  miles  in  width  on  the 
river  Hudson,  above  tide  water,  with  the  territory 
described  as  ^  lying  and  being  in  and  upon  the  banks 


prehended  under  the  genenJ  denomination  of  land ;  which  Lord  Coke  saTS, 
in  its  legal  signification,  comprehends  anjr  groond,  soil,  or  earth  whatsoever ; 
as  meadows,  pastures,  woods,  tooterx,  marshes,  furzes,  and  heath.  It  has, 
also,  in  its  legal  signification,  an  indefinite  extent  upwards,  as  well  as 
downwards ;  for  it  is  a  masim  of  law,  cujus  est  solum,  ejus  est  usque  ad 
ccdum,    1  Greenleafs  Ed.  Cruise's  Dig.  87. 

1 B7  the  Court,  in  Buckingham  «.  Smith,  10  Ohio  B.  288.  See,  also, 
Bnllen  v.  Bnnnels,  2  N.  Hamp.  K  255;  Canal  Commissioners  v.  The 
People,  6  Wend.  (N.  Y.)  R  428;  Newson  v.  Pryor,  7  Wheat  (U.  S.) 
B.  7 ;  Den  v.  Wright,  1  Peters  (Cir.  Co.)  B.  64 ;  Winthrop  v.  Curtis,  8 
Gieenl.  (Me.)  R  110;  Williams  v.  Jackson,  5  Johns.  (N.  Y.)  B.  489; 
,  Van  Grorden  v.  Jackson,  5  Johns.  (N.  Y.)  R  440 ;  Pejepscot  Proprietors 
o.  Cushman,  2  GreenL  (Me.)  B.  94. 

'  Browne  v.  Kennedy,  5  H.  &  Johns.  (Md.)  B.  195. 

3  Den  V.  Wright,  1  Peters  (Cir.  Co.)  R  64.    And  see  Ashly  v.  Pease, 
18  Pick.  (Mass.)  R  268. 

4  Jackson  v.  Halstead,  5  Cow.  (N.  Y.)  B.  216. 

5  Lnnt  V.  Holla&d,  14  Mass.  R  149 ;  Middleton  v,  Pritchard,  8  Scam. 
(m.)  R  520. 

1* 
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of  Hudson  river/'  includes  the  soil  under  the  river, 
as  &r  as  the  patent  extends  up  and  down  the  river.^ 
In  Pennsylvania  all  rivers  and  streams  of  water  are 
comprehended  within  the  charter  bounds  of  the  Pro* 
vince,  and  p^sed  to  William  Penn,  in  the  same  manner 
as  the  soil ;  and  in  grants  of  vacant  land  by  him  and 
his  successors,  during  the  proprietary  times,  and  by  the 
Commonwealth  since,  streams  of  water  not  navigable, 
£ELlling  within  the  lines  of  a  survey,  were  covered  by 
them,  and  belonged  to  the  owner  of  the  tract;  and 
such  owner  might  convey  the  body  of  the  stream  to 
one  person,  and  the  adjoining  land  to  another,  or  he 
might  convey  the  adjoining  land  only  to  one,  who 
would  then  be  riparian  proprietor  to  the  middle  of  the 
stream.^ 

§  7.  In  a  case  in  the  State  of  New  York,  it  appeared 
that  a  valuable  waterfall  in  the  middle  sprout  of  the 
Mohawk  river,  which  falls  into  the  river  Hudson,  had 
been  destroyed  by  a  dam  erected  for  the  use  of  the 
canals.  This  fall  was  granted  in  terms,  as  so  much 
land  covered  with  water,  in  1752,  by  Stephen  Van 
Renssellaer,  and  had  come  by  mesne  conveyances  to 
the  relator;  there  being  an  actual  individual  seisin 
of  the  fall  eo  nomine  for  upwards  of  thirty  years.  It 
was  well  known  that  the  land  on  both  sides  of  the 
fall  was  granted  away  at  a  very  early  period  by  the 
State,  which  had  not  afterwards  asserted  the  least 

0 

claim.  The  canal  appraisers  refused  to  allow  the 
relator  any  damages,  on  the  sok  ground  that  the  land 


1  Canal  Commissioners  v.  The  People,  5  Wend.  (N.  Y.)  B.  423 ;  and 
see  People  v.  Canal  Appraisers,  13  D).  855 ;  Bogers  v.  Jones,  1  lb.  255. 
a  Coovert  v.  O'Connor,  8  Watts  (Penn.)  E.  470. 
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under  water  belonged  to  the  State ;  but  the  Supreme 
Court  granted  a  mandamus  against  the  appraisers.^ 

§  8.  It  has,  therefore,  as  a  matter  of  course,  been 
held,  that  the  right  to  a  watercourse  is  a  part  of  the 
freehold^  of  which  no  man  can  be  disseised  but  by 
lawful  judgment  of  his  peers,  or  by  due  process  of 
law.^  Still,  no  action  will  lie  to  recover  possession  of 
a  watercourse,  by  that  name;  either  by  estimating 
the  capacity  of  the  water,  as  for  so  many  cubical 
yards,  or  by  superficial  measure,  for  "twenty  acres 
of  water ; "  or  by  a  more  general  description,  as  for 
"  a  river  "  or  "  stream  of  water "  The  action  must  be 
for  the  land  at  the  bottom,  calling  it  "  twenty  acres  of 
land  covered  by  water."*  To  give  execution  of  that 
which  is  so  wandering  and  fugitive  as  running  water, 
is  indeed  impracticable.^ 


>  Tobias,  ex  partem  referred  to  in  note  to  6  Cow.  (N.  Y.)  B.  551 ;  and 
see  Jennings,  ex /Mirfe,  lb.  518. 

s  Gardner  v.  Kewbnrgh,  2  Johns.  (N.  Y.)  Ch.  R  162.    And  see  Beidel- 
man  v.  Foulk,  5  Watts,  (Penn.)  R.  808. 

3  2  Bla.  Com.  18 ;  Ronnington  on  Eject  181. 

^  In  Challenor  v.  Thomas,  (Yelyerton's  Rep.  143,  Metcalfs  ed.)  error 
was  brought  on  a  jndgment  given  in  ejectment  in  Com.  Carmarthen:  — 
And  Yelverton  assigned  the  error,  because  the  ejectment  was  brought  de 
aqua  cursu,  called  Lochar  in  Llandeby,  and  declared  on  the  lease  of 
David  Bees  ap  Thomas  de  quodam  rimtio  et  aqucB  cursu  lU  supra.  And, 
per  iotam  curiam^  the  judgment  was  reversed ;  for  rivulus  seu  aqua  cursus 
doth  not  lie  in  demand,  neither  doth  a  prcecipe  lie  of  it,  nor  can  livery  of 
seisin  be  made  of  it;  for  non  moraturj  but  is  ever  flowing ;  nor  can  execu- 
tion by  habere  fac.  seisinam  be  made  of  it;  for  it  is  not  constant  to  be  put 
in  possession  of  it:  And  it  is  like  a  protection  quia  moratur  super  mare^ 
wldch  18  not  allowable  by  35  H.  6.  for  mare  non  moratur;  but  as  12  J7. 
7.  4,  is,  the  action  ought  to  be  fi>r  so  many  acres  of  land  aqua  coOperta ; 
and  ejectment  well  lies  of  a  gorce  or  pool,  for  a  pracipe  lies  for  them,  and 
a  wife  shaD  be  endowed  of  the  third  part  of  die  gorce,  as  11 JE?.  3.  is.  But 
if  the  land  under  the  river  or  water  does  not  belong  to  the  plaintiff,  but 
the  river  only,  then  on  a  disturbance  his  remedy  is  only  by  action  on  the 
case  on  any  diversion  of  it    In  Godbolt,  157,  pL  218,  it  is  said:— *' It 
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§  9.  The  only  mode  by  which  a  right  of  property  in 
a  watercourse,  above  tide  water,  can  be  withheld  from 
a  person  who  receives  a  grant  of  the  land,  is  by  a  re- 
servation directly  expressed  or  clearly  implied  to  such 
effect.  If  the  intention  of  the  grantor  is  not  to  convey 
any  interest  in  the  water,  or  any  portion  of  it,  he  can 
exclude  it  by  the  insertion  in  the  instrument  of  con- 
veyance of  proper  words  for  the  purpose  of  doing  so ; 
but  in  the  absence  of  such  words,  the  bed,  and  conse- 
quently the  stream  itself,  passes  by  the  conveyance.^ 


was  adjudged  in  this  court  (B.  R.)  that  an  ejectione  Jirmce  doth  lie  de  aqum 
cursu"  That,  probably,  is  a  wrong  report  of  the  case  in  the  text,  as  it 
appears  to  have  been  of  the  same  term — Mich.  6  Jac.  Bacon,  Espinasse, 
and  Selwyn  state  that  ejectment  will  not  lie  for  a  watercourse  or  stream  of 
water ;  on  the  authority  of  Yelverton  and  Brownlow's  report  of  this  case. 
So  do  Rnnnington  and  Adams,  in  their  respective  treatises  on  the  action 
of  ejectment.  An  ejectment  has,  however,  been  sustwied  for  a  boilary  of 
salt,  L  e.  where  there  u  a  well  of  salt  water,  and  a  man  has  no  inheritance 
in  the  soil,  but  only  a  grant  of  so  many  buckets  of  the  water  as  will  arise, 
which  are  called  boilaries.  Any  one  who  withholds  the  buckets  of  water 
from  the  grantee  is  liable  to  an  action  of  ejectment  for  the  injury.  Cro. 
Jac.  150, 1  Lev.  44.  Reg.  227.  But  this  is  obviously  different  from  a  river 
wMch  is  always  running ;  for  here  the  water  b  fixed  in  a  certain  place, 
and  within  the  bounds'^  and  compass  of  the  weD,  and  is  considered  as  a 
part  of  the  sdL  So  an  ejectment  lies  pro  stagno,  for  in  law  the  word 
siagnum  comprehends  both  land  and  water.    Co.  Litt  5.    See  post,  §  41. 

1  Claremont  o.  Carleton,  2  N.  Hamp.  B.  871 ;  Hay's  Ex'r  v.  Bowman, 
1  Band.  (Va.)  R.  420 ;  Waterman  r.  Johnson,  8  Pick.  (Mass.)  R.  261 ; 
Brown  V.  Kennedy,  5  H.  &  Johns.  (Md.)  R.  195;  Gavit's  Adm'rs  r. 
Chambers,  8  Ohio  R.  495 ;  and  see  posty  Oh.  V.  A  deed  conveying  to 
the  grantee  fifty  acres  of  land,  being  half  of  a  certain  hundred  acre  lot 
described  as  bounded  by  a  river,  "  said  half  to  be  taken  ofi*  the  width  of 
said  lot  on  said  river,"  (which  was  at  the  south  end,)  **  and  so  far  back  as 
to  make  the  half  of  said  lot,  quantity  and  quality,  as  it  now  stands,"  does 
not  convey  any  interest  in  the  north  end  of  the  lot,  so  as  to  constitute  the 
grantor  and  grantee  tenants  in  common  of  the  whole  lot  If,  however, 
such  deed  were  construed  as  constituting  a  tenancy  in  common,  the  fi^t 
that  the  north  and  south  portion  of  the  lot  had  been  long  possessed  in 
severalty,  each  party  claiming  a  dividing  line  between  them,  with  an 
agreed  boundary  on  the  west  line  of  the  lot,  would  be  conclusive  evidence 
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In  a  case  in  the  Supreme  Court  of  the  State  of  New 
York/  it  appeared,  that  in  1784,  the  country  through 
which  a  river  called  the  "  Saranac  '*  runs,  was  wild  and 
uninhabited ;  and  that  a  patent  for  a  tract  of  land  was 
in  that  year  granted,  bounding  on  the  east  by  lake 
Champlain,  and  extending  west  on  both  sides  of  said 
river,  and  being  seven  miles  square.  The  patent  con- 
tained no  other  reservation  than  of  ^  all  mines  of  gold 
and  silver,'  salt  springs,  lakes,  and  mines  of  salt^  and 
carrying  places  upon  any  water  communication  which 
may  be  found  or  contained  within  the  limits  of  the 
^id  land.''  The  Court  held,  that^  as  there  was  no  other 
reservation  of  the  river,  nor  any  restriction  imposed  in 
the  use  of  the  water  expressed  in  the  grant,  the  whole 
river  within  the  bounds  of  the  patent,  passed  to  the 
patentee  as  his  exclusive  property. 

3.  How  the  Private  Right  of  Property  in  a  Watercourse 
is  apportioned  between  Opposite  Riparian  Owners. 

§  10.  The  owners  of  watercourses  are  denominated 
by  the  civilians  riparian  proprietors,  and  the  use  of 


of  partition,  notwithstandiog  the  monuments  to  which  they  claimed  on 
the  east  side  were  different    Smith  v.  Powers,  15  N.  Hamp.  R.  546. 

>  People  V.  Piatt,  17  Johns.  (N.  Y.)  R.  195 ;  and  see  Colvin  v,  Burnet, 
2  Hin,  (N.  Y.)  R.  620. 

3  Not  only  has  land,  in  its  legal  signification,  an  indefinite  extent  up- 
wards, but,  in  contemplation  of  law,  it  extends  also  downwards,  so  that 
whatever  is  in  a  direct  line  beneath  the  sur&ce  of  any  land  and  the  centre 
of  the  earth,  belongs  to  the  owner  of  the  surfiice;  and,  therefore,  if  a  man 
grants  all  his  lands,  he  grants  thereby  all  his  mines.  2  fila.  Com.  18.  See 
Acton  V.  Blundell,  12  M.  &  VTekb.  R.  824;  Doe  r.  Freeland,  1  T.  R. 
701.  See  ante,  §  5,  as  to  the  maxim  cujus  est  solum,  &c.  When  the  sur> 
&ce  of  land  belongs  to  one  man,  and  the  minerals  belong  to  another,  no 
evidence  of  title  appearing  to  regulate  or  qualify  their  rights  of  enjoy- 
ment, the  owners  of  the  minerals  cannot  remove  them  without  leaving 
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the  same  significant  and  convenient  term  is  now  fully 
introduced  into  the  Common  Law.  The  soil  of  the 
bed  itself,  and  consequently  the  water,  may,  and  most 
often,  is  divided  between  two  opposite  riparian  owners ; 
that  is,  the  land  on  one  side  may  be  owned  by  one 
person,  and  the  land  on  the  opposite  side  by  another. 
When  such  is  the  case,  each  proprietor  owns  to  the 
middle,  or  what  is  called  the  thread  of  the  river,  or  as 
it  is  expressed  in  Latin,  usque  adfilum  aquce}  There  is 
but  one  difference  between  a  stream  running  through 
a  man's  land,  and  one  which  runs  by  the  side  of  it ;  in 
the  former  case  he  owns  the  whole,  and  in  the  latter 
but  half.* 

§  11.  A  watercourse  is  considered  the  safest  bound- 
ary of  real  estate,  as  it  is  a  natural  boundary  ;*  and  the 
invariable  construction  in  this  country  has  been,  as  it 
has  been  for  centuries  in  England,  that  whenever  land 
or  a  mill  site  is  sold  and  conveyed  as  being  bounded 


support  sufficient  to  maintain  the  surface  in  its  natural  state.  The  owner 
of  the  surface  close,  while  unencumbered  with  buildings,  and  in  its  natural 
state,  is  entitled  to  have  it  supported  by  the  subjacent  mineral  strata ;  and 
if  the  sur&ce  subsides  and  is  injured  hy  the  removal  of  these  strata, 
although  the  operation  of  removaj  may  not  have  been  conducted  negli- 
gentiy,  nor  contrary  to  the  custom  of  the  country,  the  owner  of  the  surfiu^ 
may  maintain  an  action  against  the  owner  of  the  minerals  for  the  damage 
sustained  by  the  subsidence.  Humphries  «.  Brogden,  1  £ng.  Law  &  £q. 
K  241,  and  20  Law  Joum.  R.  (N.  S.)  Q.  B.  10. 

^  See  Lord  Hale's  Treatise,  De  Jure  Maris,  &c.,  Harg.  Tracts,  5 ;  Holf  s 
R.  499 ;  Tyler  v.  Wilkinson,  4  Mason,  (Cir.  Co.)  R  S97 ;  and  the  authori- 
ties cited.  Ante,  %  5  et  seq.  The  word  *<  thread"  is  defined  by  Johnson 
«  a  small  Ime,"  "  any  thing  continued  in  a  course."  Johns.  Diet  A  party 
having  made  a  ditch  six  feet  wide  through  his  land,  and  conveyed  a  part 
of  it  bounding  the  grantee  on  the  ditch,  it  was  held  that  the  grant  ex- 
tended to  the  middle  of  the  ditch.  Warner  v.  Southworth,  6  Conn.  R. 
471. 

«  Starr  v.  Child,  20  Wend.  (N.  Y.)  R.  149. 

3  Per  Washington,  J.,  in  Den  v.  Wright,  1  Peters  (Cir.  Co.)  R.  64. 
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by  a  watercourse,  the  watercourse  tisque  ad  jfilum  aquce 
is  included.^  In  numerous  cases  of  much  importsmce 
in  this  country,  it  has  been  declared,  that  the  Common 
Law  on  this  subject  prevailed  here,  and  that  convey- 
ances of  land  bounded  on  rivers  and  streams  of  water, 
(above  tide  water,)  extend  usque  ad  JUum  aquce?  A 
grant  of  all  the  land  situated  east  and  north  of  a  cer- 
tain stream,  was  held  to  extend  to  the  middle  of  the 
stream.'  Each  riparian  proprietor  owns  an  equal  share 
of  the  bed  of  the  stream  in  proportion  to  his  line  on 
the  margin  of  the  stream,  together  with  that  portion 
of  the  bed  of  the  stream,  which  lies  opposite,  in  front 
of,  or  adjacent  to,  his  upland ;  and  this  in  the  absence 
of  any  controlling  grant,  will  be  effected  by  the 
straight  lines,  at  right  angles,  which  will  in  general  be 
the  shortest  and  most  direct  lines  to  the  thread  of  the 
river.  And  it  cannot  well  be  perceived  how  this  con- 
sideration can  be  influenced  by  the  shape  of  the  upland 
lot,  or  by  the  direction  of  its  side  lines  back  from  the 
river.  * 


1  Majo  V.  Qaimby,  (i  799)  cited  in  3  Dane,  Abr.  4  ;  Hatch  v.  Dwight 
17  Mass.  K.  289.  ' 

3  Pafaner  v.  Mulligan,  8  Gaines  (N.  T.)  R.  319 ;  Canal  Commifisionen 
V.  The  People,  5  Wend.  (N.  Y.)  R.  423 ;  Tyler  v,  Wilkinson,  4  Mason 
(Cir.  Ck>.)  R  397 ;  Claremont  v.  Carleton,  2  N.  Hamp.  R.  369 ;  Ingrar 
ham  V.  Wilkinson,  4  Pick.'  (Mass.)  B.  468 ;  People  v.  Seymour,  6  Cow. 
(N.  Y.)  B.  579  ;  Hooper  v.  Cummings,  20  Johns.  (N.  Y.)  R.  91 ;  Arnold 
V.  Mundaj,  Halst  (N.  J.)  R  1 ;  Adams  v.  Pease,  2  Conn.  R.  481  ;  Mead 
V.  Haynes,  3  Rand.  (Ya.)  R.  33  ;  Blanchard  v.  Baker,  8  Greenl.  (Me.) 
R.  258 ;  Bliss  v.  Bice,  17  Pick.  (Mass.)  B.  23  ;  Waterman  v.  Johnson,  13 
Pick.  (Mass.)  B.  261 ;  Williams  v.  Buchanan,  1  Ire.  (N.  C.)  B.  535 ; 
Canal  Appraisers  «.  People,  17  Wend.  (N.  Y.)  R  590 ;  CommissioDerB  of 
Canal  Fund  o.  Hemphill,  26  Wend.  (N.  Y.)  R  404 ;  Child  v.  Starr,  4 
Hill  (N.  Y.)  R.  369. 

8  Morrison  v.  Keen,  8  GreenL  (Me.)  R.  474. 

*  Per  Shaw,  C.  J.,  in  Knight  ».  Wilder,  2  Cush.  (Mass.)  R  199,  and 
see  poHy  §§  55,  56. 
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§  12,  The  same  rule  holds,  whether  a  grant  of  land 
is  made  by  a  State  6t  an  individual.^  In  Maryland, 
the  State  is  entitled  to  certain  unnavigable  rivers,  and 
to  the  soil  they  occupy ;  and  it  is  held  by  the  Courts 
there,  that  if  the  State  grants  land  on  one  of  such 
rivers,  and  the  grant  calls  for  the  river  as  a  boundary, 
the  grantee  becomes  riparian  proprietor,  and  is  entitled 
to  the  land  the  river  covers  ad  JUum  medium  aquce  ;  and 
that  any  subsequent  grantee  under  the  same  descrip- 
tion, is  alike  entitled.'  Grants  by  the  legislature  of 
New  York  of  islands  in  rivers  and  streams  of  water, 
where  the  tide  does  not  ebb  and  flow,  although  made 
during  a  long  series  of  years,  do  not  justify  the  con- 
clusion that  the  principle  of  the  common  law  has  not 
been  adopted,  that  grants  of  land  bounded  on  such 
waters,  carry  the  exclusive  right  of  the  grantees  to 
the  middle  thereof.^ 

§  13.  Lots  bounding  on  the  Oswego  river  and  im- 
mediately below  a  dam  belonging  to  the  State  of 
New  York,  erected  for  canal  uses,  were  sold  by  the 
commissioners  of  the  land-office  as  water  lots  bounding 
on  the  river.  It  was  held  that  the  purchaser  of  such 
water  lots  was  entitled  to  the  w^ater  privileges  con- 
nected with  such  lots  at  the  time  of  the  sale,  by  the 
natural  flow  of  the  surplus  water  over  the  State  dam. 


1  Hay's  Ez'r.  v.  Bowman,  1  Band.  (Va.)  B.  420 ;  and  Ante  %^  et  $eq. ; 
Jennings  ex  parte^  6  Cow.  (N.  T.)  B.  518 ;  and  see  the  note  of  Uie 
reporter  in  the  same  Yolmne,  p.  5S6 ;  Arthur  v.  Case,  1  Paige  (N.  T.)  Ch. 
B.  447. 

9  Brown  v.  Kennedy,  5  H.  &  Johns.  (Md.)  B.  195.  A  grantee  from 
the  State  is  entitled  to  whatever  falls  within  the  tract  described  in  his 
IMitent ;  and,  therefore,  is  entitled  to  alluvian  accretions,  and  insular  for- 
mations. Bidgeley  v.  Johnson,  1  31.  (Md.)  Ch.  B.  316  ;  and  see  Balti> 
more  v.  McKim,  8  Bl.  (Md.)  Ch.  B.  453. 

3  People  V,  Canal  Appraisers,  13  Wend.  (N.  Y.)  B.  355. 
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80  far  as  such  waters  could  be  used,  to  the  middle  of 
the  stream,  provided  the  public  right  of  navigation 
was  not  molested;  and  that  State  officers  could  not 
afterwards  lease  such  surplus  waters  and  authorize  the 
lessee  to  prevent'  them  from  flowing  over  the  dam,  to 
the  injury  of  the  water  privileges  connected  with  the 
water  lots  thus  sold.^ 

§  14.  So,  grants  by  the  general  government  of  the 
United  States  are  construed  by  the  Common-Law  rule, 
unless  there  is  something  to  exclude  or  qualify  that 
construction.  A  grant  by  the  United  States  of  land 
lying  upon  the  river  Mississippi,  without  reservation, 
was  held  to  pass  to  the  grantee  a  title  to  the  middle 
of  the  river.^  So  the  act  of  Congress  establishing  the 
Mississippi  river  as  the  western  boundary  of  the  Mis- 
sissippi territory,  and  adopting  the  Common  Law  for 
the  government  of  that  territory,  fixed  the  middle  of 
the  river  as  the  boundary  line  ;  and  the  rights  of  the 
riparian  proprietors  on  the  east  shore  of  that  river 
must  be  determined  by  the  Common  Law.^  In  Gavit's 
Adm'rs  v.  Chambers,  in  Ohio,*  the  Court  say,  "  If  it  be 
assumed  that  the  United  States  retain  the  fee-simple 
in  the  beds  of  our  rivers,  who  is  to  preserve  them  from 
individual  trespasses,  or  determine  matters  of  wrong 
between  the  trespassers  and  themselves?  It  cannot 
be  reasonably  doubted  that  if  all  the  beds  of  our 
rivers  supposed  to  be  navigable,  and  treated  as  such 
by  the  United  States  in  selling  lands,  are  to  be  re- 
garded as  unappropriated  territory,  a  door  is  opened 


1  Vftrick  V.  Smitb,  9  F^ige  (N.  T.)  Cb.  R.  547 ;  and  see  5  lb.  188. 
s  Middleton  v.  Pritchard,  8  Scam.  (Ul.)  R.  510. 
8  Moi|;an  V.  Reading,  8  Sme.  &  Marsh.  (Ikfississip.)  R.  866. 
4  Gayit's  Adm'rs  p.  ChamberSy  8  Oluo  R.  495. 
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for  incalculable  mischiefs.  Intruders  upon  the  com^ 
mon  waste  would  fall  into  endless^  broils  amongst 
themselves,  and  involve  the  owners  of  adjacent  lands 
in  controversies  innumerable.  Stones,  soil,  gravel,  the 
right  to  fish,  would  all  be  subjects  of  individual  scram- 
ble, necessarily  leading  to  violence  and  outrage."  The 
Unitod  States  have  no  other  rights  within  the  several 
States  than  as  a  landholder,  and  when  they  grant  a 
portion  of  th«r  Mn^  «.oh  righl.  «,a  sol  W  " 
are  incident  to  the  land,  pass  to  the  purchaser.^ 

§  15.  It  is,  therefore,  obvious,  that,  in  respect  to 
tenants  in  common,  whenever  they  make  partition,  by 
assigning  the  land  on  one  side  of  a  watercourse  to  one 
of  the  co-tenants,  and  the  land  on  the  opposite  side  to 
the  other,  the  two  tracts  are  separated  by  the  thread 
of  the  river.^ 

§  16.  Proprietors  of  islands  own  to  the  thread  of 
each  branch  of  the  river,  which,  in  its  natural  course 
divides  it  from  the  mam  land.'  And,  where  a  water- 
course is  divided  by  an  island,  and  the  smaller  portion 
of  the  stream  dividing  it  descends  on  one  side  of  it, 
and  the  residue  on  the  other,  the  riparian  proprietor 
of  the  main  land  by  which  the  smallest  quantity  flows, 
is  entitled  to  the  use  of  no  more  of  the  water  than 
naturally  runs  between  his  bank  and  the  island.^ 

4.  When  Per9ans  became  Riparian  Owners. 

§  17.  It  matters  not  what  may  be  the  intention  of 
the  grantor  of  land  described  as  being  bounded  by  a 


1  Hendricks  «.  Johnson,  6  Port  (Ala.)  &.  472. 

9  King  V.  King,  7  Mass.  B.  496. 

'  People  V.  Canal  Appnusers,  ub.  sup, 

4  Crooker  o.  Bragg,  10  Wend.  (N.  Y.)  R.  260. 


Ca.l.']  AB  TO  BOUNDAKT  UPON.  15 

watercourse,  or  by  words  as  comprehensive  or  in  law 
equivalent ;  the  grantee  in  such  case  will  hold  to  the 
tiiread  of  the  river,  even  if  such  was  not  the  grantor's 
intention.^  As  a  reservation  of  a  right  of  way  in  a 
grant  of  land  so  bounded,  upon  the  bank  of  the  stream, 
does  not  prevent  the  fee  in  the  land  from  vesting  in 
the  grantee,  it  does  not  limit  his  riparian  rights.' 

§  18.  What  words  employed  in  a  grant  of  land 
bounded  by  a  watercourse,  will  exclude  the  bed  of  the 
stream,  and  consequently  all  aquatic  right,  has,  in  this 
country,  been  a  fertile  subject-matter  of  litigation.  It 
has  been  settled  that  territory  described  as  ^  lying 
between "  two  rivers,  is  the  whole  country  from  their 
sources  to  their  mouths ;  and  if  no  fork  of  either  of 
them  has  acquired  the  name,  in  exclusion  of  another, 
the  main  branch,  to  its  source,  must  be  considered  as 
the  true  river.^  In  South  Carolina  it  has  been  held 
that  where  a  certain  survey  called  ^  Dean's  Swamp  ** 
as  a  boundary,  the  creek  or  main  stream  of  the  swamp 
was  intended,  and  not  the  outer  edge  or  margin  of  low 
marshy  land  that  frequently  bounds  the  main  stream.^ 

§  19.  A  description  in  a  grant  calling  for  the  mouth 
of  ^  Lodge's  Run "  as  the  place  of  beginning,  thence- 
by  several  courses^  and  distances  to  a  stone  bridge  over 
the  Run,  it  being  in  the  main  road,  at  twelve  perches 
north-east  of  a  certain  comer,  mentioned  in  a  deed, 
&C.,  thence  down  along  the  said  Run  on  the  south- 
wardly side  thereof  to  the  place  of  beginning,  the  said 


1  See  Ante)  §  9  ;  Waterman  r.  Johiifloii,  IS  FlcL  (Man.)  R.;  Nickersoo 
r.  Crawford,  4  Shep.  (Me.)  R.  245. 
s  Hagan  v.  Campbell,  8  Port  (AUu)  R.  9. 

3  Doddridge  p.  Thompson,  9  Wheat.  (U.  S.)  R.  470 ;  Beuner  v.  Flatter, 
6  Ham.  (Ohio)  R.  504. 

4  Felder  v.  Bonnet,  2  M'Mall.  (S.  C.)  R.  44. 
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described  Run  to  be  the  boundary^  was  held  proper 
to  be  applied  by  the  Jury^^  and  not  the  Court,  to  evi- 
dence that  there  was,  at  the  dfiie  of  the  deed,  a  tcooden 
bridge,  and  not  a  rione  one,  oyer  the  main  branch, 
which  was  usually  called  "  Lodge's  Run ; "  and  that 
there  was  a  stone  bridge  over  a  gut  or  small  branch 
of  it,  at  the  specified  distance  from  the  particular 
comer  tree.^ 

§  20.  A  patent  in  North  Carolina  described  the . 
land  as  lying  on  the  north  side  of  a  river,  and  the  line 
in  dispute  called  for  ^a  pine  on  the  marsh  branch, 
then  along  the  said  branch  320  poles,  thence  to  the 
beginning,"  and  the  branch  meets  the  river  at  a 
shorter  distance.  It  was  held  that  the  branch  was  the 
boundary,  and  the  mouth  the  comer  of  the  land  cov- 
ered by  the  patent,  and  that  the  distance  was  to  be 
disregarded.^ 

§  21.  It  has  been  held  in  Maine  that  if  a  tract  of 
land  is  granted,  fronting  on  and  bounded  by  a  river, 
the  side  lines  are  to  be  continued  to  the  main  stream, 
though  they  thereby  cross  a  point  formed  by  the 
junction  of  one  of  its  branches  with  the  principal 
•river.  Trespass  was  brought  for  entry  upon  land, 
which  was  the  point  of  land  made  by  the  junction  of 
a  creek,  called  "  Molasses  Creek,"  with  a  river,  called 
^  Cathance"  river,  in  Maine :  and  the  plaintiff  claimed 
the  land  in  question  as  a  part  of  a  lot  called  ^^  letter  A." 
The  question  was  at  first,  by  rule  of  Court,  referred  to 
arbitrators ;  and  upon  the  coming  in  of  their  report, 
which  was  in  favor  of  the  plaintiff,  it  was  contested  by 


1  Nourae  v.  Llojd,  1  Barr,  (Penn.)  R.  220. 

s  Carraway  v.  Witherington,  N.  Carolina  Term  R.  275 ;  1  Ired.  (N.  C.) 
Dig.  107. 
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the  defendanty  and  on  his  motion  recommitted.  After 
a  second  hearing,  a  r^ort  was  again  retomed  for  the  ' 
plaintiff  and  again  contested  by  the  defendant.  It 
appeared  from  examination  of  the  referees,  that  the 
principal  controversy  was  whether  the  loeu8  in  guo  was 
part  of  the  lot  called  A^  belonging  to  the  plaintiff  or 
of  B,  belonging  to  the  defendant  These  lots  in  point 
of  &ct,  npon  actoal  survey,  were  sitoated  as  thus 
described  by  the  continued  lines ; 


i 

I 


•3 

a 


It  appeared  further  before  the  referees,  that  a  plan 
of  these  lots,  with  others,  was  made  by  John  Merrill^ 
in  1772 ;  the  part  representing  these  lots  purporting 
to  be  copied  from  McKenzie's  plan,  by  which  the  lots 
were  represented  as  lying  &rther  down  the  river,  and 
the  road  between  the  two  lots  as  touching  the  river 
below  the  locus  in  quo,  as  appears  by  the  dotted  lines 
^in  the  above  diagram.  The  plaintiff  hereupon  con- 
tended that  the  lot  A  extended  across  the  creek  to 


2* 
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Cathance  river,  on  whidi  it  was  bounded  by  the  deed ; 
and  further  proved,  that  in  low  tides  the  water  wholly 
flowed  out  of  the  credk  at  low  water,  in  the  part  oour 
tiguous  to  his  lot  But  the  defendants  insisted  that 
no  more  land  would  pass  by  the  grant  of  lot  A  than 
was  delineated  on  the  plan;  by  which  the  flats  in 
question  were  evidently  a  part  of  lot  B.  But  the 
referees,  intending,  as  they  said,  to  decide  according  to 
law  as  well  as  equity,. were  of  opinion  that  as  the  side 
lines  of  the  lots  and  of  the  road,  as  fistr  as  the  creek, 
were  undisputed  and  unquestionable,  the  division  line 
must  be  taken  to  extend  by  the  same  course  to  the 
river,  the  creek  not  being  mentioned  as  a  boundary  in 
the  deed,  and  thereupon  decided  for  the  plaintiff. 
The  exceptions  to  the  report  were  overruled  by  the 
Court ;  Weston,  J.,  who  delivered  their  opinion,  observ- 
ing:—  **  There  being  no  question  about  the  side 
lines  of  the  lots  A  or  B,  the  flats  in  controversy 
belong  to  the  plaintiff,  as  the  owner  of  A,  if  that  lot 
extends  to  the  river.  The  title  of  both  the  parties 
to  their  respective  lots,  is  derived  from  a  conveyance 
by  James  Bowdoin  of  lot  A  to  Abraham  Preble,  Jr., 
and  of  lot  B  to  Abraham  Preble.  By  that  convey- 
ance, lot  A  is  bounded  easterly  on  Cathance  river 
Lot  A  then  very  clearly  embraced  these  flats.  It  is 
contended,  however,  that  this  plain  and  necessary 
result  is  to  be  controlled  and  modified  by  a  certain 
plan,  made  by  John  Merrill,  in  1772,  upon  which 
these  lots  were  delineated.  No  plan  is  referred  to  or 
mentioned  in  Bowdoin's  deed;  but  it  is  urged,  that 
the  designation  of  the  lots  by  letters  implies  and  sup- 
poses a  plan.  This  does  not  necessarily  follow.  A 
survey  might  be  made,  and  the  lots  now  owned  by  the 
parties,  and  the  rear  lots  upon  which    they  were 
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• 

bounded)  mi^t  receive  the  names  of  A  B  C  and  D, 
withoat  making  a  plan.  And  if  a  plan  was  made,  and 
A  did  not,  as  laid  down  npon  it,  go  to  the  river ;  if 
ibe  owner  did  not  refer  to  the  plan,  and  thought  proper 
distinctly  and  expressly  to  extend  it  to  the  river,  in 
his  conveyance,  he  had  a  perfect  right  so  to  do ;  and 
the  grantee  would  hold  accordingly.  But  if  the  plan 
exhibited  to  the  referees  and  now  produced  to  the 
Court  had  been  referred  to,  the  limits  of  A  would  not 
thereby  be  curtailed.  By  that  plan,  the  whole  east- 
erly line  of  A  is  bounded  on  Cathance  river.  It  is  true, 
Molasses  Greek  is  there  represented  as  entering  upon 
the  south  side  of  B  and  extending  northerly  thereon  ; 
wheresus,  in  fact,  it  enters  upon  A  But  this  mistake 
in  the  location  of  the  creek  does  not  change  the  rights 
of  the  parties.  The  creek  is  not  given  as  a  boundary 
in  the  deed^  but  each  lot  is  expressly  bounded  on  the 
river,  both  in  the  deed  and  on  the  plan.  When  the 
survey  was  made,  the  waters  of  the  river  might  have 
been  so  high  that  the  mouth  of  the  creek  might 
appear  to  the  eye  to  be  on  B,  and  this  may  account 
for  its  having  been  thus  delineated ;  but,  however 
occasioned,  this  error  in  a  part  of  the  plan,  altogether 
immaterial  in  fixing  the  location  of  the  lots,  can  have 
no  legal  influence  in  the  decision  of  the  cause."  ^ 

§  22.  In  North  Carolina  it  is  a  principle  clearly 
settled,  that  a  natural  and  permanent  object  shall  be 
deemed  the  boundary  in  preference  to  the  line  desig- 
nated by  course  and  distance.  It  is  true  that  the  call 
for  a  natural  boundary  may  be,  itself,  vague  or  imper- 
fect^ or  even  contradictory ;  as  in  the  case  of  a  stream 


1  GraTes  v.  Fisher,  5  Greeal.  (Me.)  B.  69. 
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of  water  where  there  axe  two  of  the  same  name ;  or, 
if  it  be  uncertain  which  of  the  two  bears  the  name, 
then,  necessarily,  the  case  is  open  for  evidence  to  the 
jary,  as  to  which  was  the  object  meant^  and  by  which 
the  survey  was  actually  made.^  In  Hurley  v.  Morgan, 
in  North  Carolina,^  it  was  held,  that,  as  a  general  rule, 
in  questions  of  boundary,  a  natural  object  has  a  pre- 
ference over  marked  lines  or  comers,  and  wiU  control 
them  when  the  natural  object  is  of  such  a  nature  as 
cannot  easily  be  mistaken  by  the  parties  either  in 
name  or  situation,  as  in  the  case  of  a  river.  But  the 
reason  of  this  rule  does  not  apply  to  very  small  streams 
which  either  have  no  names,  or  have  formerly  had  a 
different  name  from  that  which  they  now  bear.  With 
respect^  to  these,  it  is  open  to  evidence  wMch  stream 
the  parties  meant  by  a  particular  name ;  and  the  jury, 
if  satisfied  of  the  fact,  from  proof  of  possession  or  the 
Uke,  may  find  a  stream  to  be  the  one  meant,  although 
not  the  one  bearing  the  name  mentioned  in  the  deed. 

§  23.  It  appears  to  be  generally  understood,  that, 
where  general  terms  are  used  in  a  description  in  a 
deed,  the  Court  will  put  a  construction  upon  those 
terms  where  any  definite  rule  has  been  established. 
Thus,  premises  conveyed  and  described  as  being 
bounded  by  a  watercourse,  extend  by  legal  operation 
to  the  thread  of  the  river ;  yet  in  this  case  the  grant 
may  be  limited  by  language  sufficiently  strong  and 
definite  to  give  a  different  operation  and  exclude  the 
watercourse ;  for,  where  parties  make  any  definite 
agreement  in  their  deed,  such  agreement  will  control 


1  Becton  v.  Chestnut,  4  Dot.  &  Bat  (N.  C.)  R.  835. 
3  Huriej  V.  Morgftn,  1  Dev.  &  Bat  (N.  C.)  R.  425 ;  and  see  Lynch  «. 
Allen,  4  Dev.  &  Batt.  (N.  a)  R.  62. 
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any  legal  implication.^  The  cases,  on  the  whole,  may 
be  said  to  demonstrate  the  existence  of  the  rule,  that  a 
grantee  bounded  on  a  river,  (and  it  is  almost  immate- 
rial by  what  mode  of  expression,)  goes  ad  medium  jUum 
aquoe^  unless  there  be  decided  language  showing  a 
mardfest  intent  to  stop  at  the  waiter's  edge ; '  and  there 
seems  a  distinct  and  strong  tendency  in  the  cases  to 
turn  every  doubt  upon  expressions  which  fix  the  bound- 
ary next  the  river,  in  favor  of  a  contact  with  the  water. 
The  words  which  create  the  most  difficulties  are 
where  the  termini  of  the  river  line  stand  on  the  bank 
at  some  distance  from  the  stream,  and  the  line  is  pre- 
scribed to  run  between  them  **  along  the  river,*'  or 
"up  the  river,*'  or  *^down  the  river,"  or  the  like.* 
The  description  of  "  margin "  of  a  river  was  used  in 
a  grant  of  land  made  by  the  State  of  New  York ;  and 
it  was  contended  that  the  State,  by  such  description, 
Lad  reserved  the  bed  of  the  river,  and  of  course  the 
right  to  the  river  itself  The  Court,  however,  decid- 
ed, that  such  a  construction  was  a  misapprehension 
of  the  legal  meaning  and  extent  of  the  grant ;  and 
they  held,  that  though  land,  nominally  and  in  terms, 
is  bounded  on  the  "margin"  of  a  river,  it  extends, 


*  Waterman  r.  Johnson,  5  Pick.  (Mass.)  R.  423 ;  Hammond  v.  Ridgely, 
5  H.  &  Johns.  (Md.)  R.  215.  The  owner  of  land  on  each  side  of  a  road 
or  stream  of  water  not  navigable,  is  primd  facte  presumed  to  own  to  the 
eentre ;  and  in  the  constrnction  of  deeds,  the  general  mie  is,  that  when  a 
grant  of  land  is  bounded  on  a  highway,  it  conveys  the  land  to  the  centre 
of  the  road,  unless  there  be  decided  and  controlling  words  or  specific  de- 
scriptions to  show  a  contrary  intent.  Herring  r.  Fisher,  1  Sand.  Sup.  Co. 
(N.  Y.)  R  344 ;  Hammond  r.  McLachan,  lb.  323. 

3  3  Kent's  Comm.  429. 

3  The  opinion  of  Cowen,  J.,  in  Starr  v.  Child,  20  Wend.  (N.  Y.)  R. 

149. 
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by  construction  of  law,  to  the  centre  or  thread  of  the 
river.^ 

§  24.  The  word  "  bank  ^  of  the  river,  may  be  used 
as  synonymous  with  the  river,  carrying  the  boundary 
line  to  the  bank,  and  then  along  the  river,  and  not 
along  the  "  bank  of  the  river."  *  The  Supreme  Court 
of  Massachusetts,  say  that,  without  doubt,  the  owner 
of  land  extending  to  the  ^  bank  *'  of  a  river,  will  own 
to  the  middle  of  the  river ;  but  that  the  owner  "  may 
sell  the  land  without  the  privilege  of  the  stream,  as 
he  will  if  he  bounds  his  grant  hy  the  bank  J*  ^  The 
Court,  it  appears,  admit  that  an  owner  to  the  "  bank  " 
of  the  river  owns  the  river ;  but  they  immediately 
say  that  he  may  bound  his  grant  by  the  ^  bank,"  and 
the  stream  will  not  pass.  This  has  been  considered  as 
evidently  meaning  a  bounding  by  a  reservation,  or 
plain  exclusion;  or,  otherwise,  the  expression  would  be 
inconsistent  in  itself  and  incompatible  with  principle 
and  all  the  cases ;  and  that  it  is  plain  that  the  naked 
circumstance  of  bounding  a  grant  otiy  tOj  or  iy  a  ^  bank," 
cannot  exclude  the  stream  any  more  than  bounding  on 
the  "  margin"  of  the  stream.^  The  remark  of  the  Court 
in  the  case  in  Massachusetts,  that  where  land  is  bound- 


^  Jennings,  ex  parte,  6  Cow.  (N.  Y.)  R.  618. 

a  Per  Gridley,  V.  Chan.,  in  Vairick  v.  Smith,  9  Paige  (N.  Y.)  Ch.  R. 
547 ;  Lamb  v.  Rickets,  11  Ohio  R.  Sll. 

3  Hatch  V.  Dwight,  1 7  Mass.  R.  289. 

4  See  the  note  of  the  Reporter  to  the  case  of  Jennings,  ex  partem  6  Cow. 
(N.  Y.)  R.  549,  and  ubi  sup.  In  this  case  of  Hatch  v.  Dwight,  £,  in  1807, 
mortgaged  a  strip  of  land  including  mills,  and  ranning  a  considerable 
distance  along  the  river;  but,  in  1810,  baying  sold  a  small  piece  of  the 
mortgaged  premises  for  a  hide  mill  and  lime  vats,  he  obtained  a  grant,  or 
rather  release  from  the  mortgage,  for  a  nominal  connderation  of  what  he 
(E)  had  sold,  described  thus :  beginning  at  the  end  of  a  dam ;  running  up 
die  river  two  rods  and  so  round  to  ike  hank  of  the  rioer.  The  mortgagee 
afterwards  having  foreclosed,  one  question  was  whether  the  release  gave  a 
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ed  by  the  ^bank''  of  a  stream,  such  description  ex- 
cludes the  bed  of  the  stream,  it  was  held  by  the  Yice- 
Ohancellor  of  New  York,  (Gridlet,)  to  be  clearly  founded 
in  truth,  as  appUed  to  the  fads  of  that  ease  ;  ^  and  the 
facts  of  the  case,  he  held,  to  be  such  as  to  indicate,  with 
great  certainty,  that,  by  the  use  of  the  phraseology 
employed,  the  parties  intended  to  exclude  from  the 
operation  of  the  release  the  bed  of  the  stream.  But  he 
was  at  the  same  time  of  opinion  that  this  was  not  the 
necessary  construction  of  such  descriptive  words  in  a 
grant  The  popular  understanding  of  them,  he  con- 
sidered, would  doubtless  limit  the  grant  of  the  land 
adjacent  to  the  stream ;  and  so  would  the  popular  un- 
derstanding of  a  description  which  bounded  the  premises 
upon  the  ^^  margin"  of  a  stream,  or  on  the  stream  itself; 
but  the  legal  construction  of  such  words  contained  in 
the  description  of  premises  in  a  grant,  had,  by  repeated 
adjudications,  been  established  otherwise.^ 


right  to  tlie  centre  of  the  river ;  and  it  appeared  that  if  it  was  to  have  this 
effect,  it  would  destroy  the  value  of  the  mortgagee's  mill  privileges.  For 
this  and  other  reasons,  it  was  held  that  it  should  not  extend  beyond  the 
bank.  The  various  reasons  assigned  by  the  Court,  were,  that  the  release 
was  limited  to  the  bank ;  that  there  were  no  general  words  showing  that  a 
right  to  keep  up  a  dam,  was  intended  to  pass ;  that  the  consideration  was 
nominal ;  and  that  it  was  not  to  be  inferred  that  the  mortgagee  intended  to 
release  every  thing  valuable  in  the  mortgaged  premises,  for  which  he  had 
given  a  large  consideration.  The  Court  considered  the  release,  under 
these  circumstances,  as  being  no  more  than  a  mere  exception  to  the  mort- 
gige;  and  there  were  various  other  special  circumstances  in  the  case 
which  led  the  Court  to  infer  that  the  intention  of  the  parties  was  to  limit 
the  grftit  or  release  to  t)ie  bank.  See  the  note  of  the  Reporter  to  Jen- 
nings, ex  parte,  6  Cow.  (N.  Y.)  B.  6S6,  et  $eq. 

1  Which  are  stated  in  the  preceding  note. 

>  Yarick  V.  SmiA,  9  Paige  (N.  Y.)  Ch.  R.  547.  A  line  called  f#  «•  1 71 
poles  to  Boaaoke  River,"  the  call  to  the  river  terminates,  when  the  line 
reaches  the  *'  margin"  or  **  bank  "  of  the  river,  without  regard  to  distance ; 
and  the  intersection  of  the  lines  with  Ae  river  is  the  p<Hnt  from  which  the 
next  line  commeaeea.     Hanghton  v.  Rascoe,  8  Hawks.  (N.  C.)  R.  21. 
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§  25.  In  an  important  case  in  Ohio  it  appeared  that 
the  plaintiff  had  taken  possession  of  the  bed  of  the  river 
Sandusky,  and  had  built  a  mill ;  and  he  sued  the  de- 
fendants for  building  below  and  flowing  back  water 
upon  the  mill.  The  defendants  denied  that  the  plain- 
tiffs owned  the  bed  of  the  stream ;  for  they  claimed 
under  a  conveyance  from  the  United  States,  bounding 
them  on  the  ^  bank ; "  and,  indeed,  the  area  of  the  river 
was  deducted  by  the  United  States,  and  only  lands  on 
the  shores  paid  for.  Yet  the  bed  of  the  stream  was 
held  to  pass,  though  there  was  every  thing  but  an  ex- 
press exception  by  the  United  States.  They  had 
included  the  river  in  their  surveys,  but  deducted  the 
bed  from  the  price,  and  bounded  the  patentee  on  fhe 
banks.  The  Court  ask, "  At  what  point  does  the  right 
of  the  owner  of  the  adjoining  lands  terminate  ?  on  the 
top  or  at  the  bottom  of  the  bank  ?  at  high  pr  low  water 
mark  ?  does  his  boundary  recede  or  advance  with  the 
water,  or  is  it  stationary  at  some  point  ?  and  where  is 
that  point?"  The  Court  then  say,  "No  satisfactory 
rules  can  be  laid  down  in  answer  to  these  questions,  if 
the  Common-Law  doctrines  be  departed  from."  ^ 

§  26.  It  thus  appears  to  be  well  established  that  the 
bank  and  the  water  are  correlative,  and  that  one  cannot 
be  owned  without  touching  the  other  j  that  the  bank  is 
the  principal  object;  so  that  when  the  law  once  fixes  the 
proprietorship  of  ihaty  the  soil  of  the  river  follows  as  an 
incident ;  or  rather,  (as  it  has  been  said,) "  as  part  of  the 
subject-matter,  usque  ad  fihim  aquoer  *  If  a  boundary 
is  described  as  running  to  a  monument  standing  on  the 


1  Gavit's  Adm'ra  v.  Cbamben,  8  Ohio  R.  495. 

9  By  Cowen,  J.,  in  Starr  ».  Child,  20  Wend.  (N.  Y.)  R.  149. 
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bank,  and  firom  ihence  ranning  ^^by  tbe  river"  or 
^  along  the  river/'  it  does  not  restrict  the  grant  to  the 
bank  of  the  stream ;  for  the  monument  in  sach  case  is 
only  referred  to  as  giving  the  directions  of  the  line  to 
the  river  J  and  not  as  restricting  the  boundary  m  the 
river.  If,  however,  the  grantor,  after  giving  the  line  to 
the  river,  restricts  his  land  to  the  bank  of  the  river,  or 
describes  the  line  as  running  along  the  hank  of  the  river, 
his  intention  is  manifested  not  to  consider  the  whole 
aiveuB  of  the  stream  a  mere  mathematical  line,  so  as  to 
carry  Us  grant  to  the  middle  of  the  river.^ 

§  26,  a.  There  is  obviously  an  essential  difference 
between  *^ fronting  fo,"  and  "fronting  upon;'  and  it  has 
thus  been  illustrated  by  Mr.  Livingston,  counsel  for 
the  defendants  in  Morgan  v.  Livingston,  in  Louisiana.^ 
^  The  cathedral  (New  Orleans)  fronts  the  public 
square  and  the  river;  but  it  fronts  upon  Chatres 
street  The  expression,  then, /r(^  ox  front  to,  only 
means  the  exposure,  the  direction  of  that  botmdaiy 
of  a  house  or  lot,  in  which  is  the  principal  entrance. 
How  many  houses,  lots,  and  farms,  on  the  heights  about 
New  York  and  Naples,  front  those  bays,  which  are  yet 
miles  distant  from  the  water  ?  " 

§  27.  In  a  conveyance  of  a  lot  of  land  situate  in 
Rochester,  in  the  State  of  New  York,  the  lot  was 
described  as  a  "  null  lot,"  ^  beginning  &c.,  and  running 
eastwardly  to  the  Gtenesee  River ;  thence  northwardly 


1  Per  Walworth,  Chan^  in  Child  v.  Starr,  4  I£U  (N.  Y.)  R.  869 ;  Lamb 
V,  Ricketts,  11  Ohio  B.  811.  In  Tennessee,  where  the  grant  called  for  a 
**  tree  "and  the'^riyer  bank,"  thence  doum  the  river  to  another  **  tree " 
on  the  "  bank  of  the  river ; "  it  was  held,  that  the  meanden  of  the  river 
most  be  the  boondarj,  and  not  a  straight  line.  Weakley's  Lessee  v, 
Legrand,  1  Tenn.  B.  269. 

9  Morgan  v.  Livingston,  6  Mart  (Lonis.)  B.  19. 
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along  the  shore  of  said  river  to  Bufialo  Street"  It 
was  held,  by  the  Supreme  Court  of  that  State,  that 
the  grantee  took  usque  ad  JUum  aguce}  But  Bronson, 
J.,  dissented ;  and  on  appeal  to  a  Court  of  Errors  the 
decision  was  reversed.  By  that  Court  it  was  held  that 
no  part  of  the  bed  of  the  river  passed  under  the  con- 
veyance, and  that  the  grantee  took  only  to  low  water 
mark.  And  the  fact,  that  the  premises  conveyed  in 
this  case  were  described  in  the  deeds  as  "  mill  lots," 
could  not  operate  to  extend  the  grant  into  the  alveus 
or  bed  of  the  river,  for  the  deeds  also  showed,  that  the 
contemplated  mills  were  to  he  supplied  with  water  from  the 
miU^ace  already  constructed ;  and  not  by  water  to  be 
taken  from  the  Genesee  River  opposite  the  lots 
granted ;  and  the  right  to  discharge  the  water  into  the 
river  after  it  had  been  used  to  propel  the  machinery 
on  the  mill  lot,  was  at  most  but  an  easement,  and  did 
not  require  for  its  ownership  any  part  of  the  bed  of  the 
stream  by  the  grantees.  It  was  moreover  considered 
that  a  river  in  which  the  tide  does  not  ebb  and  flow,  has, 
properly  speaking,  no  shore  ;  that  it  has  ripom,  but  not 
Uttv^s  ;  *  that  when  the  term  shore  is  applied  to  such  a 
river,  it  means  the  river's  banks  above  the  low  water 
mark,  rather  than  those  portions  of  the  banks  of  the 
river  which  touch  the  margin  or  edges  of  the  water ; 
so  that  a  grant  of  land  which  is  bounded  by  the  shore 
of  a  freshwater  river,  conveys  only  the  land  to  the 
water^s  edge,  at  low  water.^ 


1  Starr  v.  Chfld,  20  Wend.  (N.  Y.)  R.  149. 

9  Sec  Hall  on  Rights  to  the  Sea ;  and  Angell  on  Tide  Waters. 

3  Child  V.  Starr,  4  HiU'(N.  Y.)  R.  869.  In  the  case  in  the  Supreme 
Court,  (Starr  v.  Child,  ubi  sup,)  Cowen,  J.,  in  giving  the  opinion  of  the 
Court,  thus  criticizes  the  word  share :  "  I  admit  that  it  is  not  critically 
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§  28.  Where  a  line  is  described  as  ronning  in  a 
certain  direction  to  a  river,  thence  ^  up  the  same,"  or 
^down  the  same,"  or  ^with  the  river,"  those  words 
necessarily  imply  that  the  line  is  to  follow  the  river, 
according  to  its  meanderings  or  turnings  ;  and  that  of 
course  must  be  the  middle  of  the  river.^ 

§  29.  Where  land  adjoining  a  river  is  described  as 
bounded  by  a  monument  standing  on  the  bank  of  the 
river,  and  a  course  is  given  as  running  from  it  down 
the  river  as  it  turns,  to  another  monument,  the  grantee 
takes  to  the  middle  of  the  river.*  So  where  land  is 
bounded  by  a  line  commencing  at  a  stake  ^  by  the  side 
of  the  river  or  mill  pond,"  and  running  ^  by  the  side 


correct  to  sa/  the  shore  of  a  river ;  the  tenn  belongB,  in  its  strict  sense,  to 
the  ocean.  Dr.  Johnson  says  it  applies  to  a  river  only  in  a  secondary,  or, 
as  he  calls  it,  a  Kceniioits  sense.  *  Bedde  the  fruitful  shore  of  muddy 
Kile.'  Johns.  Die.  4ta  Shore.  Tet  it  is  sometimes  so  applied  in  legal 
proceedings.  The  compact  between  Yir^nia  and  Kentucky  speaks  of  the 
shores  of  the  Ohio ;  which  word  shores  was  treated  by  C.  J.  Marshall  as 
the  same  with  side  or  hank.  Handy's  Lessee  v.  Anthony,  5  Wheat  (U.  S.) 
B.  385."  ....<*  It  is  conceded,"  says  the  learned  Judge,  "  that  the  words 
to  and  along  the  river  would  include  the  strealn.  What  difference  between 
that  and  to  and  along  the  shore  f  A  difference  in  words  signifying  the 
same  thing.  In  either  case,  taken  literally  or  according  to  common  under- 
standing, they  carry  you  to  a  line  immediate  the  water  and  the  land,  and 
touching  both.  How  do  they  take  more  ?  Upon  construction  of  law, 
which  does  not  require  express  words  for  the  grant  of  every  part,  as 
houses,  fences,  mines,  or  the  elements  of  water  or  air,  which  all  pass  by 
the  word  land;  and  as  a  grant  of  hind  by  certain  boundaries,  primd  facie 
passes  all  such  parts  to  the  grantee,  usque  ad  ccdum  et  ad  infernos ;  so, 
within  the  same  principle,  it  passes  the  adjoining  freshwater  stream,  xisque 
ad  fihan  aqua.** 

^  Jackson  r.  Snow,  12  Johns.  (N.  Y.)  B.  252;  Johnson  v,  Pannel,  2 
Wheat.  (IJ.  S.)  B.  206.  A  call  in  a  grant  from  a  bound  on  a  river, 
^wesi  up  the  river  to  a  stake"  is  in  law  equivalent  to  ^^toith  the  river," 
and  the  line  must  pursue  the  course  of  the  stream.  Denn  v.  Mabe,  4 
Dev.  (N.  C.)  R.  180.  "  Thence  50*="  east,  down  the  creek,"  the  creek  is 
the  boundary.    Smith  v.  Auldridge,  2  Hay.  (N.  C.)  B.  382. 

«  Luce  V.  Cariey,  24  Wend.  (N.  Y.)  B.  461. 
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of  said  pond "  to  another  stake  ^  by  the  side  of  said 
pond,"  the  grant  extends  to  the  thread  of  the  river.^ 
The  decision  in  Lnnt  v.  Holland,  in  Massachusetts,^  is, 
that  a  line  running  between  two  trees,  one  standing 
^  by  the  side  of,"  and  the  other  ^  by  the  river,"  is  a 
bounding  on  the  river ;  and  that  the  grantee  is,  there- 
fore, a  riparian  proprietor,  and  his  land  extends  vsque 
ad  fibim  aqucB,  The  land  around  a  tract  of  land  was 
described  in  a  deed  as  ^  running  to  a  stake  at  the 
river,  thence  on  the  river  nortli  6®  40'  west,  23 
pei'ches;  thence  north  39"^  SC  west,  33  perches; 
thence  north  20^  20'  west,  35  perches  and  3  links,  to 
a  stake  by  the  river."  This  description,  it  was  held, 
made  the  river  the  boundary.' 


1  Lowell  V.  Robiiuon,  4  Shep.  (Me.)  R.  857.  Running  to  a  tiake  on 
ihe  Ohio  mer,  held  to  be  a  boandaiy  on  the  river.  1  Pirt  (Ken.)  Dig. 
180. 

9  Lont  V.  Holland,  14  Mass.  R.  149. 

8  Rix  V.  Johnson,  6  N.  Hamp.  R.  520.  Richardsoit,  C.  J.,  in  this 
case  said :  ^  We  were  at  first  inclined  to  think  that  the  return  had  not 
made  Uie  river  a  boundary.  For,  although  the  stakes  are  described  as  aJt 
and  hy  the  river,  and  the  line  is  said  to  run  on  the  river,  yet,  taking  the 
whole  return  together,  we  thought  it  not  improbable  that  the  words  a/,  6^, 
and  near  the  river,  might  be  intended  to  express  nothing  more  than  *  near 
the  river.'  And  the  circumstance  that  the  line  along  the  river  is  so  par- 
ticularly described  by  courses  and  distances,  seemed  to  us  to  countenance 
such  a  construction  of  the  return. 

''Bnt  there  are  circumstances  and  arguments,  which  upon  a  more 
attentive  consideration  of  the  case  seem  to  us  much  more  decisive,  to 
show  that  the  river  must  have  been  intended  as  a  boundaiy. 

« In  the  first  place  ther^  are  no  monuments  mentioned  in  the  return,  at 
the  river,  except  in  the  lines  that  run  to  and  from  the  river.  In  the 
description  of  the  lines  along  the  river,  although  the  course  changes 
twice,  no  bound  is  mentioned.  If  the  intention  was  to  make  the  river 
the  boundaiy,  this  is  all  natural.  But  if  the  intention  was  to  have  the 
line  upon  the  bank,  it  would  have  been  according  to  the  usual  practice  to 
have  mentioned  a  monument  at  each  change  of  the  course. 

<*  In  stating  the  course  of  the  line  along  the  river  from  the  *  stake  at  the 
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§  30.  It  is  considered  to  be  settled  in  North  Caro- 
lina, that  ^  up  the  river "  is  the  same  as  ^  along  the 
river^"  unless  there  be  something  else  besides  course 
and  distance  to  control  ii  Thus,  a  caU  in  a  grant 
from  a  river  ^ west  up  the  river  to  a  stakcy*  was  held 
in  law  to  be  equivalent  to  *^  with  the  river,"  and  the 
line  must  pursue  the  course  of  the  stream ;  but  this 
sense  of  the  words  might  jpossib^  be  controlled  by  a 
call  for  a  line  of  marked  trees,  or  a  visible  permanent 
comer,  and  a  meaning  thereby  given  them  equivalent 
to  ^  upy'  not  "  with  the  river ; "  but  by  no  call  less 
c^ertain  can  they  be  controlled.^  The  last  line  given 
in  a  deed  of  land  in  North  Carolina,  was  thence 
"  along  the  river  to  the  beginning,"  and  the  river  was 
held  to  be  the  boundary,  although  the  line  coming 
towards  the  river  called  for  a  white  oak  as  its  termi- 
nation, which  was  half  a  mile  distant  from  the  river.^ 
In  another  case  in  the  same  State,  the  lines  called  for 
were  ^  east  177  poles  to  an  oak,  thence  southwardly 


river,'  it  is  expressly  asdd  to  be  *  on  the  river ; '  and  although  the  words 
<on  the  river'  are  not  repeated  at  each  change  of  the  course  of  the  line, 
yet,  as  the  line  ends  at  a  stake  by  the  river,  and,  in  fact,  nearly  coincides 
through  the  whole  extent  with  the  ridge  of  the  bank,  the  words  '  oh  the 
river  *  may  perhaps  be  fairly  enough  considered  as  intended  to  apply  to 
the  line  in  its  whole  extent  If  this  be  so,  it  is  a  strong  argument  to  show 
that  the  river  was  intended  as  a  boundary.  And  this  argument  is  greatly 
strengthened  by  the  consideration,  that,  if  the  river  had  not  been  intended 
as  the  boundary,  it  would  have  been  natural  to  use  the  words  *  on  the 
bankj  instead  of  ^  on  the  river,*  in  this  place,  which  would  have  removed 
all  doubt  If  the  line  had  been  stated  as  running  to  a  stake  at  the  river, 
thence  on  the  bank  of  the  river,  the  courses  and  distances  mentioned  in 
thei  return,  there  would  have  been  no  pretence  for  sa3ring  that  the  river 
was  a  boundaxy.    4  Mason,  S65,  S66 ;  17  Mass.  R.  298." 

1  Rogers  v.  Mabe,  4  Dev.  (N.  C.)  B.  180 ;  and  see  Slade  v.  Neal,  2 
Dev.  (N.  C.)  R.  61 ;  and  Ante,  §  22. 

a  Sundifer  r.  Foster,  1  Hay.  (N.  C.)  R.  237. 

3» 
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along  the  various  courses  of  the  river/'  There  was 
a  marked  oak  at  the  end  of  the  distance ;  and  the 
river,  from  whence  the  point  where  a  direct  line  from 
the  oak  would  intersect  it,  ran  southwardly.  The 
east  or  third  line  called  for,  it  was  contended,  ex- 
tended to  the  river,  because  the  river  was  the  bound- 
ary called  for  between  the  comer  of  the  third  line 
and  the  beginning.  Thisj  as  an  abstract  proposition, 
the  Court  said,  was  true,  biit  then  there  was  evidence 
that  an  oak  actually  stood  at  the  spot  where  the  177 
poles  end;  and  a  southwardly  course  from  thence 
would  strike  the  river  at  a  small  distance,  and  the 
river  from  the  point  where  it  is  intersected  by  a  line 
from  the  oak  to  the  nearest  part  of  the  river  runs 
southwardly  to  the  beginning.  If,  said  the  Court,  the 
line  be  not  stopped  at  the  oak,  but  is  extended  to  the 
river,  the  course  of  the  river  from  thence  would  not 
be  in  a  southwardly  but  in  a  westwardly  course  till  we 
got  opposite  the  oak,  and  then  southwardly.  It  was 
left  to  the  jury  with  the  instruction  that  if  they 
believed  the  oak  to  have  been  made  the  point  of  ter- 
mination when  the  mgindl  survey  was  made,  they 
should  make  it  now  the  boundary.^ 

§  31.  A  grant  of  land  in  Maryland  described  the 
land  as  l3ring  on  the  west  side  of  N.  branch  of  P. 
river,  beginning  at  a  bounded  oak  standing  by  the 
said  branch,  and  running,  &c.,  &c.,  to  a  bounded  white 
oak  standing  by  the  said  river,  then  bounding  on  the 
said  river* running  S.  50  E.  270  perches,  then  by  a 
straig^ht  line  to  the  first  bounded  tree.  It  was  held  to 
be  uncertain  whether  the  last  line  bounded  on  and 


1  Conder  v.  Coar,  2  Hay.  (N.  C.)  R.  183. 
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followed  the  meanders  of  the  river,  or  whether  it  run 
in  a  straight  line  to  the  boundary ;  and  that  the  ques- 
tion was  to  be  decided  by  the  jury.^  But  where  in  a 
grant  of  a  tract  of  land,  it  is  described  as  ^lying  on 
the  west  side  of  the  N.  branch  of  P^toxent  river, 
beginning  at  a  bounded  red  oak,  standing  by  the  said 
liver  and  running  (three  coursed)  to  a  bounded  white 
oak,  standing  by  the  said  river  and  then  bounding  on 
the  said  river,  running  S.  50  K  270  perches,  then  by 
a  straight  line  to  the  first  bounded  tree ;  it  was  held, 
that  the  construction  of  that  grant  was  for  the  Court, 
and  that  the  imperative  construction  was,  that  the  fifth 
or  last  line  could  only  be  located  by  beginning  at  the 
end  of  the  fourth  line,  wherever  that  was,  and  running 
a  straight  course  to  the  beginnings  without  regard  to 
the  meanders  of  the  Patuzent  river.^  In  Hammond 
V.  Bidgely,  in  Maryland,^  it  was  held,  that  where  a 
grant  of  a  tract  of  land  is  described  as  ^  beginning  at 
three  bounded  white  oaks  standing  by  Patuxent  river, 
and  runmnff  and  bawnding  on  the  said  river  N.  4  K  87 
perches ;  then  N.  (sundry  courses) ;  then  N.  1  W.  4S 
perches,  to  a  bound  white  oak,  by  the  river ;  then  S. 
47  K  388  perches,  to  a  bound  white  oak ;  then  by  a 
straight  line  to  tiie  first  mentioned  white  oaks;  the 
first  course  is  to  be  run  N.  4  E.  87  perches,  bounding 
the  same  on  the  river  Patuxent,  and  all  the  subsequent 
courses  were  to  be  run  according  to  the  course  and 
distance,  until  the  course  N.  1  W.  48  perches. 

§  32.  When  a  grant  of  land  refers  to  a  mapy  upon 
which  the  land  is  laid  down  as  bounded  on  a  water- 
course, the  grantee  is  entitied  to  hold  usque  ad  fihtm 


1  Coney  v.  Hammond,  1  H.  &  Johns.  (Md.)  B.  190. 
s  Hammond  v.  Bidgely,  6  H.  &  Johns.  (Bid.)  R.  245. 
9  n>.  215. 
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o/gpMB}  In  a  sale  of  land  in  the  village  of  Oswego,  in 
the  State  of  New  York,  (by  virtue  of  which  the 
grantee  claimed  the  use  of  the  water  to  the  thread  of 
the  river,)  the  lots  were  not  very  particularly  described 
in  the  certificate  of  sale ;  but  a  map  of  the  village  in 
the  office  of  the  Secretary  of  State  was  referred  to, 
and  the  lots  were  sold  as  laid  down  on  that  map.  In 
a  bill  in  Chancery  by  the  grantee  for  a  diversion  of 
the  water  by  canal  commissioners,  it  was  stated  that 
the  map  designated  the  lots  as  being  mill  and  water 
lots ;  and  that  the  surveyor-general,  at  the  sale,  repre- 
sented the  lots  as  such,  and  that  the  purchaser  would 
have  the  right  to  use  them  as  such.  The  construction 
given  by  the  Court  was,  that  the  grant  of  the  lots 
under  the  above  description  and  circumstances,  in- 
cluded a  right  to  the  watercourse.^ 

§  33.  In  Kentucky,  the  plot  of  public  lands  is,  by 
law,  a  necessary  part  of  the  surveyor's  report,  and  it 
is,  therefore,  proper  evidence  in  ascertaining  the 
position  of  the  land,  and  what  it  includes.  It  ha£( 
often  happened  in  that  State,  that  surveyors  have  one 
or  more  lines,  bounded  by  streams  of  water,  calling 
for  divers  courses,  as  meanders  thereof  and  the  plat 
itself  exhibits  the  stream  as  composing  such  lines ;  but 
whenever  there  is  an  attempt  to  run  their  courses  and 
distances  contained  in  a  certificate  and  patent,  they 
will  not  follow  the  stream  at  all,  but  widely  depart 
fi:om  it ;  and,  in  such  cases,  it  is  held,  that  the  stream 
must  control  the  courses  and  distances  called  for, 
because  the  plat  maJces  the  stream  the  boundary? 


1  NewBon  v.  Piryor,  7  Wheat  (U.  S.)  R.  7. 

9  Yarick  V.  Smith,  Paige,  6  (N.  Y.)  Ch.  R.  187;  Rk  647. 

3  Reid  V,  Langford,  8  J.  J.  Manh.  (Ken.)  R.  420. 
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§  34.  Where  a  verdict  in  an  action  of  ejectment 
called  to  ran  from  one  fixed  object  to  another,  with 
the  meanders  of  the  stream,  mt  located  upon  the  plats  ; 
it  was  considered  by  the  Court  so  entirely  uncertain, 
whether  it  was  within  the  lines  of  the  tract  claimed 
and  defended  or  not^  that  no  judgment  could  be 
entered  upon  it,  nor  writ  of  possession  executed 
under  it^ 

§  35.  In  a  case  decided  by  the  Supreme  Court  of 
Maine,  it  appeared  that  a  lot  of  land,  being  one  of 
several  fironting  on  the  river,  was  sold  by  reference  to 
a  plan,  without  other  description ;  and  it  also  appeared 
that  the  surveyor,  in  laying  out  a  large  number  of 
river  lots,  measured  the  front  Unes  and  marked  the 
comers  of  the  river,  but  never  surveyed  the  sides  nor 
the  rear  lines;  nor  did  he  correctly  lay  down  the 
course  of  the  river,  but  represented  the  place  in  ques- 
tion as  a  regular  curve,  and  laid  down  the  rear  lines 
of  the  lots  from  comer  to  comer,  as  part  of  a  larger 
concentric  circle,  when  in  fiust  the  course  of  the  river 
at  that  place  was  irregularly  serpentine.  It  was  held 
that  the  lots  were  to  be  located  by  laying  off  the  side 
lines  by  the  courses  and  distances  from  the  river, 
according  to  the  plan,  and  then  drawing  the  rear  lines 
from  one  comer  to  another,  thus  making  them  conform 
to  the  true  course  of  the  river,  as  originally  designed, 
though  not  so  delineated  by  the  surveyor.^ 

§  36.  Whenever  the  beginning  of  a  tract  of  land  is 
ascertained,  and  the  lines  from  tiience  are  to  terminate  • 


A  MOes  9.  Knott,  12  6.  &  Johsf.  (Md.)  R.  442. 

2  Loiing  V.  Norton,  8  Greenl.  (Me.)  R.  61.  The  Court  cited  as  antfaor- 
itjT,  Bowman  v.  White,  decided  in  Maine  in  1801 ;  and  Frc^rietors  of 
Ken.  Purchase  v.  Tiffany,  1  GreenL  (Me.)  R.  210. 
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at  a  watercourse^  if  the  course  and  distance  given  will 
not  extend  the  line  to  the  watercourse,  the  course  and 
distance  must  be  disregarded ;  and  the  line,  notwith- 
standing these^  must  be  extended  to  the  watercourse, 
that  being  a  natural  boundary.^  Where  a  line  was 
described  as  running  S.  W.  by  S.,  to  the  head  of  ^  How- 
ard's Branch,"  it  was  held  that  it  must  run  in  a  straight 
line  from  its  beginning  to  that  boundary.^ 

§  37.  In  Harramond  v.  McGlaughan,  in  North  Caro- 
lina,^ it  appeared  that  about  fifby  years  before  the  year 
1798,  the  State  had  granted  to  tbe  defendant  a  tract 
of  land  beginning  at  a  hickory,  standing  not  far  from 
a  river,  and  running  thence  doum  the  rivef  a  certain 
course  and  distance ;  but  the  course  run  ohUquely  from 
the  river,  leaving  between  it  and  the  river  a  triangular 
piece  of  land  The  State  claimed  this  triangle,  and, 
in  1787,  granted  4t  to  the  plaintiJOT,  who  sued  in  eject- 
ment. The  Court  held  that  the  river  was  the  boundary 
of  the  first  grant,  and  decided  against  the  claim  of  the 
State ;  and  they  used  the  following  language :  ^  When 
a  deed,  patent,  x)r  grant  describes  a  boundary  from  a 
certain  point  cbwn  a  river^  mentioning  also  courses  and 
distances,  should  the  latter  be  found  not  to  agree  with 
the  course  of  the  river,  it  ought  to  be  disregarded,  and 
the  river  considered  the  true  boundary  " 

§  38.  One  of  the  lines  in  a  deed  of  conveyance  was 
thus  described:  " Beginning  at  the  mouth  of  Bladk 
Brook,  on  the  south  side  of  the  brook,  and  running 
from  thence  up  said  brook,  due  west,  until  it  strikes 


1  Pollock  V.  Harris,  1  Hay,  (N.  C.)  R.  252 ;  and  see  cases  referred  to  in 
1  Ire.  (N.  C.)  Dig.  107 ;  and  Ante,  §  22. 
3  Howard  v.  Moale,  2  H.  &  Johns.  (Md.)  R.  249. 
3  Harramond  v.  McGlaagban,  Taylor,  (N.  C.)  B.  196. 
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the  common  land."  The  brook  was  very  crooked,  run- 
ning sometimes  on  one  side  and  sometimes  on  the 
other  side  of  a  due  west  line.  It  was  held  that  the 
brook  was  not  designated  as  a  monument  with  suffi- 
cient certainty  to  control  the  point  of  compass.^ 

§  39.  A  grant  'of  land  extending  to  a  certain  dis- 
tance on  each  side  of  a  river,  (and  no  courses  are 
given,)  is  to  be  located  in  such  a  manner  that  every 
point  in  the  exterior  line  shall  be  exactly  that  distance 
from  the  nearest  point  of  the  river.  The  words  of  the 
grant  in  Winthrop  v.  Curtis,  in  Maine,*  were  *^the 
space  of  fifteen  miles  on  each  side  of  the  Kennebec 
river,  and  it  was  held  by  the  Court  that  the  location 
of  the  land  was  to  be  made  in  the  mode  just  men- 
tioned. The  same  is  the  established  rule  in  New  York, 
and  prevailed  in  the  Court  of  Errors  in  that  State,  in 
the  location  of  the  Catskill  patent,  which  was  to  ex- 
tend four  English  miles  ^  from  five  great  plains."  That 
Court  held  the  true  construction  of  the  patent  to  be, 
that  its  boundaries  were  to  be  ascertained  by  lines 
four  miles  distant,  in  every  direction  from  the  five 
plains  mentioned  in  the  patent,  so  as  to  make  the 
exterior  lines  correspond  as  far  as  possible  with  the 
sinuosities  of  the  ]^lains.^  The  location  of  the  Hoosack 
patent,  which  extended  for  two  miles  on  each  side  of 
the  river  by  that  name,  was  the  subject  of  controversy 
in  the  same  Court ;  and  De  Witt  Clinton,  Senator,  in 
delivering  his  opinion,  in  which  a  majority  of  the  Court 
concurred,  states,  that  ^^  the  mode  now  adopted  by  the 
State,  and  considered  the  only  practicable  one  in  cases 


1  Bowman  v.  Farmer,  8  N.  Hamp.  R.  402. 

9  Winihiop  V.  Curtu,  8  Greenl.  (Me.)  B.  110. 

3  Van  Gorden  i;.  JackBon,  5  Johns.  (N.  Y.)  R.  440. 
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like  the  present^  is  to  ran  the  bounds,  so  that  every 
point  in  them  shall  be  exactly  the  given  distance  from 
the  point  nearest  to  it  in  the  creek  or  river."  ^  In  the 
case  of  Jackson  v.  Lunt^  in  New  Tork,^  Staat's  patent 
was  under  consideration.  This  patent  was  to  run  up 
the  river  Hudson  as  that  river  runs,  from  a  certain 
point,  two  hundred  chains ;  thence  up  into  the  woods, 
north-west  twenty  chains,  to  the  mountain;  thence 
along  said  mountain,  parallel  with  the  Hudson  river,  to 
a  certain  rivulet ;  thence  down  that  rivulet  to  the  place 
of  beginning.  Spmoer,  X,  in  delivering  the  opinion 
of  the  Court,  observed,  that  in  running  a  line  parallel 
with  a  river,  it  is  only  requisite  that  the  distance, 
where  that  is  ,to  control,  should  be  such  that  the  river 
in  some  one  point  is  not  further  off  than  is  required. 
In  other  words,  the  west  line  of  Staat's  patent,  without 
reference  to  the  mountain,  if  run  parallel  with  the 
general  course  of  the  river,  might  in  some  places  be 
at  a  greater  distance  than  twenty  chains,  and  yet  be 
correctly  run.  But  if  particular  courses  are  given  in  a 
grant  of  a  tract  of  land  bounding  on  a  river,  to  the 
elterior  side  lines,  the  location  must  be  determined 
accordingly.  Thus,  where  a  tract  of  land  was  granted 
fronting  on  a  brookf  and  extending  back  by  a  given 
course^  two  miles ;  it  was  held,  that  by  this  description 
each  side  line  should  be  two  miles  in  length,  and  that 
the  rear  line  must  be  parallel  with  the  froni^ 

§  40.  An  entry  of  Virginia  military  lands,  in  Ohio, 
read  as  follows :  ^^  Ohurchill  Jones  enters  1,000  acres 
of  land,  part  of  a  military  warrant>  2,311,  on  the  north- 


1  Williams  v.  Jackson,  5  Johns.  (N.  Y.)  B.  489. 
3  Jackson  v.  Lunt,  2  Gaines,  (N.  T.)  R.  863. 
9  Keith  V.  Beynolds,  3  Groenl.  (Me.)  B.  898. 
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west  side  of  the  Ohio,  beginning  at  the  mouth  of  Brush 
or  Eighteen  Mile  Creek,  running  up  the  river  50  poles, 
thence  from  the  beginning  down  the  river  500  poles 
when  reduced  to  a  straight  line,  thence  at  right  angles 
from  the  general  course  of  the  river,  for  quantity." 
The  true  construction  of  this  entry,  it  was  held,  was  to 
give  a  base  on  the  Ohio  river  of  500  poles,  including 
tixe  50  poles  above  the  creek.^  Another  entry  of  the 
same  kind  called  for  1,000  acres  on  the  lower  side  of 
Brush  Creek,  ^beginning  at  a  marked  cherry-tree, 
supposed  about  ten  miles  above  Tod's  Road,  running 
thence  west  400  poles,  and  from  each  end  of  this  line 
for  quantity."  The  distance  was  understood  to  be  in 
a  direct  line,  and  not  by  the  meanders  of  the  creek,  it 
being  a  small  stream,  and  the  usual  line  of  travel  not 
upon  its  banks.^ 

5.  Difference  hdween  a  Boundary  on  a  Watercoursey  and 

a  Boundary  on  a  Lake  or  Fond. 

§  41.  When  land  is  conveyed  bounding  upon  a  lake 
or  pondy  if  it  is  a  natural  pond,  the  grant  extends  only 
to  the  water's  edge ;  but  if  it  is  an  artificial  pond,  like 
a  null  pond,  caused  by  the  flowing  back  of  the  water 
of  a  river,  the  grant  extends  to  the  middle  of  the 
stream,  in  its  natural  state.^  In  Bradley  v.  Rice,  in 
Maine,^  it  was  contended,  that  a  certain  lot  which  was 
conveyed  bounding  on  a  natural  pond  raised  by  arti- 
ficial means,  was  not  limited  by  the  margin  of  the 


1  Hartingp  v.  Stereiuoii,  2  Ohio  R.  8. 
*  Buckley  v.  Gilmore,  12  Ohio  R.  63. 

3  State  V.  Gilmanton,  9  N.  Hamp.  R.  461 ;  Hathom  v.  Stinaon,  1  Fairf. 
(Me.)  R.  238 ;  see  alao  Smith  v.  Miller,  25  Mason,  (Cir.  Co.)  R.  196. 

4  Bxadley  v.  lUce,  1  Shep.  (Me.)  R.  198. 
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pond,  and  that,  by  construction  of  law,  it  extended  to 
the  centre.  But  the  Court  held  otherwise,  and  made 
a  distinction  between  such  a  pond  and  a  stream  of 
water.  No  case,  they  observed,  had  been  cited,  nor 
had  any  been  found  by  them,  where  the  rule  of  con- 
struction had  been  extended  to  a  natural  pond;  and 
they  then  proceeded  to  say  —  **The  proprietors  of 
the  pond  and  of  the  contiguous  land,  when  they  sold 
to  the  pond,  must  have  intended  to  reserve  that  as  a 
reservoir  for  the  purpose  to  which  it  had  been  ap- 
propriated." And  they  add,  —  **Had  the  land  been 
bounded  by  a  river  or  stream,  or  upon  .an  artificial 
pond  created  by  expanding  a  stream,  by  means  of  a 
dam,  the  riparian  proprietor  would  go  to  the  thread 
of  the  stream."  But  this,  though  they  conceived  it 
to  be  law  well  settled  and  understood,  did  not,  in 
their  opinion,  apply  generally  to  ponds  and  lakes. 
They  cite  the  similar  case  of  Waterman  v.  Johnson, 
in  Massachusetts,^  as  being  one  strictly  in  point.  In 
that  case  the  land  conveyed  was  a  farm,  the  bounds 
of  which  were  described  in  the  deed  as  beginning 
at  ^"Jones's  River  Pond,"  and,  after  several  courses, 
running  to  the  ^^Ferse  Pond,"  thence  up  stream  by 
said  pond  to  the  canal  that  leads  from  ^  Jones'  Biver 
Pond,"  thence  by  said  canal  to  ^  Jones'  Biver  Pond," 
thence  by  said  pond  to  the  first  mentioned  bound.  It 
was  in  evidence  that  ^Jones's  River  Pond"  was  a 
natural  pond,  and  that  ever  since  the  memory  of  man, 
it  had  at  times  been  flowed  beyond  ite  natural  dimen- 
sions, by  artificial  means.  Parol  evidence  was  held 
to  be  competent  to  prove,  that  a  certain  line  was 


^  Watennan  r.  Johnson,  18  Pick.  (Mass.)  B.  261. 
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agreed  on  and  undersjtood  at  the  time  of  the  con- 
veyance, Ba  the  boundary.  Shaw,  C.  J.,  in  giving  the 
opinion  of  the  Court,  said, — "Now  the  word  *pond' 
is  indefinite.  It  may  mean  a  natural  pond,  or  an  arti- 
ficial pond  raised  for  mill  purposes,  either  permanent 
or  temporary,  and  in  both  cases  the  limits  of  such 
body  of  water  may  vary  at  different  times  and  sea- 
sons, by  use,  or  by  natural  causes,  and  where  the 
one  or  the  other  is  adopted  as  a  descriptive  limit  or 
boundary,  a  different  rule  of  construction  may  apply. 
A  large  natural  pond  may  have  a  definite  low-water 
line,  and  then  it  wotdd  seem  to  be  the  most  natural 
construction,  and  one  which  would  be  most  likely  to 
carry  into  effect  the  intent  of  the  parties,  to  hold,  that 
land  bounded  upon  such  a  pond  would  extend  to  low- 
water  line,  it  being  presumed  that  it  is  intended  to 
give  to  the  grantee  the  benefit  of  the  water,  whatever 
it  may  be,  which  he  could  not  have  upon  any  other 
construction.  Where  an  artificial  pond  is  raised  by  a 
dam,  swelling  a  stream  over  its  banks,  it  would  be 
natural  to  presume,  that  a  grant  of  land  bounding  upon 
such  a  pond,  would  extend  to  the  thread  of  the  stream 
upon  which  it  is  raised,  unless  the  pond  had  been  so 
long  kept  up  as  to  become  permanent,  and  to  have 
acquired  another  well-defined  boundary.  But  it  is  dif- 
ficult to  apply  either  of  these  rules  to  the  present  case, 
which  is  that  of  a  pond  originally  natural,  but  which 
has  been  raised  more  or  less  by  artificial  means.  The 
discovery  of  this  fact,  upon  applying  the  deed  to  the 
local  objects  embraced  within  its  descriptive  terms,  dis- 
closes a  latent  ambiguity.  According  to  a  well-estab- 
lished rule  of  evidence,  therefore,  it  is  competent  to  resort 
to  parol  proof,  showing  all  the  circumstances,  from  which 
a  legal  inference  can  be  drawn,  that  one  or  another 
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line  was  intended  by  the  ambiguous  description  used 
in  the  deed.  And  this  is^  in  truths  what  both  parties 
have  done  in  the  present  case/* 

§  42.  The  law  of  boundary,  as  applied  to  rivers,  is 
without  doubt  inapplicable  to  the  lakes  and  other  large 
natural  collections  of  freshwater  in  this  country.*  The 
ordinary  Common-Law  rule  of  extending  the  right  of 
soil  in  running  freshwater  streams,  to  riparian  gran- 
tees. Chancellor  Walworth  considered  was  not  suffi- 
ciently broad  to  embrace  the  large  freshwater  lakes, 
or  "  inland  seas,'*  in  the  State  of  New  York ;  and  that 
they  were  wholly  unprovided  for  by  the  Common  Law 
of  England.  As  to  these,  said  he,  there  is  neither  flow 
of  the  tide  nor  thread  of  the  river ;  and  it  appeared 
that  the  local  law  of  the  State  had  assigned  the  shores 
down  to  the  ordinary  low-water  mark  to  the  riparian 
owners,  and  the  beds  of  the  lakes  with  the  islands 
therein,  to  the  public'  Such  is  the  judicial  construction 
in  Ndw  Hampshire ;  and  it  seems  to  have  been  the  con- 
struction of  the  legislature  of  that  State,  as  appears 
from  the  annexation  of  islands  in  Winnipiseogee  Lake, 
to  the  towns  adjacent*  If  a  town  in  that  State,  strikes 
any  large  body  of  water,  by  whatever  name  it  may  be 
called,  it  will  go  only  to  the  water's  edge,  and  be  there 
bounded ;  that  is,  if  there  is  nothing  in  the  terms  of 
the  grant  to  show  that  it  was  to  be  extended  further.* 

§  43.  If  a  lot  of  land  is  conveyed  agreeably  to  a 
plan,  and  is  described  as  bounding  one  end  on  a  pond, 
and  there  is  a  narrow  arm  of  the  pond  extending  from 


1  State  V.  Gilmanton,  ub  ntp. ;  Hathom  v.  Stinson,  ub  sup. 
9  Canal  CommisBionen  v.  People,  5  Wend.  (N.  Y.)  R.  428. 

3  State  V.  Gilmanton,  9  N.  Hamp.  R.  461. 

4  Ibid. 
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the  pond  across  the  lot,  and  if  the  land  conveyed  is  to 
be  limited  by  this  arm,  the  lines  will  not  correspond 
with  those  of  the  adjoining  lots,  and  there  would  re- 
main  a  portion  of  land  not  conveyed  between  the  arm 
and  the  pond ;  the  land  granted  extends  aeross  the  arm 
to  the  main  body  of  water  called  the  pond.^ 


1  Nelaon  v.  Butterfield,  8  Shep.  (Me.)  B.  220. 
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CHAPTER  n. 

OF  INSULAE  AND  ALLUVIAL  RIGHTS,  AND  OF  MGHT  TO  SOIL 
BELICTSD,  &C.,  AS  INCIDENT  TO  THB  BIGHT  OF  FB0PBBT7 
IN  A  WATEBC0UB8E. 

1.  IfllandB.  8.  Reliction. 

2.  AlluTion.  4.  ATnkion. 

1.  Islands. 

§  44.  In  treating,  in  the  preceding  chapter,  of  the 
apportionment  of  a  watercourse  between  opposite  ripar 
rian  proprietors,  it  has  appeared  that  the  estate  of  each 
proprietor  extends  to  the  middle  of  the  stream.  Now, 
according  to  this  rule,  if  there  be  a  newly-formed  island 
exactly  in  the  middle  of  the  stream,  it  is  equally  divi- 
ded between  the  two  proprietors ;  and  so  it  is  laid  down 
both  by  ancient  and  modem  writers.^  But  if  one  por- 
tion of  the  island  approaches  nearer  to  one  side  of  a 
stream  than  it  does  to  the  other,  the  greater  part 
belongs  to  the  owner  of  the  nearer  estate,  according  to 
its  approximation  thereto.  To  establish,  therefore,  how 
great  an  extent  of  property  in  an  island  is  annexed  to 
the  adjoining  estates,  the  vicinity  and  remoteness  of 
the  island  from  the  shore  is  to  be  taken  into  considera- 
tion.*   This  doctrine  is  agreeable  to,  and  is  unques- 


1  Fleta,  lib.  S,  c.  ii.  §  6 ;  Bracton,  lib.  2,  c.  ii.;  2  Bla.  Com.  261  ;  1 
Swift's  Dig.  Ill;  Schultes,  on  Aquatic  Bights,  117;  Woohych,  on]  the 
Law  of  Waters,  &c.  38 ;  Ingraham  v,  Wilkinson,  4  Pick.  R.  268.  And 
see  Girand  v.  Hughes,  1  Gill  &  Johns.  (Maryland)  R.  249 ;  People  v. 
Canal  Appraisers,  18  Wend.  (N.  Y.)  R.  855 ;  Deerfield  v.  Anns,  17  Pick. 
(Mass.)  B.  41. 
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tionably  copied  from, the  Civil  Law/  which  says, — "If 
an  island  rises  in  a  river,  and  is  placed  exactly  in  the 
middle  of  it,  such  island  shall  be  in  common  to  them 
who  possess  the  land  near  the  banks.  But  if  the, island 
is  nearer  to  one  side  than  to  the  other,  it  belongs  to 
them  only  who  possess  the  land  next  to  the  banks  on 
that  side  to  which  the  island  is  nearest"  ^ 

§  45.  The  rules  on  this  subject  are  very  definitely 
laid  down  in  the  code  of  Louisiana,^  as  follows:  — 
"  Islands  and  sand-baxs,  which  are  formed  in  streams 
not  navigable,  belong  to  the  riparian  proprietors,  and 
are  divided  among  them  according  to  the  rules  pre- 
scribed in  the  following  articles:  —  If  the  island  be 
formed  in  the  middle  of  the  stream,  it  belongs  to  the 
riparian  proprietors,  whose  lands  are  situated  opposite 
the  island.  If  they  wish  to  divide  it,  it  must  be  divi- 
ded by  a  line  supposed  to  be  drawn  along  the  middle 
of  the  river.  The  riparian  proprietors  then  severally 
take  the  portion  of  the  island  which  is  opposite  their 
land,  in  proportion  to  the  front  they  respectively  have 
on  the  stream,  opposite  the  island.  If,  on  the  contrary, 
the  island  lie  on  one  of  the  sides  of  the  line  thus  sup- 
posed to  be  drawn,  it  belongs  to  the  riparian  proprietors 
on  the  side  on  which  the  island  is,  and  must  be  divided 
among  them,  in  proportion  to  the  front  they  respect- 
ively have  on  the  stream,  opposite  the  island." 

§  46.  Supposing  that  another  island  should  arise 
between  an  island  already  risen,  on  one  side  of  the 
stream,  and  which  belongs  wholly  to  the  estate  which 


1  2  Bla.  Com.  261. 

S  Coop.  Jost  lib.  2,  t  S. 

3  CiTil  Code  of  LoTiisiana,  Art  505,  506,  507. 
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it  adjoins,  and  the  opposite  banks ;  it  is  declared  by 
Fleta,  that  the  Admeasurement  of  property  in  the  new 
island  shall  be  'made  from  the  first,  and  not  from  the 
shore  to  which  it  belongs,^ 

§  47.  These  provisions,  though  they  appear  to  be 
confined  to  the  case  of  islands  recently  formed,  the  same 
reason  will  extend  them  to  the  case  of  islands  tiie  ori- 
gin of  which  cannot  be  traced,  unless  the  property  in 
them  has  been  othertvise  appropriated^  according  to  the 
rules  of  law ;  for  whether  originally  formed  by  deposits 
from  the  water,  or  by  a  sudden  division  of  the  river, 
would  seem  to  be  immaterial,  unless  the  owner  of  one 
side  should  be  able  to  show  it  was  created  by  a  disrup- 
tion of  his  land  * 

§  48.  In  a  case  in  Massachusetts,  the  above  rules  were 
applied  to  the  following  facts: — The  island  that  was 
in  dispute  is  situated  in  Pawtucket  River,  above  tide 
water.  The  plaintiff  was  owner  of  a  tract  of  land  on 
the  east  side  of  the  river,  extending  up  and  down  the 
river,  beyond  the  island ;  and  the  defendant  was  owner 
of  a  similar  tract  on  the  west  side  of  the  river.  The 
island  was  not  held  by  any  separate  grant,  by  either ; 
nor  did  any  other  person  claim  it  by  virtue  of  any 
grant,  or  by  possession.  Both  plaintiff  and  defendant, 
and  those  under  whom  they  severally  claimed  and  held 
their  farms  on  the  main  land,  had  occasionally  cut 
trees  on  the  island ;  but  no  agricultural  improvement 
had  been  made  thereon.  In  partition  of  the  estate 
among  the  heirs  of  E.  B.,  father  of  the  grantor  of  the 
plaintiff,  this  island  was  set  off  to  those  heirs,  in  1756 ; 


1  Fleta,  lib.  8,  c  iL  §  8. 

9  Per  Parker,  C.  J.,  in  Ingraham  v.  WilkiiiBOO,  4  Pick.  R.  268. 
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but  it  did  not  appear  that  any  possession  was  taken 
under  the  partition^  except  the  occasional  catting  of 
wood^  for  forty  or  fifty  years  past  It  appeared^  also, 
that  the  defendant^  or  those  under  whom  he  claimed, 
had  cut  wood  on  the  island,  for  thirty  years  past,  at 
pleasure,  without  any  objection  having  been  made,  by 
those  who  held  under  E.  B.  Upon  these  facts,  the 
Court  considered  it  obvious,  that  neither  the  plaintiff 
or  defendant  had  obtained  such  exclusive  possession  of 
the  island,  or  any  part  of  it,  as  would  enable  either  to 
maintain  trespass  against  the  other,  without  referring 
their  possession  to  some  title.  And  the  Oourt  thought 
it  equally  obvious,  that  no  title  appeared  i^  either, 
except  what  may  be  derived  from  their  property  in  the 
land  on  either  side  of  the  stream  of  the  river,  opposite 
the  island.  .Thus  were  the  Court  obliged  to  consider 
the  principles  of  law,  as  above  laid  down,  and  the  re- 
sult to  which  they  came  was  in  f^'Vor  of  the  plaintiff.^ 

§  49.  Where  tiie  stream  is  divided  by  an  island,  so 
that  only  one  fourth  of  the  stream  descends  on  one  side 
of  the  island,  and  the  residue  on  the  other,  the  owner 
of  the  shore  where  the  largest  quantity  of  water  flows, 
is  entitied  to  the  use  of  the  whole  quantity  flowing 
there,  and  the  owner  of  the  other  shore  has  no  right  to 
place  obstructions  at  the  head  of  the  island,  to  cause 
one  half  of  the  stream  to  descend  on  his  side  of  the 
river.* 

§  50.  In  a  case  decided  by  the  Supreme  Court  of  the 
United  States,  it  was  determined,  that  the  boundary  of 
the  State  of  Kentucky  extends  only  to  low-water  mark. 


1  Per  Ftoker,  C.  X,  in  Ingraham  v.  Wilkinson,  i'l^ck.  B.  268. 
«  Crodker  v.  Bragg,  10  Wend.  (N.  Y.)  R  260. 
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on  the  Ohio  River^  and  therefore  did  not  include  an 
island  separated  firom  the  main  land^  by  a  channel,  or 
bayou,  filled  with  water  ortly  when  the  river  rises  above 
its  banks,. and  is  dry  at  other  times.^ 

§  51.  If  a  watercourse  divides  itself,  and  encircles  a 
field,  and  thereby  forms  an  island,  the  property  of  the 
field  is  unaltered,  and  continues  in  him  to  whom  it 
before  appertained.^ 

§  52.  A  grant  of  a  river,  eo  mndne^  as  it  will  have 
no  efifect  upon  the  property  in  the  soil,  can  convey  no 
property  in  an  island.^  But  all  islands  situated  within 
the  limits  of  a  patent,  or  grant  of  land,  are,  of  course, 
included.* 


^  Handly's  Lessee  v.  Anthony.  When  a  river  is  the  boundary  line 
between  two  Nations  or  States,  if  the  original  property  be  in  neither,  and 
there  be  no  convention  respecting  it,  each  holds  to  the  middle  of  the  streaita. 
But  when,  as  in  this  case,  one  State  (Virginia)  is  the  original  proprietor, 
and  grants  the  territory  on  one  side  only,  it  retains  the  river  within  its 
domain,  and  the  newly-erected  State  extends  to  the  river  only,  and  the 
low-water  mark  is  its  boundary.  Ibid.  Li  1802,  when  Georgia  ceded  her 
back  lands  to  the  United  States,  she  had  jurisdiction  over  the  whole  of 
Chattahooche  river  from  its  source  to  the  Slst  degree  of  north  latitude. 
The  Supreme  Court  of  the  United  States  held  the  rule  to  be,  that  where 
a  power  possesses  a  i^ver,  ^nd  cedes  the  territory  on  the  other  side  of  it, 
making  the  river  the  boundary,  that  power  retains  the  river,  unless  there 
be  an  express  stipulation  for  the  relinquishment  of  the  rights  of  soil  and 
jurisdiction  over  the  bed  of  such  river.  Howard  v.  Ingersoll,  18  How. 
(U.  S.)  R.  S81.  And  see  Missouri  (State  of)  v.  Iowa  (State  of)  7  How. 
(U.  S.)  R.  660. 

8  1  Swift's  Dig.  112. 

3  Jackson  v.  Halstead,  5  Cowen,  216. 

4  Lunt  r.  Holland,  14  Mass.  R.  149.  The  boundaries  of  Mifflin  county, 
in  Pennsylvania,  were  fixed  by  an  act  of  the  legislature  of  September  19, 
1789 ;  and  the  fact  that  an  island,  evidently  included  by  the  act  within 
the  limits  of  that  county,  had  been  assessed  for  twenty-eight  years  in  Hunt- 
ingdon county,  in  the  same  State,  will  not  avail  to  disturb  the  boundary 
fixed  by  the  act.  If  the  boundary  fixed  by  the  act  were  uncertain^  such 
assessments,  for  a  long  period,  might  be  admisdble  to  show  where  the  line 
was  fixed  by  the  act ;  but  are  not  admissible  where  the  line  fixed  by  the 
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2.  Alluvion. 

§  53.  AUuvion  is  the  addition  made  to  land  by  the 
washing  of  the  sea  or  rivers ;  and  the  characteristic  of 
alluvion  is  its  imperceptible  increase,  so  that  it  cannot  be 
perceived  how  much  is  added  in  each  moment  of  time. 
The  gradual  alteration  of  a  stream,  will,  of  course,  add 
to  one  and  diminish  the  opposite  bank.  In  all  cases 
where  the  change  is  so  gradual  as  not  to  be  perceived 
in  any  one  moment  of  time,  the  proprietor,  whose  bank 
on  the  river  is  increased,  is  entitled  to  the  addition.^ 
The  rule  of  the  Common  Law,  on  the  subject  of  allu- 


acty  viz.,  the  Juniata  rirer,  ia  known.  Where  the  two  counties  join  at 
Juniata  river,  at  their  southern  point  [of  junction,  their  respective 
boundaries  do  not  extend  usque  ad  filum  aqua  ;  but  the  toTiole  bed  of  the 
Juniata  river,  from  that  point  up  to  "  Jack's  Narrows,"  is  in  Mifflin  coun- 
ty, and  the  islands  in  the  river  belong  to  the  latter  county.  Johns  v.  Da- 
vidson, 4  Harris,  (Fenn.)  R.  512. 

1  2  Bla.  Com.  262 ;  1  Swiffs  Dig.  Ill ;  8  Mass.  R.  852;  Schultes,  116 ; 
Morgan  v.  Livingston,  6  Martin,  (Liouis.)  R.  19.  The  reader  is  also  refers 
red  to  the  learned  and  elaborate  discussion  in  relation  to  the  claim  to  the 
hatture  in  the  city  of  New  Orleans,  in  vol.  2  Am.  Law  Journal,  282,  898. 
And  see  Girard  v.  Huges,  1  Gill  and  Johns.  (Maryhind)  R.  249.  Lands 
were  thus  described  in  a  deed :  "  Beginning  at  the  south  bank  of  the  Tus- 
carawas River,  where  the  line  between  the  first  and  second  quarter  of  the 
fifth  township  intersects  the  same,  where  there  is  an  old  dogwood,  with  a 
notch  and  blaze  in  it,  and  a  number  of  shoots  springing  from  the  roots, 
from  which  a  white  oak,  fifteen  inches  in  diameter,  bears  south  twenty- 
eight  degrees,  west,  fifteen  links ;  thence  south  with  the  division  line ; 
thence  east,  &c ;  thence  north,  &c.,  seventy-two  chains  and  ten  links,  to 
the  south  bank  of  the  Tuscarawas  River,  from  whence  a  maple,  four  inch- 
es in  diameter,  bears  south,  thirty-six  d^rees  east,  eleven  links ;  a  forked 
maple  bears  south,  &c.,  thence  with  the  course  of  the  south  bank  of  the 
Tuscarawas  River,  to  the  place  of  beginning."  Before  that  deed  was 
made,  about  ten  acres  ofalltmon  had  been  formed  on  the  southern  bank 
of  the  river,  along  the  line  between  the  old  dogwood  and  the  comer  at  the 
maple.  It  was  held,  that  the  alluvion  passed  by  the  deed.  Lamb  v.  Rick- 
ets, 11  Ohio,  R.  811.    And  in  this  case  it  was  considered  a  well-established 
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yion,  also^  is  the  same  as  that  of  the  Civil  Law.  The 
latter  is  thus  translated:  —  "That  ground  which  a 
river  has  added  to  your  estate  by  alluvion,  becomes 
your  own,  by  the  law  of  nations ;  and  that  is  said  to 
be  alluvion  which  is  added  so  gradually  tliat  no  one 
can  judge  how  much  is  added  in  each  moment  of 
time."  ^ 

§  54,  The  case  of  the  King  v.  Lord  Yarborough, 
involved  the  right  of  soil  connected  with  tide  water ; 
but  the  case  is  important  as  connected  with  the  subject 
of  this  work,  inasmuch  as  the  argument  in  it  was  upon 
the  word  " imperceptible"  In  behalf  of  the  crown  two 
passages  were  cited  from  Hale's  De  Jure  Maris^  where- 
in that  writer  speaks  of  land  gained  by  alluvion,  as 
belonging  generally  to  the  crown,  unless  the  gain  be 
so  insensible,  that  it  cannot  by  any  means,  according  to 
the  words  of  one  of  the  passages,  or  by  any  UfnUs  or 
marks,  according  to  the  words  of  the  other  passage,  be 
found,  that  the  sea  was  there  ;  idem  est  non  esse  et  non 
apparare.  This  led  to  the  following  interpretation  of 
the  legal  meaning  of  the  word  "  imperceptible  "  by  the 
Court,  the  opinion  being  delivered  by  Abbott,  C.  J.,  as 
follows  :  — "  Li  these  passages.  Sir  Matthew  Hale  is 
speaking  of  the  legal  consequence  of  such  an  accretion, 
and  does  not  explain  what  ought  to  be  considered  as 
accretion  insensible  or  imperceptible  in  itself,  but  con- 
siders that  as  being  insensible,  of  which  it  cannot  be 
said,  with  certainty,  that  the  sea  ever  was  there.  An 
accretion  extremely  minute,  so  minute  as  to  be  imper- 


principle,  that  formations  hy  slow  and  gradual  accretion,  belong  to  the 
owner  of  the  Jand,  when  made  by  a  stream  forming  his  boundary^  and  op- 
posite thereto. 
^  Coop.  Jost.  lib.  2,  tit  1. 


ceptible  even  by  known  antecedent  marks  or  limits  at 
the  end  of  four  or  five  years,  may  become,  by  gradual 
increase,  perceptible  by  such  marks  or  limits  at  the  end 
of  a  century,  «  even  of  forty  or  fifty  years.  For  it  is 
to  be  remembered,  that  if  the  limit  on  one  side  be  land, 
or  something  growing  or  placed  thereon,  as  a  tree,  a 
house,  or  a  bank,  the  limit  on  the  other  side  will  be  the 
sea,  which  rises  to  a  height  yaiying  almost  at  every 
tide,  and  of  which  the  variations  do  not  depend  merely 
upon  the  ordinary  course  of  nature  at  fixed  and  ascer- 
tained periods,  but  in  part  also  upon  the  strength  and 
direction  of  the  wind,  which  are  different  almost  from 
day  to  day.  And,  therefore,  these*  passages  from  the 
work  of  Sir  Matthew  Hale  are  not  properly  applicable 
to  this  question.  And,  considering  the  word  'imper- 
ceptible '  in  this  issue,  as  connected  with  the  words 
'  slow  and  gradual,'  we  think  it  must  be  understood  as 
expressive  only  of  the  manner  of  the  accretion,  as  the 
other  words  undoubtedly  are,  and  as  meaning  imper- 
ceptible in  ite  progress,  not  imperceptible  after  a 
long  lapse  of  time.  And  taking  ihis  te  be  the  mean- 
ing of  the  word  *  imperceptible,*  the  only  remaining 
point  is,  whether  the  accretion  of  this  land  might  pro- 
perly, upon  the  evidence,  be  considered  by  the  jury 
as  imperceptible.  No  one  witness  has  said  that  it 
could  be  perceived,  either  in  its  progress,  or  at  the  end 
of  a  week  or  a  month.  One  witness,  who  appears 
twice  to  have  measured  the  land,  says,  *  that  within  the 
last  four  years,  he  could  see  that  the  sea  had  receded,' 
but  he  could  not  say  how  much ;  the  same  witness  said, 
<  that  it  certainly  had  receded  since  he  measured  it  last 
year,'  but  he  did  not  say  how  much ;  and,  according  tq 
his  evidence,  the  gain  in  a  period  of  twenty-six  or 
twenty-seven  years,  was,  on  the  average,  about  five 
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yards  and  a  half  in  a  year.  Another  witness  speaks 
of  a  gain  of  100  to  150  yards  in  fifteen  years ;  a  much 
greater  increase  than  that  mentioned  by  the  first  witr 
ness;  and  this  second  witness  adds^  that  during  the 
lajst  five  years  there  had  been  a  visible  increase  in  some 
parts  of  from  thirty  to  fifty  yards.  Upon  the  evidence 
of  this  witness,  it  is  to  be  observed,  that  he  speaks  very 
loosely,  the  difference  between  100  and  150  in  fifteen 
years,  and  between  thirty  and  fifty  in  five  years,  being 
very  great.  The  tlurd  witness  said  there  had  been 
some  small  increase  in  every  year.  The  fourth  witness 
said,  *  the  swarth  increases  every  year  gradually,  and 
perhaps  it  had  gathered  a  quarter  of  a  mile  in  breadth 
in  some  places  within  his  recollection,  or  during  the 
last  fifty-four  or  fifty-five  years,  and  in  some  places  it 
had  gathered  nothing.'  And  this  was  the  whole  evi- 
dence on  the  subject-  We  think  the  jury  might,  from 
this  evidence,  very  reasonably  find  that  the  increase 
had  not  only  been  slow  and  gradual,  but  also  *  imper- 
ceptible,' according  to  the  sense  in  which,  as  I  have 
before  said,  we  think  that  word  ought  to  be  under- 
stood." ^ 


1  The  King  v.  Lord  Yarborougb,  3  B.  &  Cress.  B.  91 ;  S.  C.  10  Eng. 
Com.  Law  R.  19 ;  S.  C.  affirmed  in  the  House  of  Lords,  2  BHgh  (N.  S.) 
E.  147 ;  1  Dow  (N.  S.)  B.  176.  In  the  controversy  respecting  the  bat- 
ture  at  New  Orleans,  when  it  was  urged,  that  it  was  not  alluvion,  because 
its  increase  toas  perceptible,  after  every  swell  of  the  Mississippi,  it  elicited 
from  Mr.  Livingston  the  following  reply :  "  When  the  ingenious  counsel 
can  analyse  the  different  deposits,  separate  the  sands  of  the  Red  River,  the 
rich  mould  of  the  Missouri  from  the  clay  and  other  various  soils  which  the 
Mississippi  receives  from  a  thousand  tributary  streams ;  when  he  can  dive 
into  its  turbid  eddies,  watch  the  moment  of  the  precious  deposit,  and  date 
the  existence  of  each  stratum  of  its  increase ;  then  this  first  branch  of  the 
authority  he  has  cited,  (quantum  quoque  iemporis  momento  adjiciatur)  may 
be  applicable  to  his  cause."  2  Hall's  Law  Joum.  307.  *<  Alluvium,  or 
alluvial  deposits,  a  name  given  to  those  accumulations. of  sand,  earth,  and  . 
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§  55.  Land  formed  by  aUuvion  in  a  river,  is,  in  gene- 
ral, to  be  divided  among  the  several  riparian  proprietors 


loose  stones  or  gravel  bioaght  down  by  rivers,  which,  when  spread  out  to 
'  any  extent,  form  what  is  called  tdhtvial  land. 

^  There  are  three  soccesBiYe  stages  in  the  fbimalion  of  aUavimn,  viz. : 
the  crambling  of  the  mineral  crust  of  the  earth,  by  the  aclaon  of  tides,  cur- 
rents, streams,  and  atmospheric  agency ;  the  transportation  of  the  loosened 
fiagments ;  and  their  deposition  in  the  ibrm  of  alluvium  at  the  bottom  of 
rivers,  lakes,  sestnaries,  and  the  ocean. 

^  The  mineral  substances  of  most  rocks  have  a  tendency  to  combine 
with  the  oxygen  of  the  atmosphere,  under  particular  conditions  of  heat, 
moisture,  and  electricity ;  carbonic  acid  and  water  are  absorbed  by  many 
rocks ;  vicisntudes  of  temperature  tend  to  expand,  contract,  split,  and  di^- 
integrate  rocks;  lightning  often  shivers  a  rock  into  innumerable  frag- 
ments ;  every  shower  of  hail  pr  rain  washes  off  fragments  more  or  less 
numerous  from  the  surface  of  rocks ;  so  that  by  these  combined  agencies 
of  air,  moisture,  carbonic  acid,  heat,  electricity,  hail,  and  rain,  there  is  & 
constant  wearing  away  of  the  substance  of  solid  rocks.  It  is  true  that  these 
agencies  work  very  slowly,  when  the  bulk  of  the  rock  is  considered ;  but 
as  time,  in  geological  phenomena,  is  reckoned  by  ages  or  centuries  instead 
of  by  years,  this  slowness  does  not  throw  any  improbability  over  the  alle- 
ged action  of  meteoric  forces  on  solid  rocks. 

^'  Another  kind  of  agency  is  the  power  of  a  running  stream  to  wear 
away  the  banks  and  rocks  against  which  it  rubs.  The  force  of  water, 
when  directed  against  any  obstacle  in  its  course,  is  very  considerable,  even 
by  its  own  weight  alone,  especially  if  it  be  flowing  over  a  highly-inclined 
snr&ce ;  but  its  destructive  power  is  greatly  augmented  if  it  be  loaded 
with  sand  and  graveL  In  floods,  very  considerable  blocks  are  carried  by 
the  stream  to  great  distances,  for  it  must  be  remembered  that  these  are 
much  more  easily  moved  in  water  than  on  land,  in  consequence  of  the  law 
in  hydrostatics,  that  a  solid  body  fully  immersed  in  water  weighs  so  much 
less  than  it  does  in  lur  by  a  sum  equal  to  the  weight  of  the  mass  of  water 
which  it  displaces.  If  the  water  flows  with  a  velocity  of  three  inches  per 
second,  its  force,  when  free  from  suspended  matter,  is  sufficient  to  tear  up 
fine  clay ;  six  inches  per  second,  fine  sand ;  twelve  inches  per  second,  fine 
gravel :  and  three  feet  per  second,  will  tear  up  beds  of  loose  stones  of  the 
rize  of  an  egg.  Instances  have  been  recorded  in  most  countries  of  masses 
of  stone,  weighing  from  a  hundred  to  a  thousand  pounds  each,  having  been 
transported  many  miles  by  the  force  of  a  current 

"^  The  formation  of  valleys  by  the  erosive  power  of  running  water  is  an- 
other cause  of  the  accumulation  of  alluvium.  The  explanation  of  this  sub- 
ject more  fittingly  belongs  to  another  article  [ Vallbts]  ;  bat  it  may  here 
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entitled  to  it,  according  to  the  following  rule :  Measure 
the  whole  extent  of  their  ancient  line  on  the  river,  and 


be  obflerred  that  tihere  is  abundant  proof  of  the  power  of  water  to  cnt  a 
passage  through  solid  rock.  In  Siciij,  the  river  Simeto  has  cut  a  passage 
for  itself  through  a  bed  of  very  hard  rock,  ^£ty  feet  deep,  and  several 
hundred  feet  wide.  The  river  Nerbudda  in  India  has  worn  awaj  a  rock 
to  tiie  depth  of  100  feet  Among  the  Alps,  gorges  have  been  scooped  out 
to  the  depth  of  600  or  700  feet,  bj  the  action  of  mnmng  water  alone. 
Such  facts  as  these  are  sufficient  to  show  that  a  lapidly-dowing  river 
exerts  a  powerful  disintegrating  force. 

*^  The  wearing  and  transporting  powers  of  rivers  depend  upon  the  vol* 
mne  of  water,  the  quantitj  and  size  of  the  solid  matter  suspended,  and  the 
velocity  with  which  it  moves.  A  river  generally  runs  with  greatest  nud- 
ity in  the  higher  parts  of  its  course,  where  indeed  it  often  consists  of  a  suc- 
cession of  torrents  and  cataracts  for  many  miles,  but  it  has  not  yet  acquired 
its  full  destructive  force,  because  the  mass  of  water  is  stOl  comparatively 
small,  nor  has  it  yet  become  loaded  with  solid  matter.  In  the  lower  part 
of  its  course,  long  before  it  joins  the  sea,  it  has  usually  reached  a  levd 
country,  and  there  its  velocity  becomes  greatly  retarded.  The  loss  of 
destructive  power,  by  diminished  velocity  in  the  level  country,  is  some- 
times compensated,  in  a  connderable  degree,  by  the  eflectB  produced  by 
the  weight  of  the  great  volume  of  water  impinging  upon  certain  parts. 

'<  The  tortuous  courses  of  rivers  when  they  are  cut  through  solid  rock, 
as  in  the  case  of  the  Moselle,  whose  banks  are  sometimes  600  feet  high, 
are  among  the  strongest  prooft  of  the  destructive  power  of  running  water ; 
for  no  sudden  deluge,  however  powerful,  could  have  scooped  out  such  a 
trough ;  and  that  a  cleft  of  such  a  nature  should  be  occasioned  by  any  dis- 
ruption of  the  earth's  crust,  is  not  less  improbable.  More  sudden,  and 
therefore  more  striking,  instances  of  the  waste  of  the  land  occur  where  a 
river  flows  through  a  lake,  and  by  its  wasting  action  causes  a  breaking 
down  of  the  barrier. 

"  The  distance  to  which  the  detached  fragments  are  carried  depends 
upon  the  volume  of  water,  and  the  nature  of  the  ground  over  which  it 
flows.  The  torrents  from  the  south-western  Alps,  rushing  over  a  steep 
uninterrupted  slope,  transport  large  blocks  to  the  sea ;  but  a  river  that 
runs  through  a  long  stretch  of  level  country  deposita  the  grosser  matter  m 
the  upper  part  of  its  course,  and  carries  to  its  month  only  that  wluch  is 
more  easily  held  in  suspension.  The  larger  stones,  after  bdng  detached 
fh>m  their  parent  rock,  have  therefore  to  undergo  an  intermediate  process 
of  abrasion,  by  being  rubbed  against  each  other  in  the  bed  of  the  stream 
before  their  particles  are  finally  committed  to  the  deep.  If  a  river  pass 
liirough  a  lake  in  its  course,  the  solid  matter  wiU  be  deposited  in  that 
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ascertain  how  many  feet  each  proprietor  owned  on  this 
line;   divide  the  newly  formed  river  line  into  equal 


trough  until  it  has  filled  it  up ;  and  if  the  lake  be  very  large,  even  the 
lighter  particles  will  have  time  to  fall,  and  the  water  will  flow  out  clear 
from  the  other  extremity.  Such  processes  are  now  going  on,  by  the  gra- 
dual filling  up  of  the  Lake  of  Geneva  by  the  Rhone,  of  the  Lake  of  Con- 
stance by  the  Rhine,  of  the  Lake  of  Wallerstadt  by  the  Linth,  and  of  many 
other  lakes  which  have  rivers  flowing  through  them.  In  other  cases,  the 
bed  of  the  river  itself  is  gradually  being  raised  by  the  deposition  of  this 
alluviam,  and  the  river  is  oflen  turned  out  of  its  course.  This  process  has 
gone  on  at  such  a  rate  in  Lombardy,  that  the  inhabitants  are  obliged  to 
make  artificial  banks  to  confine  the  river  Fo  within  its  proper  Umits. 

**  In  a  mountainous  country,  where  the  land  rises  rapidly  from  the  shore, 
the  rivers  descending  over  a  steep  bed  sweep  all  the  contents  into  the  sea. 
If  the  neighbouring  sea  be  deep,  and  the  tides  be  strong,  an  sestuary  or 
inlet  is  formed  at  the  mouth  of  the  river — that  is,  the  sea  ibnns  a  deep 
indentation  into  the  land,  of  a  triangular  shape.  Jf^  on  the  other  hand,  a 
low  shelving  shore,  and  the  absence  of  strong  tidal  currents,  favor  the  gra- 
dual and  tranquil  deposit  of  the  solid  matter  brought  down  by  the  river,  an 
extensive  level  of  alluvial  land  is  formed.  In  this  case  the  main  river,  at 
a  distant  point  inland,  oflen  divides  itself  into  two  streams,  which,  gradu- 
ally diverging  until  they  reach  the  sea,  inclose  a  triangular  space  of  land 
having  the  form  of  the  fourth  letter  of  the  Greek  alphabet,  A,  and  hence 
called  a  delta.  The  mass  of  water  does  not,  however,  long  continue 
divided  into  two  streams  only,  the  process  of  separation  is  repeated  several 
times,  and  thus  the  delta  is  traversed  by  several  channels,  and  the  great 
river  empties  itself  into  the  sea  by  many  mouths.  Such  a  delta  is  formed 
at  the  mouths  of  the  Nile,  Ganges,  Rhine,  Rhone,  Po,  Danube,  Wolga, 
Indus,  Orinoco,  and  many  other  rivers.  Great  as  is  the  amount  of  new 
land  thus  formed,  it  is  but  insignificant  in  comparison  with  the  quantity  of 
solid  matter  carried  down  by  rivers  and  deposited  in  the  depths  of  the  sea. 
The  quantity  of  mud  and  sand  poured  by  the  Ganges  into  the  Bay  of  Ben- 
gal is  so  great,  in  the  flood  season,  that  the  sea  recovers  its  transparency 
only  at  the  distance  of  sixty  miles  from  the  coast.  Mr.  Lyell  shows  that 
supposing  the  water  to  contain  one  hundredth  part  of  solid  matter,  a  mass 
equal  in  bulk  to  the  greatest  of  the  Pyramids  of  Egypt,  is  brought  down 
by  the  Ganges  every  day.  If  a  current  runs  across  the  mouth  of  such  a 
river,  it  gives  rise  to  the  formation  of  a  sand-bank,  and  greatly  accelerates 
the  accumulation  of  the  delta. 

'*  Such,  then,  are  the  numerous  modes  in  which  alluvium  is  formed,  and 
fitted  to  become  the  basb  of  a  rich  vegetable  soil,  by  converting  into  dry 
land  tracts  which  were  before  covered  with  water. 

6* 
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partS;  and  appropriate  to  each  proprietor  as  many  of 
these  parts  as  he  owned  feet  on  the  old  line ;  and  tiien 
draw  lines  from  the  points  at  which  the  proprietors 


"  Besidefs  this  erosive  action  of  rivers,  there  is  an  enormoos  power  doe 
to  the  sea  itself.  An  extensive  waste  of  the  land  is  in  constant  progress 
along  every  line  of  coast  which  presents  an  abrupt  &ce  to  the  sea.  The 
amount  and  rapidity  of  that  waste  depend  upon  a  variety  of  circumstances ; 
the  nature  of  the  rocks  of  which  the  cliffs  ar^  composed,  according  as  they 
are  capable  of  long  resistance,  or  are  easily  acted  upon  by  the  weather 
and  the  sea ;  the  force  of  the  tides  and  currents ;  the  greater  or  less  fre- 
quency of  storms ; — all  these  accelerate  or  retard  the  destructive  force  of 
the  ocean.  In  this  case  also,  as  well  as  in  tiie  action  of  running  water  on 
the  land,  the  force  is  greatly  augmented  when  the  water  is  chaxged  with 
solid  matter.  The  violent  sui*ge  of  a  tempest  dashing  against  a  cliff,  de- 
taches large  blocks,  and  sweeps  them  away ;  but  the  next  returning  wave 
hurls  them  back  again  against  the  cliff,  and  thus  a  powerful  artillery  is 
supplied  by  the  land  for  its  own  destruction.  The  east  and  south  coasts 
of  Great  Britain^  the  Shetland  and  Orkney  Islands,  the  shores  of  Den- 
mark, and  many  other  searcoasts  of  Europe,  show  evident  signs  of  the  power 
of  the  sea  to  encroach  upon  and  wadi  away  the  cliffs;  thereby  adding  to 
the  quantity  of  alluvium  brought  down  by  the  rivers. 

"  The  instances  of  this  destructive  power  are  numerous,  and  are  made 
evident  by  the  circumstance  that  buildings  which  once  stood  fiir  inland  are 
now  close  to  the  cliffs,  the  sea  having  gradually  washed  away  the  interven- 
ing rock.  At  Sherringham  on  the  Norfolk  coast,  at  Beculver  in  Kent, 
and  at  many  other  places,  this  is  observable.  Geologists  are  of  opinion 
that  England  once  formed  a  part  of  France ;  the  cliffs  on  the  opposite  side 
of  the  Channel  are  identical  at  the  Straits  of  Dover;  and  between  Fol- 
kestone and  Boulogne  a  submarine  chain  of  hills  is  in  some  places  only 
fourteen  feet  below  the  sui&ce  at  low  water.  From  the  German  Ocean 
to  the  Straits  the  water  becomes  gradually  more  shallow,  diminishing  in  a 
distance  of  200  leagues  from  120  to  18  fathoms ;  and  in  the  same  manner 
from  the  Straits  to  the  mouth  of  the  English  Channel  there  is  a  gradual 
increase  of  the  deptii  of  the  water,  so  that  at  the  Strait  there  is  a  ridge 
with  a  &11  to  the  west  and  to  the  east  In  the  wearing  (ji  the  sides,  and 
consequent  widening  of  the  Straits,  which  is  now  going  on,  we  see  only  an 
advanced  stage  of  a  work  of  destruction  which  has  been  many  thousand 
years  in  operation.  That  Sicily  was  at  one  time  united  to  Italy,  Ceylon 
to  Hindostan,  and  the  West  India  Islands  to  the  continent  of  America,  are 
in  like  manner  deemed  very  probable  hypotheses,  the  destructive  power 
having  in  each  case  been  the  same,  vie.  the  sea."  Nat  Cydopsedia,  YoL  L 
tit  Alluvium,  p.  510-518. 
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respectiyely  bounded  on  the  old,  to  the  points  thus 
determined  as  the  points  of  division  on  the  ne^dy 
fonned  shore.  This  rule  is  to  be  modified,  under  paiv 
ticular  circumstances ;  for  instance,  if  the  ancient  mar- 
gin has  deep  indentations,  or  sharp  projections,  the 
general  available  line  on  the  river  ought  to  be  taken, 
and  not  the  actual  length  of  the  margin,  as  thus  elonga- 
ted by  the  indentations  or  projections.' 

§  56.  Analogous  to  the  decision  in  the  case  cited  in 
the  preceding  section,  is  the  rule  as  to  the  apportion- 
ment of  flats^onndy  in  Massachusetts  and  Maine.  In 
Emerson  v.  Taylor,  in  the  latter  State,^  the  question 
was  in  respect  to  the  side  lines  of  water-lots,  from  the 
upland  to  low-water  mark,  under  the  colonial  ordinance 
of  1641.  The  language  of  the  ordinance  referred  to, 
is,  that  ^  in  aU  creeks,  coves,  and  other  places  about 
and  upon  salt-water,  where  the  sea  ebbs  and  flows,  the 
proprietor  of  the  land  adjoining  shall  have  propriety  to 
low-water  mark,  where  tiie  sea  doth  not  ebb,  above  a 
hundred  rods,  and  not  more,  wheresoever  it  ebbs  and 
flows."  The  expression  *  to  low-water  mark,"  seemed 
to  the  Court  to  imply  to  the  low-water  mark  in  the 
nearest  direction,  and  without  any  regard  to  the  course 
of  the  side  lines  of  the  upland  to  which  the  flats  are 
adjoining  and  appurtenant^    Such  a  construction  ap- 


^  Deerfield  v.  Aims,  17  Pick.  Mass.  B.  41.  The  Court  in  this  cace, 
adopted  llie  rnle  found  in  a  woik  of  the  Civil  Law^  entitled,  a  CoUectioQ  of 
New  Decinonfl,  hj  Denisart,  pa1>Iished  in  France  in  1783,  and  is  found 
trader  ^  tide-  AtUrisiemenL  See  Kennebec  Ferry  Company  v.  Brad- 
street,  n  Shep.  (Me.)  B..874. 
'   9  Emerson  v.  Taylor,  9  GreenL  (Me.)  B.  44. 

3  And  the  Court  appear  to  have  adopted  this  construction  in  Bust  v. 
Boston  MiU  Corpontion,  6  Pick.  (Mass.)  B  158 ;  and  Knight  v.  Wilder, 
2  Cmii,  (Ma«.)  B  199 ;  Spaifaawk  o.  BuUard,  1  Met.  (Mass.)  B  95, 106. 
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peared  to  the  Court  more  consistent  than  any  other 
with  the  respective  rights  of  contiguous  owners  of  up- 
land ;  and  in  some  cases^  the  Court  considered,  where 
the  upland  adjoins  a  cove,  and  the  contiguous  lots  are 
so  laid  out  or  bounded,  as  that  their  side  lines  strike 
the  cove,  (as  some  of  them  necessarily  must,)  obliquely, 
the  above  rule  must  be  applied  as  the  general  rule  of 
construction ;  otherwise,  the  extension  of  the  side  lines 
and  one  of  the  upland  lots  in  a  straight  direction, 
might,  in  some  cases,  deprive  an  adjoining  lot  of  all 
benefit  of  the  flats ;  and  according  to  the  plan  on  the 
following  page,  marked  A,  it  would  cut  off  from  lot 
No.  6,  most  of  the  benefit  of  the  flats  adjoining  it. 

The  Court,  in  giving  their  opinion,  say: — ^  After  a 
careful  examination  of  the  subject,  we  perceive  but  one 
construction,  or  application  of  the  principle  of  the  or- 
dinance which  will  do  justice  to  all  concerned.  The 
mode  of  applying  the  principle  is  this.  Draw  a  base 
line  from  the  two  comers  of  each  lot,  where  they  strike 
the  shore ;  and  from  those  two  comers,  extend  parallel 
lines  to  low-water  mark,  at  right  angles  with  the  base 
line.  If  the  line  of  the  shore  be  straight,  as  in  the  case 
before  us,  there  will  be  no  interference  in  running  the 
parallel  lines.  If  the  flats  lie  in  a  cove,  of  a  regular  or 
irregular  curvature,  there  will  be  an  interference  in  run- 
ning such  lines,  and  the  loss  occasioned  by  it  must  be 
equally  borne,  or  gain  enjoyed  equally  by  the  contiguous 
owners,  as  appears  by  the  following  plan,  marked  B. 
By  the  foregoing  plan  it  will  be  noticed,  that  the 
parallel  lines,  running  at  right  angles  with  the  base 
lines  are  merely  dotted ;  while  the  base  lines  and  the 
trae  division  lines  between  the  flats,  belonging  to  the 
respective  upland  lots,  are  distinctly  drawn.  It  will 
also  be  seen  that  each  of  the  lots  1,  2,  5,  6,  have  their 
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appurtenant  flats  converging  from  the  upland  to  low- 
water  mark^  in  consequence  of  the  recess  and  curva- 
tore  of  its  margin ;  while  the  lots  3  and  4  have  their 
appurtenant  flats  wider  at  low-water  mark  than  where 
they  join  the  upland^  in  consequence  of  the  projection 
of  each  lot  into  the  stream.    On  the  same  principle^ 
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where  there  is  an  extended  proiection  of  upland  of  any 
form,  or  s^  island,  belonging  to  different  owners,  each 
one's  lot  being  bounded  on  the  sea,  or  the  tide  water 
in  which  the  island  is  situated,  the  surplus  width  of 
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the  flats  at  low-water  mark,  arising  from  the  form  of 
the  upland^  must  be  divided  among  the  contiguous 
owners  of  such  upland^  and  the  mode  of  division  and 
the  result  are  to  be  ascertained  by  drawing  base  and 
parallel  lines  in  the  manner  before  mentioned.,  and  then 
making  an  equal  division  of  the  surplus.  By  this 
process^  justice  will  be  done,  and  all  interference  -  of 
lines  and  titles  prevented.  We  are  not  aware  of  any 
cases,  where,  in  apportioning  appurtenant  flats  among 
contiguous  owners  of  upland,  the  foregoing  principles 
and  mode  of  proceeding  would  not  be  properly  appli- 
cable as  the  rule  of  decision.  Still  we  do  not  under- 
take to  afi&rm  that  there  may  not  be  some  peculiarity 
in  the  form  of  the  upland  to  which  flats  are  appurte- 
nant, and  some  peculiarity  of  manner  in  which  the 
upland  may  be  divided  among  contiguous  owners,  the 
eflfect  of  which  we  have  not  anticipated,  which  would 
vary  the  principle.  Should  any  such  cases  hereafter 
present  themselves,  requiring  the  application  of  a  dif- 
ferent principle,  such  new  principle  must  of  course  be 
applied." 

§  56  a.  In  Newton  v.  Eddy,  in  Vermont,^  it  appeared 
that  the  comer  named  in  certain  deeds  was  a  tree  on 
the  west  bank  of  the  stream,  and  the  point  in  the 
centre  of  the  stream  nearest  to  the  tree,  at  the  date 
of  the  deeds,  was  easterly  from  the  tree,  and  in  the 
continuation  of  the  line  between  the  proprietors  ex- 
tending from  the  west  to  the  tree  —  the  stream  then 
running  by  the  tree  from  the  south  northerly  j  but  by 


1  Newton  o.  Eddy,  23  Yt  R.  S19.   Plan  of  the  premises.    From  aioc^ 
original  bank  of  Otter  Creek,   bj  Butternut  tree.    From  a  to  (,  old  fence. 

[For  plan,  see  next  page.] 
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the  changes  in  the  conrse  of  the  Btream  alkwion  naa 
formed  upon  its  west  bank,  and  the  direction  of  the 
stream  was  changed,  so  that  it  flowed  by  the  tree 
from  the  east  towards  the  west,  and  the  point  in  the 
centre  of  the  stream  nearest  to  the  tree  became  north 
of  the  tree^  so  that  a  line  extending  from  the  tree  to 
that  point  was  nearly  at  right  angles  with  t^e  line 
extending  from  the  west  to  the  tree ;  and  it  was  held, 
that  the  location  of  the  true  comer  was  thos  changed 
to  the  point  in  the  centre  north  of  the  tree,  and  tiiat 
all  tiie  allnvion,  formed  upon  the  west  bank  of  the 
stream  above  that  point,  belonged  to  the  party  who 
owned  the  land  above  the  tree ;  Redfield,  J.,  dissenting. 


§  67.  If  the  course  of  a  river  is  suddenly  changed,  the 
relicted  soil  remains  according  to  the  former  bounds. 
A  watercourse,  therefore,  running  between  the  lands 
of  A  and  B,  which  leaves  its  Course,  and  suddenly  and 
sensibly  makes  its  channel  entirely  on  the  land  of  A, 
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wholly  belongs  to  A.^  Where  a  deed  callfl  for  a  line 
along  the  bank  of  a  river^  and,  after  the  date  of  the 
deed,  the  bank  of  the  river  is  changed  by  excessive 
floods  producing  violent  and  visible  alterations,  the 
boundary  will  not  shift  with  the  change  of  the  river, 
but  will  be  where  the  bank  was  at  the  time  of  the 
date  of  the  deed.^  But  if  a  river,  by  deffrees,  says 
Blackstone,  gains  upon  the  land  of  a  person  on  one 
side,  and  thereby  leaves  the  other  dry,  the  owner  who 
loses  his  ground  thus  imperceptibly  has  no  remedy.' 
A  river  ran  between  two  lordships,  and  the  soil  of  one 
side,  together  with  the  river,  entirely  belonged  to  one 
of  the  lordships ;  and  the  river,  by  very  slow  degrees, 
did  encroach  upon  the  soil  of  the  opposite  lordship ; 
but  so  very  deliberately,  that  it  was  impossible  to 
perceive  an  immediate  alteration;  therefore,  by  this 
imperceptible  increase,  the  land  relicted  became  the 
propertjr  of  the  first  lord.  But  if  the  river,  by  a  sud- 
den and  unusual  flood,  had  gained  hastily  a  great 
parcel  of  the  other  lord's  ground,  he  should  still  be 
entitled  to  the  same.^ 


^  Harg.  Timcts,  Be  Jure  Marit^  Sec. 

*  Lynch  v.  Allen,  4  Dey.  k  Bat  (N.  C.)  B.  62.  But  the  Court  in  this 
case  took  occasion  to  say  ibat  if  the  alteration  had  been  by  small  and 
almost  imperceptible  gradations,  it  might  have  been  otherwise. 

9  2  Bla.  Com.  262.  And  see  Brown  v.  Kennedy,  5  H.  &  Johns.  (Md.) 
R.  195 ;  Lynch  v.  Allen,  ub,  sup, 

4  22  Lib.  AssL  pi.  9S.  The  changing  of  the  bed  of  the  river  Connecti- 
cut, in  the  town  of  Weathersfield,  has  been  the  occasion  of  much  litigation 
in  that  town,  respecting  the  title  to  the  soiL  Mr.  Butler,  who  owned  a 
tract  upon  which  the  river  was  encroaching,  found,  after  a  while,  some  of 
bis  land  appearing  on  the  opposite  side  of  the  river,  and  accordingly  laid 
claim  to  it  This  claim  was  disputed,  as  he  never  owned  land  on  that  side 
of  the  river.  It  was  a  long  while  before  this  case  was  decided.  There 
appeared  some  difficulty  in  making  the  jury  who  sat  on  the  case  to  under- 
stand the  meriti  of  the  question.   Mr.  LigersoU,  a  member  of  the  IngerioU 
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§  58.  When  we  treat  of  Bach  watercourses  as  are 
public  highways^  it  will  appear  that  a  riyer  of  this 
descriptioD^  by  constituting  to  itself  a  new  channeli 
may  convert  a  private  field  into  public  property ;  that 
is^  the  new  channel  becomes  public  for  use  and  accom- 
modation^  and  cannot  be  impeded  or  obstructed.  So 
on  the  other  hand;  a  river,  by  changing  its  course, 
may  cause  the  channel,  which  was  before  subject  to 
the  right  of  the  public,  to  vest  entirely  and  exclu- 
sively in  the  owners  of  the  banks.  The  law  of  Eng- 
land, in  relation  to  this  subject,  also  appears  to  have 
been  copied  from  the  Koman  law. 

§  59.  If  a  navigable  lake  recede  gradually  and  in- 
sensibly, the  derelict  land  belongs  to  the  adjacent 
riparian  proprietors.  In  a  case  in  North  Carolina,  the 
defendant  claimed  title  to  the  land  which  was  the 
subject  of  the  suit  under  a  patent,  in  which  the  boun- 
daries were  described  as  follows:  ^* Beginning  at  a 
poplar  on  the  south  side  of  MattamusJceet  Lake ;  thence 
running  west  with  the  lake,  to  a  corner ;  thence  differ- 
ent courses  and  distances  to  a  comer  on  the  lake  again ; 
and  thence  vrith  the  lake  to  the  beginning."  The  les- 
sor of  the  plaintiff  had  obtained  a  grant  of  late  date, 
covering  lands,  as  he  alleged,  between  defendant's 
lines  and  the  lake,  which  had  become  dry  by  the  reces- 
sion of  the  lake  since  the  patent  to  the  defendant  was 
issued,  as  stated  by  the  plaintiff.    Both  sides  gave 


family  of  New  Haven,  was  tlie  counsel  employed  by  Mr.  Butler.  He 
illustiated  the  case  by  supposing  that  Mr.  B.  had  built  a  castle  on  the  land 
in  question.  Although  the  ground  on  which  it  stood  might  be  overflowed, 
it  was  still  his  castle,  and  the  ground  also  was  his  on  which  it  stood,  and 
he  had  a  right  to  his  property  wherever  he  could  find  it.  The  case  was 
finally  determined  in  accordance  with  these  views.  [From  Hayward's 
New  England  Gazetteer.] 
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evidence  of  what  had  been  actually  run  for  the  lines  of 
the  defendant's  land ;  and  it  was  proved  that  the  lake 
was  a  navigable  water.  By  Hall,  J.,  in  delivering 
the  opinion  of  the  Court, — **If  the  recession  of  the 
lake  was  sudden  and  sensible,  the  land  which  it  had 
covered,  and  which,  by  its '  dereliction,  became  dry, 
would  not,  and  ought  not,  to  be  included  in  the  de- 
fendant's grant  But,  if  the  water  receded  gradually 
and  insensibly,  the  lake  ought  to  be  considered  one 
of  the  defendant's  boundaries.  It  is,  therefore,  neces- 
sary that  the  fact  be  found,  whether  the  waters  of  the 
lake  receded  imperceptibly  or  not  from  the  land  in 
dispute ;  because,  on  that  question,  the  rights  of  the 
parties  depend.**^ 

« 

4.  Avulsion. 

§  60.  Avulsion  is  where,  by  the  immediate  and  mani- 
fest power  of  the  stream,  the  soil  is  taken  suddenly 
from  one  man's  estate,  and  carried  to  another;  and 
hereby  a  property  is  onltf  constituted  hi/  acgmescence ; 
for  it  belongs  to  the  first  owner,  unless  it  shall  con- 
tinue on  the  other's  land  for  so  long  a  time  that  it 
cements  and  coalesces  with  the  soil.^  So  the  Civil 
Law  says, — ^If  the  impetuosity  of  a  river  should 
sever  a  part  of  your  estate,  and  adjoin  it  to  that  of 
your  neighbor,  it  is  certain  that  such  part  would  still 
continue  yours,"  ^ 


1  Many  v.  Sermon,  1  Hawks,  (N.  C.)  R  56. 

9  Bract  221 ;  2  Bla.  Com.  262;  Hai^g.  Tracts,  De  Jure  Maris^  &c. 

3  Coop.  Just.  lib.  2,  tit  1. 
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CHAPTER  m. 

OF    THB   BIQHT    OF   FI8HBRT   AS   INGIDEKT   TO   THB  BIQHT   OF 

PBOPEBTY  IN  A  WATEBCOUBSE. 

1.  Excliuiyft  Rigbt  of  wishing  in  the  lUpariaii  Proprietoii. 

2.  Of  a  Several  Fishery. 
a.  Ofa  Free  Fishery. 

4.  Of  Common  of  Fbhery. 

5.  Bight  of  Fishery,  as  derived  from  Special  Grants. 

6.  User  of  Private  Fuheries. 

7.  Obstruction  of  the  Passage  of  FisL 

!•  Exclusive  Right  of  IHahing  in  the  Riparian  Proprietary. 

§  61.  It  will  be  seen,  by  reference  to  the  first  chap- 
ter, that  where  a  person  owns  the  whole  of  the  soil 
over  which  a  watercourse  runs,  in  its  natural  course, 
he  alone  is  entitled  to  the  use  and  profits  of  the  water ; 
and  that  where  a  person  owns  only  the  land  upon  one 
side  of  a  watercourse,  his  interest  in  the  soil,  and  his 
right  to  the  water,  extends  to  the  middle  of  the  stream. 
Concomitant  with  this  interest  in  the  soil  of  the  beds 
of  watercourses,  is  an  exclusive  right  of  fishery ;  so 
that  the  riparian  proprietor,  and  he  alone,  is  authorized 
to  take  fish  from  any  part  of  the  stream  included 
within  his  territorial  limits.^ 


1  2  Bla.  Com.  89.  Harg.  Tracts,  De  Jure  Maris,  &c.  fiale,  in  the 
latter  work,  cites  Baker  v.  Hercy,  temp.  Ed.  I;  Owen  v.  Dnnch,  2  Jac. 
B.  K. ;  S  Eenfs  Com.  (last  ed.)  411.  And  see  the  opinion  of  the  Court 
in  Gould  v.  James,  5  Cowen's  R  369 ;  Hart  v.  Hill,  1  Whart  (Penn.)  B. 
124 ;  People  v.  Piatt,  17  Johns.  (N.  Y.)  B.  195 ;  Hooker  v.  Cii^mnings,  20 
Johns.  (N.  Y.)  B.  90. 
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§  62.  The  opinion  which  has  formerly  pervaded  the 
minds  of  many  people,  that,  in  this  country^  the  public 
may  fish  anywhere,  is  refuted  by  a  case  in  the  United 
States  Circuit  Court  in  Rhode  Island,  at  the  November 
term,  1828.  The  action  was  trespass,  for  entering  the 
plaintiff's  close,  partly  covered  with  water,  and  taking 
fish  from  his  mill-pond.  The  principal  question  was, 
whether  the  plaintiff  had  any  property  in  the  fish. 
The  title  of  the  plaintiff  was  under  a  lease  of  five 
hundred  years,  of  a  certain  factory  lot,  and  dam  lot, 
^  together  with  all  the  land  which  may  be  flowed  by 
raising  a  dam  seven  feet  high  from  the  bed  or  bottom 
of  the  river."  The  Court  said,  that  the  lease  having 
conveyed  all  the  land  under  the  pond,  it  passed  the 
water  and  the  fish  therein  to  the  plainti£^  as  incidents 
to  the  principal  grant.^ 

§  63.  In  a .  case  in  Massachusetts,  the  defendant 
undertook  to  give  evidence  of  a  custom  for  all  the 
inhabitants  in  the  vicinity  to  take  fish  in  the  plaintiff's 
miU-pond ;  and  that  the  pond  was  merely  an  enlarge- 
ment of  a  natural  stream.  But  the  Court  asserted, 
that  there  was  no  such  general  right  as  was  suggested ; 
and  as  to  the  custom,  it  might  be  sufficient  to  say, 
that,  if  it  were  legal  and  could  be  proved  to  exist,  it 
would  not  be  a  defence  under  the  general  issue.  But 
the  custom  proposed  to  be  proved,  was  not  one  that 
could  be  sustained  in  law,  even  if  specially  pleaded ; 
for  a  custom  to  take  any  thing  from  another's  land,  or 
for  profit  a  prendre^  is  not  a  lawful  custom ;  and  if 
such  a  right  be  avsdlable  at  all,  it  must  be  set  up  by 


1  Smith  V.  MiUer,  5  Maaon,  (Cir.  Co.)  B.  191. 

6* 
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prescription,  as  belonging  to  some  estate,  and  should 
be  pleaded  vnth  a  que  estate} 

§  64.  The  Supreme  Court  of  Massachusetts,  upon 
another  occasion,  observed,  —  ^One  of  the  earliest, 
and,  it  seems,  the  most  frequently  occurring  subjects 
of  legislation,  has  been  that  of  the  fisheries  in  the 
numerous  streams  which  communicate  with  the  ocean 
in  this  CommonwealtL  Though  a  source  of  support 
and  profit  to  multitudes  of  people,  it  was  found  also  to 
be  a  fruitful  source  of  disorder  and  contention,  grow- 
ing out  of  the  conflicting  rights  of  individuals,  as  well 
as  of  towns,  which,  by  being  owners  of  land,  become 
owners  of  the  banks  of  rivers  which  afforded  conveni- 
ence for  fishing.  The  regulations  which  have  been 
deemed,  from  time  to  time,  expedient,  qualify  and 
explain  private  right  upon  this  subject ;  but  beyond 
these  regulations  the  r^ht  of  property  according  to  the 
principles  of  the  Common  Law^  is  left  unaffectedP  * 

%  66.  The  rule,  that  the  right  of  fishery,  within  his 
territorial  limits,  belongs  exclusively  to  the  riparian 
owner,  extends  alike  to  great  and  to  small  streams. 
Thus,  the  owners  of  farms  adjoining  Connecticut  river, 
above  the  flowing  of  the  tide,  have  the  exclusive  right 
of  fishery,  opposite  their  farms,  to  the  middle  of  the 
river ;  though  the  public  have  an  easement  in  the  river, 


1  Waters  v.  Lilly,  4  Pick.  B.  145.  It  was  thus  decided,  the  Court  aud, 
in  Gatewood*8  case,  6  R.  60  ;  and  Coke  says,  **  Note  reader  the  law  in  this 
general  case  well  resolved,  and  no  book  in  the  law  is  adjudged  against  it" 
And  in  the  case  of  Grimstead  v.  Marlow,  (4  T.  R  718,)  Lord  Eenjon 
says, — "  The  law  has  been  so  settled  ever  since  the  time  of  Gatewood's 

Commonwealth  9.  Ck^aD)  5  F&ek.  B»  199. 
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as  a  highway,  for  passing  and  repassing  with  every 
kind  of  wateivcraft.^ 

§  66.  Under  the  local  law  of  Massachusetts,  by 
which  towns  may  appropriate  the  fish,  in  tide  waters, 
if  not  appropriated  by  the  legislature,  no  man,  says 
Passons,  C.  J.,  can  JawfuUy  go  on  the  9oU  of  another^ 
without  his  leave ;  and  if  no  such  appropriation  has 
been  made,  any  citizen  may  take  the  fish,  ^  so  that  he 
does  not  trespass  on  the  land  of  other s^^  In  a  very  early 
case  in  ihe  same  State,  the  defendant  claimed  the  right 
of  going  over  the  plainti£f's  land  to  the  river  Merrir 
mack,  but  he  relied  solely  on  prescription.^  In  South 
Carolina,  where  a  person  living  on  an  island  had  a 
navigable  watercourse  from  his  own  door  to  the  high- 
way, of  no  greater  distance  than  to  pass  through  his 
neighbor's  field,  the  Court  held,  that  it  was  not  such 
necessity  as  gave  him  a  right  of  way  over  the  field.^ 
In  Cortelyou  v.  Van  Brundt,  in  New  York,^  it  was  held 
that  the  common  right  of  fishing  even  in  tide  waters, 
gives  no  power  over  the  adjoining  land.  And,  though 
both  commerce  and  fishing,  and  bathing  in  the  sea,  are 
matters  favored  by  the  Common  Law,  by  reason  of 
public  and  national  benefits  to  be  derived  from  them, 
they  do  not,  because  the  waters  of  the  sea  are  open  to 
all  persons  for  all  lawful  purposes,  afford  a  universal 
right  of  access  to  them  over  land  which  is  private  pro- 
perty.* 


1  Adams  v.  Pease,  2  Conn.  R.  481. 

•  Codidge  «.  Williams,  4  Mass.  R.  440. 

3  VHiite  «.  Wbittier,  2  Dane's  Abr.  702. 

4  Lswton  V.  Rivers,  2  MoCord  (S.  C)  R.  445,  dted  in  2  Rice,  Dig.  856. 
ft  Cortoljoo  o.  Van  Brandt,  2  Johns.  (N.  Y.)  R  957. 

•  See  BlondeU  «.  CattenOl,  5  B.  It  Aid.  R.  268. 
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§  67.  The  riparian  proprietor  has  the  sole  rights 
unless  he  has  granted  it^  to  fish  with  nets  or  seines  in 
connection  with  his  own  land.^  It  was  expressly  held, 
also,  in  Lay  v.  King,  in  the  Supreme  Oourt  of  Errors 
of  Connecticut  that  an  adjoining  proprietor  on  the 
river  Connecticut,  near  its  mouth,  had  an  exclusive 
right  to  draw  a  seine  on  his  own  land ;  though  the 
right  of  fishery  in  that  part  of  the  river  was  free  and 
common  to  all  the  .citizens  of  the  State.  This  exclu- 
sive right  is  considered  to  give  all  the  owners  of  land 
on  the  margin  of  the  river  Sqliuylkill  such  great 
advantages,  that  it  has  been  hardly  worth  while  for 
any  other  persons  to  attempt  tp  fish  with  seines.  The 
right  of  property  in  front  of  the  river  is  therefore 
valuable,  and  is  called  a  fishery,  and  one  which,  in 
some  places  is  rented  for  a  considerable  sum  annually.' 
Where  certain  persons  had  landed,  with  their  nets,  on 
the  bank  of  a  navigable  river,  and  had,  at  various 
times,  dressed  and  improved  the  landing  place,  it  was 
held,  that  it  was  properly  left  to  the  jury  to  presume 
a  grant  of  the  right  of  landing  for  that  purpose,  by 
the  owner  of  the  shore.  In  this  case,  it  was  remarked 
by  BuBBOUGH,  J.,  that  every  act  done  by  the  plainti£b 
for  forty-six  years,  on  the  loetis  in  quOy  would  have  been 
a  trespass,  if  they  had  not  a  right  of  landing  with 
their  nets  there ;  but  from  1774,  to  the  present  time, 
all  these  acts  had  been  done  openly;  and  the  only 
question  was,  whether  there  were  any  facts  from  which 


1  Hart  V.  Hill,  1  Whart  (Penn.)  R.  188 ;  Coolidge  v.  Vniliams,  4  Umb. 
B.  140 ;  Brink  v.  Richtmyer,  14  Johns,  (N.  Y.)  B.  256. 

>  Lay  V.  King,  5  Day,  (Conn.)  R.  72. 

3  Per  Tilghman,  C.  J.,  in  delirering  the  opinion  of  the  Court  in  Sfanmk 
p.  Schuylkill  Nav.  Co.  14  8.  fc  Bawle  (Penn.)  B  71. 
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a  jtidge  could  leave  it  to  a  jury  to  presume  a  grant  of 
the  right  jn  question ;  and,  undoubtedly,  the  circum* 
stances  were  such  as  could  scarcely  have  occurred 
without  the  knowledge  of  the  owner.^  The  right  of 
landing  with,  and  drawing  seines  upon  another's  land, 
is  undoubtedly  an  easemenl^  and,  therefore,  as  in  the 
case  just  above  referred  to,  may  be  acquired  by  pre- 
scription, like  a  right  of  way. 

§  68.  This  right  of  fishery,  growing  out  of  an  own- 
ership of  the  soil,  is  subject  to  dower ;  that  is,  a  woman 
may  be  endowed  of  one  third  part  of  the  profits.'  It 
would  seem,  however,  that  dower  cannot  properly  be 
claimed  in  a  fishery,  unless  it  is  attached  to,  or  con- 
nected with  lands,  of  which  the  husband  was  seised ; 
and,  therefore,  in  a  fishery  disunited  with  ownership 
of  the  soil,  it  is  doubtful  whether  dower  would  arise. 

§  69.  Where  a  fishery  belongs  to  co-heirs,  they  shall 
have  the  second,  third,  or  fourth  fish,  according  to  the 
number  of  persons  entitled.^ 


1  Gray  v.  Bond,  2  Brod.  &  Bing.  R  667,  and  6  Eng.  Com.  Law  B.  868. 
At  all  the  fisheries  in  the  river  Tweed,  the  workmen  exercise  the  right  of 
walking  over  and  along  the  adjoining  shore,  while  drawing  their  nets  from 
the  river.  They  also  exercise  the  right  of  drawing  their  nets  on  the 
adjacent  banks,  called  *'a  net  green."  Bnt  this  right  is  considered  as  a 
mere  easement,  which  may  be  presumed  by  twenty  years'  enjoyment. 
28  Lond.  Law  Mag.  387 ;  and  see  8  Mees.  &  Welsh.  (£xr.)  R.  229 ;  4  Jb. 
256, 496  ;  5  lb.  288  ;  6  lb.  795.  Acts  of  Pariiament  have  from  time  to 
time  been  passed  in  England,  to  give  parties  engaged  in  the  herring  fish- 
eries a  right  to  use  the  adjoining  lands  in  certain  cases.  1  Jac.  I.  28 ;  29 
Geo.  n.  c.  28,  8.  2 ;  80  Geo.  II.  c.  80,  s.  7 ;  11  Gea  III.  e.  81,  s.  11. 

2  Hart  V.  Hill,  Whart  (Penn.)  R.  188.  A  right  of  way  must  be  by 
grant  or  prescription ;  mere  coAvenience^  gives  no  right  Seabrook  v. 
King,  1  N.  &  McCord,  (S.  C.)  R  140 ;  Lawton  v.  Rivers,  2  McCord 
<8.  C.)  R.  446. 

8  Bac  Abr.  Dower. 

^  8  Bract.  2  b.  c.  zzziv.  s.  1. 
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§  70.  In  one  case/  it  was  moved^  that  ejectment 
does  not  lie  for  a  fishery ;  on  which  point  the  Court 
doubted  ;  but  to  avoid  the  question,  the  plaintiff 
reletused  his  damages,  and  the  question  was  not  agi- 
tated. But  where  a  fishery  is  rented  with  the  soil,  it 
is  a  tenement  within  the  meaning  of  the  statute  of  9 
and  10  William  3,  ch.  xi.,  so  as  to  entitle  a  person 
renting  it^  to  a  parochial  settlement  And,  it  seems, 
a  fishery,  without  the  soil,  would  have  the  same  effect 
In  the  case  where  this  point  was  determined,  Mr.  J. 
AsHUBST  laid  it  down  as  law,  that  a  fishery  is  a  tene- 
ment ;  that  trespass  will  lie  for  an  injury  to  it ;  and 
that  it  may  be  recovered  in  ejectment^  In  this  case, 
BuLLEB,  J.,  said,  the  fact  of  letting  a  fishery  is  suffi- 
cient, and  we  must  presume  the  soil  passed  along  with 
it ;  but  he  was  by  no  means  ready  to  allow  that  if  it 
had  been  any  other  kind  of  fishery,  it  would  not  have 
given  a  settlement. 

2.  Of  a  Several  Fishery. 

§  71.  The  exclusive  right  of  fishery,  we  have  just 
considered  as  being  identified  with  the  property  in  the 


1  Cro.  Jac.  146. 

>  1  T.  R  358.  That  trespass  will  lie ;  Hart  v.  Hill,  1  Whart.  (Penn.) 
R.  124.  The  incompetency  to  bring  ejectment,  respects  the  incorporeal 
right,  because,  where  the  soil  is  in  qaestion,  any  fishery  incident  thereto 
will  pass  along  with  it.  Bat  the  difficulty  arises  when  the  privilege  is 
independent  of  the  land.  Ejectment  was  brought  for  a  lease  of  a  house 
and  lands,  and  of  a  free  fishery  in  the  Trent,  and,  amongst  other  things, 
it  was  moved  that  ejectment  lay  not  for  a  fishery ;  that  it  did  not  appear 
in  what  vill  the  piscary  was,  and  that  entire  damages  had  been  given. 
The  plaintiff  upon  this  released  his  damages  totally  and  his  action  as  to 
the  piscary,  and  then  had  judgment,  the  Court  being  doubtful  upon  the 
point  of  the  fishery.  Molineux  v.  Molineux,  Cra  Jac  146.  The  fishery 
in  that  case  was  not  one  connected  with  the  smL 
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the  soil,  has  been  usually  denominated  a  several  fishery.^ 
The 'town  of  Dorchester,  in  Massachusetts,  in  1633, 
made  a  grant  in  these  words,  —  ^  It  is  generally  agreed 
that  Israel  Stoughton  shall  build  a  water  mill,  if  he 
see  cause/'  Then  follows  a  grant  to  him  of  a  wear 
adjoining  to  his  mill;  and  no  person  is  to  cross  the 
river  with  a  net,  or  otherwise  to  the  prejudice  of  the 
said  wear ;  but  Stoughton  is  to  sell  the  alewives  at 
five  shillings  per  thousand,  and  the  other  fish  at  rear 
sonable  rates.  The  Colony  Legislature,  in  1634,  con- 
firmed the  grant  to  Stoughton  and  his  heirs.  It 
was  held  that  the  wear  thus  granted  and  confirmed 
Bjnounted  to  the  franchise*  of  a  severai  fishery  at  that 
place.* 

§  72.  But  there  seems  to  have  long  been  a  contra- 
riety of  opinion,  with  respect  to  the  point  whether  the 
ovniership  of  the  soil*  covered  with  water,  be  essential 
to  a  several  fishery.  It  would  be  attended  with  little 
use,  to  cite  all  the  various  precedents  to  which  this 
question  has  given  birth.  The  weight  of  authority  is 
much  in  favor  of  the  negative ;.  and  two  modem  wri- 
ters,' who  have  considered  the  question  with  much 
attention  and  acuteness,  have  arrived  at  the  same  con- 
clusion, and  have  expressed  decided  opinions  that  a 
right  of  several  fishery  may  exist  independent  of  the 
soil.*     This  is  the  doctrine  of  Sir  Edward  Coke,  who 


1  See  the  authorities  cited,  Ante,  §  61. 

*  Stoughton  V,  Baker,  4  Mass.  R.  622. 

'  Schnltes  on  Aquatic  Rights,  and  Woolrych  on  the  Law  of  Waters, 
Ac    The  latter  published  in  London  as  late  as  1830. 

^  And  see,  to  Uie  same  effect,  the  authorities  cited  in  Mr.  Hargraye's 
Cou  Litt  122  a.  n.  7.  Mr.  Woobych^  (p.  88,)  cites  a  case  as  early  as  46 
Ed.IIL 
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observes,  that  if  a  man  be  seised  of  a  river,  and  bj 
deed  do  grant  a  several  fishery  in  the  same,  and  maketh 
livery  of  seisin  secundum  formam  chartce,  the  soil  doth 
not  pass,  nor  the  water,  for  the  grantor  may  take  water 
there,  and  if  the  river  become  dry,  he  may  take  the 
benefit  of  the  soil ;  for  there  passed  to  the  grantee  but 
a  particular  restricted  right,  namely,  a  right  only  to 
fish^  and  the  livery  being  made  secundum  formam  charted^ 
cannot  enlarge  the  grant;  but  he  may  exclude  the 
owner  from  fishing  there,  for  he  has  departed  with  his 
interest  therein.^  For  the  same  reason,  he  says,  if  a 
man  grant  aquam  suam  the  soil  shall  not  pass,  but  the 
piscary  within  the  water  passeth  therewith.^  And 
where;  says  Mr.  Hargrave/is  the  inconsistency,  in 
granting  the  sole  right  of  fishing  with  a  reservat^n  of 
the  soil  and  its  other  profits  ?  Nor  do  we  understand, 
he  adds,  why  a  several  fishery  should  not  exist  without 
the  soil,  as  well  as  a  several  pasture.  Much  confusion, 
it  has  been  very  happily  suggested  by  Mr.  Woolrych,* 
would  be  prevented,  by  calling  the  sole  right  of  fisheiy 
growing  out  of  the  property  in  the  soil,  a  territorial 
fishery ;  and  giving  to  that  the  name  of  several  fishery 
which  is  enjoyed  exclusively  by  one  individual. 

§  73.  The  exclusive  right  of  fishing  being  incident  to 
the  ownership  of  the  soil,  it  will  be  presumed,  unless 
the  contrary  appear,  that  such  right  resides  in  the 
owner  of  the  soil ;  ^  and  hence  to  an  action  of  trespass 


1  Co.  Litt  122.  a. 

*  Ibid.  4.  b ;  and  so  held  in  Jackson  ex  dem,  v,  Halstead,  5  Cowen's  R. 
316. 

3  Hargrave's  Co.  Litt  tU  $ttpra, 

*  "WofArychjXU  supra. 

^  Anon.  LofV.  364.    The  owner  of  a  several  fishery,  in  ordinary  eases, 
and  where  the  terms  of  the  grant  are  unknown,  may  be  presumed  to  be 
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for  an  injuiy  to  a  right  of  seyeral  fishery^  it  is  a  good 
plea  that  the  soil  and  freehold  belong  to  the  defendant. 
To  this,  however,  the  plaintiff  may  reply  title  to  the 
several  fishery,  either  by  prescription  or  grant,  thereby 
rebutting  the  presumption  of  the  right  of  several  fish- 
ery being  still  vested  in  the  owner  of  the  soil.^  A  more 
modem  case  is  cited  by  Mr.  Woolrych,^  as  proving  no 
more  than  what  might  readily  be  admitted ;  namely, 
that  the  ownership  of  a  fishery  will  imply  a  property 
in  the  soil,  without  further  explanation.' 

§  74.  To  constitute  a  several  fishery,  it  is  doubtless 
requisite  that  the  party  claiming  it  should  so  far  have 
the  right  of  fishing,  inde}>endently  of  all  others,  as  that 
no  person  can  have  a  co-extensive  right  with  him  in 
the  object  claimed.  But  a  partial  independent  right 
in  another,  or  a  limited  liberty,  does  not  derogate  fi'om 


the  owner  of  the  soU.  Somenet  (Duke  of)  v.  Fogwell,  5  B.  &  Cress. 
875.  Trespass  lies  by  owner  of  several  fishery.  Hart  v.  Hill,  1  Whar. 
(Penn.)  E.  124.  Though  there  is  no  reason  why  a  person  may  not  have 
a  several  fishery  in  alieno  solo,  jeiprimdfaciey  he  is  owner  of  the  soil,  and 
that  presumption  is  conclufdve,  if  not  opposed.  F^rUieriche  v.  Muser,  2 
Chitt  B.  658. 

1  18  Hen.  YI  per  Faston,  J. 

*  Wooliych  on  the  Law  of  Waters,  &c.,  92,  95. 

3  Bex  V,  Old  Axlesford,  1  T.  R.  358.  A  declaration  reciting  that  de- 
fendant had  been  suomioned  to  answer  plaintiff  in  an  action  of  trespass, 
charged  that  defendant,  with  force  and  arms,  broke  and  entered  a  fishery 
of  plaintiff,  in  a  certain  part  of  a  river  then  flowing  and  being  over  the 
soil  of  one  F.,  and  tiien  fished  for  fish  in  the  said  fishery  of  plaintiff,  and 
the  fish  of  the  sud  fisheiy  of  plaintiff,-  there  found,  and  being  in  said 
fishery,  chased  and  disturbed :  Conclurion  contra  pacem.  Held  in  arrest 
of  judgment,  after  verdict  for  plaintiff:  that  the  declaration  was  framed 
in  trespass;  and  that  (semble)  trespass  lies  for  breaking  and  entering  the 
several  fishery  of  A.  on  the  soil  of  B. ;  but  the  words  "  sole  and  exclusive 
fishery  **  were  not  equivalent  to  **  several  ^  fishery ;  and  that  no  cause  for 
an  action  of  trespass  appeared,  ^olford  v.  Bailey,  8  Adol.  and  £11.  B. 
(N.  S.)  1000. 

7 
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the  right  of  the  general  owner.^  A  several  fishery,  says 
Mr.  Woolrych,  is,  as  its  name  imports,  an  exclusive 
property.  Not  but  that  the  territorial  owner,  or  his 
grantee,  or  lessee,  may  give  permission  to  another  per- 
son to  fish,  and  yet  preserve  the  several  fishery.  An 
owner  of  the  above  description  would  still  remain  seised 
of  his  original  estate  or  right ;  and  he  would  be  the 
several  proprietor,  although  hov  should  suffer  a  stranger 
to  use  a  co-extensive  right  with  him.^ 

3.  Of  a  Free  Fishery. 

§  75.  A  free  fishery  has  been  defined  by  Sir  William 
Blackstone  to  be  an  exclusive  right  of  fishing  in  a  pub- 
lic river ;  and  he  says  it  is  a  royal  franchise,  and  is 

considered  as  such  in  all  countries  where  the  feudal 

# 

polity  has  prevailed ;  though  the  making  such  grants, 
and  by  that  means,  appropriating,  what  it  seems  un- 
natural to  restrain,  the  use  of  running  water,  was  pro- 
hibited for  the  future  by  Magna  Charta.'  The  same 
writer  distinguishes  it  from  a  several  fishery,  by  con- 
necting the  latter  with  the  ownership  of  the  soil ;  and 
from  a  common  of  fishery,  because  it  is  an  exclusive 
right,  while  the  conunon  is  not ;  and  then  he  adds,  that 
a  man  has  a  property  in  the  fish  before  they  are  caught, 
which  is  not  the  case  in  a  common  of  piscary.    ^  To 


1  Seymour  v.  Lord  Courtenay,  6  Burr.  B.  2814, 

•  Woolrych,  ut  supra. 

9  2  Bla.  Com.  34.  "  In  this  country,"  says  the  late  Ch.  J.  Swift,  '<  any 
State  has  the  power  of  granting  this  right,  though  it  u  an  abridgment  of 
the  common  rights  of  the  people.  And  as  it  may  be  granted,  it  may  be 
prescribed  for.  In  England,  such  prescription  must  be  founded  on  im- 
memorial use  and  occupation,  and  u  not  like  prescribing  for  an  easement 
in  tiie  freehcJd  of  an  individuaL  In  this  country,  there  has  been  no 
decision  as  to  the  length  of  time.    1  SwiiVs  Dig.  110. 
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consider  such  righV'  he  proceeds,  ^  as  originally  a 
flower  of  the  prerogative,  till  restrained  by  Magna 
Charta,  and  derived  by  royal  grant  (previous  to  the 
reign  of  Richard  L)  to  such  as  now  claim  it  by  pre- 
scription ;  and  to  distinguish  it,  as  we  have  done,  fix)m  a 
several  and  a  common  of  fishery ;  may  remove  some  diffi- 
culties, in  respect  to  this  matter,  with  which  our  books 
are  embarrassed."  Upon  this  illustration,  Mr.  Hargrave 
has  bestowed  the  following  comment :  ^  Though  for  the 
sake  of  distinction,  it  might  be  more  convenient  to  ap- 
propriate free  fishery  to  the  franchise  of  fishing  in 
public  rivers,  by  derivation  from  the  crown  ;  and 
though,  in  other  countries,  it  may  be  so  considered ; 
yet,  from  the  language  of  our  books,  it  seems  as  if  our 
law  practice  had  extended  this  kind  of  fishery  to  all 
streams,  whether  public  or  private ;  neither  the  register 
nor  the  books  professing  any  discrimination/'  ^ 

§  76.  Blackstone  admits,  that  there  are  not  wanting 
respectable  authorities  which  maintain  that  a  free  fishery 
implies  no  exclusive  right,  but  is  synonymous  with  comr 
mon  of  fishery.  Mr.  Hargrave  considers  them  as  con- 
vertible terms,  and  synonymous  with  each  other  in 
regard  to  their  privileges.  Mr.  Woolrych  says,  that 
sometimes  a  free  fishery  is  confounded  with  a  several, 
sometimes  said  to  be  synonymous  with  common,  some- 
times treated  as  distinct  from  either ;  and  again,  we  find 
it  mentioned  as  a  royal  franchise.  Yet,  notwithstanding 
the  diversity  of  opinions,  and  the  discrepancy  of  au- 
thorities, he  thinks  that  to  consider  free  fishery  as  the 
same  with  common  of  fishery,  will  be  a  reasonable  as 
well  as  a  legal  conclusion.^   We  may  add,  that  the  doc- 


1  Note  to  Co.  litt  122.  a. 

3  Woolrych  on  the  Law  of  Wateiv,  &c.,  97. 
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trine  that  a  free  fishery  is  not  an  exclusire  fishery,  has 
been  adopted  by  the  Supreme  Court  of  MassachusettB.^ 

4.  Of  Oomman  of  FUhery. 

%  77.  To  what  has  been  said,  in  the  two  preceding 
sections,  there  is  but  little  to  be  added  concerning  common 
of  fishery.  We  have  endeavored  to  show  that  it  is  the 
same  as  free  fishery.  On  the  strength  of  the  various 
English  authorities,  according  to  Mr,  Schultes,  it  must 
appear  plain  and  unquestionable,  that  Ubera  pisearia 
and  commuma  pisearia  are  the  same  ;  and  they  are  men- 
tioned, he  asserts,  in  the  old  authors  indiscriminately, 
without  signifying  any  essential  difference.'  All  the 
judges,  he  says,  in  the  case  of  Carter  v.  Murcot,*  were 
of  this  opinion.  Mr.  J.  Eyre  entertained  the  like 
opinion  ;*  and  in  Seymour  v.  Courtenay,^  it  was  held 
that  where  one  has  a  co-extensive  right  of  fishing  with 
another,  (which,  by  legal  construction,  implies  a  com- 
mon of  fishery,)  it  is  a  free  fishery.  In  a  case  in 
Massachusetts,®  as  lately  as  the  year  1828,  the  Court 
adopted  the  opinion  that  a  free  fishery  is  only  a 
common  of  fishbry,  as  most  agreeable  to  authority, 
and  as  the  most  conformable  to  the  popular  sense  of 
the  term  ^  free  fishery "  in  this  country. 


1  Melvin  v.  VHiitiiig,  7  Pick.  R.  79. 

3  Schultes  on  Aquatic  Kghts,  67.  Mr.  Woolrjch  is  clearly  of  the  same 
opiuion.    Woolrych  on  the  Law  of  TVatere,  &c.  101. 

'  Carter  v.  Muicot,  4  Buir.  B.  2162. 

4  Smith  V.  Kemp,  2  Salk.  637. 

5  Seymour  v.  Lord  Courtenay,  5  Burr.  R  2816. 

6  MeWin  v.  Whiting,  7  Pick.  R.  79.  This  was  an  action  on  the  case  for 
the  destruction  of  the  plaintiff's  several  fishery.  The  defendant  pleaded 
the  general  issue,  and  soil  and  freehold  in  himself.  The  plaintiff  claimed 
the  fishery  by  prescription.  To  support  his  title,  he  offered  in  evidence 
the  record  of  a  judgment  in  a  former  action  between  the  same  parties, 
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§  78.  Mr.  Schnltes  says^  in  regard  to  things  or 
liberties  mentioned  as  common,  where  they  relate  to  or 
are  exercised  by  a  community,  that  expression  applies  to 
the  individual  use  of  every  person  comprising  that  com- 
munity ;  and  therefore  common  use  and  public  use,  in 
this  respect,  are  the  same.  It  is  to  be  observed,  how- 
ever^ he  adds,  that  although  a  public  right,  namely,  the 
right  of  fishing  in  a  public  water,  may  be  common,  yet 
it  does  not  hold,  %  conversoy  that  a  right  exercisable  in 
common  in  a  private  fishery,  is  public ;  because,  in  the 
one  case,  it  is  unrestrainable  and  universal ;  in  the  other 
case,  it  may  extend  only  to  a  few  individuals.^ 

5.  Right  of  Fishery  as  derived  from  Special  Grants. 

§  79.  From  the  foregoing  authorities  it  may  be  in- 
ferred, that  property  in  a  watercourse,  as  derived  from 
the  ownership  of  the  land,  may  be  subjected  to  every 
kind  of  restriction  by  convention  and  agreement*  It 
has  been  very  properly  asserted,  that  it  is  agreeable  to 
natural  reason,  that  where  a  man  has  an  absolute  pro- 
perty in  a  private  river,  which  he  necessarily  must 
have,  if  he  be  owner  of  the  estates  on  each  side,  he 


respecting  the  fishery  at  the  same  place,  in  which  Melvin  was  defendant 
and  Whiting  was  plaintiff;  which  was  admitted  without  objection.  That 
was  an  action  of  trespass,  in  which  it  was  alleged  that  Melvin  entered  the 
dose  of  Whiting,  covered  ^th  water,  and  there  took  fish.  Melvin  pleaded 
that  he  was  seised  in  fee  of  land  on  the  bank  of  the  river,  and  that  he  had, 
by  prescription,  a  free  fishery  in  the  fishery  mentioned  in  VHiiting's  de- 
claration, in  which  fisheiy  be,  (Melvin,)  and  all  those  whose  estate  he  had, 
fished,  and  still  of  right  ought  to  fish,  at  his  or  their  free  will  and  pleasure. 
Issue  was  taken  on  these  allegations ;  and  the  juiy  found  that  Melvin,  and 
all  diose  whose  estate,  &c.,  have  been  used  and  accustomed  to  fish  in  the 
fishery  at  their  free  will  and  pleasure,  and  that  Melvin  still  of  right  might 
fish  in  the  fishery. 

1  Schnltes  on  Aquatic  Bights,  68. 

s  And  sucb  is  tiie  conclusion  of  Mr.  Scbultes,  mX  zwpra^  p.  90. 
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should  have  the  liberty  of  using  it  according  to  his 
inclination;^  and  the  most  ancient  Common  Law  au- 
thorities  are  cited  in  support  of  this  position.^  Hence, 
he  may  grant  the  soil  covered  with  water  to  one  for 
the  purpose  of  a  mill^  reserving  the  right  to  fish.  To 
another  he  may  grant  the  entire  territorial  right  of 
fishing  on  his  own  estate^  reserving  the  soil,  which 
would  give  the  grantee  an  exclusive  or  several  fishery, 
without  ownership  of  soil.  Or,  he  nftiy  grant  a  privi- 
lege to  fish  to  several  persons,  end  then  they  would 
have  a  firee  fishery  with  him,  and  his  ownership  of  the 
soil  would  not  control  their  right  Or,  he  may  grant 
the  soil  to  one  of  them^  having  such  free  fishery  in 
common  with  others,  and  yet  by  this  means  the  fishery 
of  the  others  would  not  be  destroyed,  though  the 
former  right  of  fishing  of  the  grantee  might  be  merged 
by  such  acquisition.^  So  one  having  the  absolute  pro- 
perty on  one  side  of  a  river,  may  grant  a  fi:ee  fishing 
in  his  own  water,  to  his  neighbor  on  the  opposite  side,* 
by  which  means  his  neighbor  would  have  his  own  pre- 
dial or  territorial  fishing,  and  a  free  fishing  in  the  same 
river;  the  one  being  a  liberty  originally  coincident 
with  his  estate,  and  the  other  a  right  or  service  due 
from  another  estate.  Again,  continues  Mr.  Schultes,  a 
man  having  one  side  of  the  stream,  may  grant  an  ex- 
clusive right  to  fish  to  another,  and  his  opposite  neigh- 
bor might  grant  a  fireedom  to  fish  to  the  same  person ; 
and,  by  this  means,  the  grantees  would  have  a  free 


^nnd. 

9  Bract  lib.  4,  ch.  zzviii.;  and  ibid.  lib.  2,  ch.  six.  a.  4 ;  46  Ed.  10. 
pi.  21. 

3  Sclraltes,  ttf  svg^rOf  91. 
«  Skinner^fl  B.  667. 
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fishery  and  a  several  fishery  in  the  same  river  mihin 
their  respective  limits/  To  illustrate — says  the  author 
just  referred  to — still  further^  Bracton,  in  lareating  of 
nuisances,  says,  that  if  any  one  shall  establish  a  fishery 
or  a  pool,  having  lands  on  either  side  of  the  water, 
when  his  estate  is  free  on  every  side,  and  owes  no 
service  to  the  neighboring  estate  above  or  below  it, 
(although  such  a  thing  may  be  of  some  damage  to  his 
neighbor,)  yet  it*  shall  not  be  accounted  injurious,  un- 
less it  affect  the  public  utUity.^ 

§  80.  It  has  been  held,  in  one  case,  that  the  river 
and  all  the  profits  of  it  may  belong  to  one  person,  and 
the  soil  and  ferry  to  another.^  And  in  a  subsequent 
ease,  in  Great  Britain,  it  was  held,  that  the  soil  of  the 
river  Thames  m  in  the  King,  and  the  Mayor  is  con- 
servator of  the  river,  and  it  is  common  to  all  fisher- 
men; and  therefore  there  is  no  such  contradiction 
betwixt  the  soil  being  in  one,  and  yet  the  river  com- 
mon for  aU  fishers.^ 

6.  User  of  Private  Fisheriea. 
§  81.  The  owner  of  a  fishery  may  lawfully  use  tietSy 


^  Schnltes,  ut  suprcu  And  see  ante,  cbap.  iL  sec.  2 ;  and  Melvin  v. 
Wluting,  7  Pick.  R  79 ;  and  Goold  v.  James,  6  Cowen,  369. 

^  Bract.  lib.  4,  chap.  xliy. 

'  Inhabitants  of  Ipswich  v.  Browne,  Sayille's  R.  case  48. 

4  1  Mod.  R.  195 ;  and  see  also  Holf  s  B.  499.  In  like  manner  other 
territorial  rights  may  exist  by  grant  and  constitution.  Thns  a  prescription 
for  sole  and  several  pastures  at  all  tames,  so  as  to  exclude  the  lord  of  the 
soil  firom  feeding,  is  good ;  although  an  entire  exclusion,  for  all  purposes, 
bom  the  soil,  is  Toid ;  because  such  prescription  does  not  exclude  the  lord 
of  the  profits,  for  he  shall  have  mines,  trees,  and  other  things.  Bac.  Abr. 
621.  And  a  service  to  exclude  the  lord  of  the  soil  from  depasturing  his 
own  cattle,  may  be  made  by  spediQc  contract,  acecnding  to  Bracton,  (lib. 
4,  chi^  Ti.  8. 1.) 
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as  by  setting  a  %eim^  for  the  purpose  of  taking  fish  ;^ 
bat  the  nets  must  be  such  as  will  not  injure  the  rights 
of  other  persons.^  Upon  most  occasions,  a  man  may 
use  any  nets,  according  to  his  pleasure,  in  his  several 
fishery ;  but  if  he  allow  another  to  participate  in  his 
property,  he  cannot  be  justified  in  taking  the  fish  with 
such  engines  as  would  leave  no  fish  for  his  grantee, 
because  the  principle  is  m  tUere  tuo  td  aUenum  rum 
IcedoB?  With  respect  to  a  common  of  fishery,  in  Eng- 
land, we  are  told,  the  user  of  nets  must  be  regulated 
according  to  the  custom  of  the -manor.  In  some  manors 
there,  the  net  is  employed  at  certain  seasons,  for  the 
purpose  of  taking  fish ;  and  it  would  be  clearly  incom- 
petent for  some  commoners  to  drag  with  instruments 
of  a  greater  depth  than  customary,  whilst  their  neigh- 
bors were  content  with  the  usual  manner  of  obtaining 
the  commonable  profit^ 

§  82.  In  Massachusetts,  the  exercise  of  the  right  of 
several  fishery  in  watercourses,  is  regulated  by  the 
government,  and  the  right  to  regulate  it  has  immemo- 
rially  been  granted  to  towns.  Both  in  that  State  and 
in  Maine,  the  rule  of  the  Common  Law,  that  fisheries 
in  streams  not  navigable  belong  to  the  riparian  own- 
ers, has  been  modified ;  it  being  deemed  most  condu- 
cive to  the  public  good  to  subject  the  shad  and  alewive 
fisheries  to  public  control,  whenever  the  Legislature 
thought  proper  to  interpose ;  and  the  paramount  claims 
of  the  public  have  been  implied  in  all  grants  made  by 


1  Commonwealth  v.  Ruggles,  10  Mass.  B.  891.     Commonwealth  o. 
Chapln,  5  FicL  B.  199. 
9  Ibid. 

9  Wodiych  on  the  Law  of  Walen,  &c,  132. 
^nnd. 
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them,  and  so  in  all  conveyances  by  individuals.^  The 
State  of  Massachusetts,  in  a  grant  of  a  tract  of  land, 
conveyed  also  the  privilege  of  fishing,  to  be  held  in 
coDunon  among  the  grantees  and  other  settlers.  After- 
wards the  inhabitants  of  the  territory  granted,  became 
a  town,  and  they  were  authorized  by  law  to  appoint 
a  committee  to  regulate  the  fishery  within  the  town ; 
and  a  penalty  was  imposed  on  any  person,  except  such 
committee,  or  those  authorized  by  them,  who  should 
take  any  fish.  It  was  held,  that  the  owner  of  the  land 
adjoining  the  river  was  subject  to  the  penalty,  not- 
withstanding he,  and  those  under  whom  he  claimed, 
had  used  to  take  the  fish  there,  before  the  grant  made 
by  the  State.^  The  act  of  the  Legislature  of  Massa- 
chusetts of  1807,  granting  the  emoluments  arising 
from  the  fisheries  in  the  Damariscotta  river  in  the 
towns  of  Newcastle  and  Nobleborough,  in  Maine,  while 
a  part  of  Massachusetts,  and  authorizing  those  towns 
to  choose  a  committee  with  power  to  keep  open  a 
sluice  or  passage-way  for  the  fish,  and  to  go  on  and 
over  any  land  or  mill,  whenever  it  should  be  necessary 
for  the  purposes  of  the  acts,  without  being  considered 
as  trespassers,  was  held  to  be  in  no  violation  of  the 
constitution.^  The  legislative  right  of  regulating  fish- 
eries, even  over  those  which  are  private  property, 
having  been  long  exercised  in  Maine,  before  its  separa- 
tion from  Massachusetts,  the  constitution  of  the  former 
does  not  forbid  the  exercise  of  the  right,* 


1  Vinton  V.  Velah,  9  Pick.  (Maw.)  R.  87 ;  Cottrell  v.  Myrick,  8  Fairf. 
(Me.)  B.  222;  Commonwealth  p.  Chapin,  5  Pick.  (Mass.)  R.  199 ;  Waters 
V.  Llllj,  4  Pick.  (Mass.)  R.  145 ;  Barnham  v.  Webster,  5  Mass.  R.  266. 

s  Nickerson  r.  Brackett,  10  Mass.  R.  212. 

<  Cotterill  v.  Mjxkky  8  Fuif.  (Me.)  R.  222. 

*  Lnnt  V.  Hunter,  4  Shep.  (Me.)  R.  9 ;  Peables  r.  Hanneford,  6  lb. 
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• 

§  83.  With  respect  to  the  quantity  of  fish  which 
may  by  the  Common  Law  be  taken^  it  is  clear^  as  will 
be  seen  by  the  first  section  of  this  chapter,  that  where 
the  proprietor  has  an  exclusive  right,  the  number  must 
be  unrestricted ;  but  if  there  be  a  special  grant,  by  the 
proprietor,  of  a  right  to  fish,  the  extent  of  such  right 
will  depend  upon  the  terms  of  the  grant^  As  a  gene- 
ral principle,  the  right  caimot  be  so  exercised  as  to 
injure  a  similar  right  belonging  to  another  person.  It 
is,  says  Mr.  Woolrych,  most  consistent  with  the  origin 
of  the  grant,  that  a  commoner  should  take  a  reasona- 
ble supply  only ;  because  it  is  understood  that  such  a 
common  enures  to  the  sustenance  of  his  family,  and 
that  its  produce  may  not  be  appropriated  to  any  other 
purpose.^ 

7.  Obstruction  of  the  Passage  of  Fish. 

§  84.  Even  the  exclusive  right  of  fishery  in  rivers 
not  navigable,  is  subject  to  a  reasonable  qualification, 
in  order  to  protect  the  rights  of  others,  who  have  a 
similar  interest,  but  might  lose  all  advantage  firom  it^ 
if  their  neighbors  below  them  could  with  impunity 
wholly  impede  the  passage  of  fish.  The  right  of 
several  fishery  is  clearly  limited  to  the  right  of  taking 
fish,  and  does  not  carry  with  it  the  right  to  hinder  the 
passing  of  them  above,  and  of  preventing  the  supra- 


106;  Fuller  v.  Spear,  2  lb.  417.  But  whether  it  u  competent  for  the 
legifllature  to  proyide  for  the  removal  of  natoral  obstmctioDs,  or  for  the 
erection  of  artificial  fiualities  in  the  bed  of  a  stream,  for  the  ascent  of  fish, 
and  the  erection  of  a  fishery,  where  they  coold  not  otherwise  pass,  without 
the  consent  of  the  riparian  proprietor,  and  without  making  compensation 
—  qucBre.    Cotterill  o.  Myrick,  vb  9up. 

I  See  Ante,  §  79. 

<  Woolrych,  ttf  stqnxu 
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riparian  proprietors  from  eBJoying  i#  similar  privilege. 
In  Rollers  Abridgment,  there  is  cited  17  E.  3^  pi.  31^ 
as  an  anthoriiy  to  show  that  assise  may  be  maintained 
against  an  heir^  an  alienee,  or  feoffee,  if  any  one  of 
sach  refhse  to  amend  the  grievance  of  an  obstruction 
to  the  privileges  of  a  several  fishery.^  In  the  modem 
English  case  of  Weld  v.  Hornby,  in  the  Court  of  King's 
Bench,^  it  appeared^  that  the  plaintiff  being  possessed 
of  a  sole  and  several  fishery  in  a  stream  of  water, 
undertook  to  convert  a  brush  wear,  through  which 
some  of  the  fish  might  and  did  escape,  into  a  solid 
stone  wear,  which  was  entirely  impervious.  This  was 
detennined  to  be  a  nuisance,  because  it  obstructed  the 
passage  of  fish  higher  up  the  stream. 

§  85.  This  privato  right  of  fishery,  in  rivers  above, 
tide  water,  is,  in  this  country,  considered  and  held  to 
be  subject  to  the  qualification  of  not  being  used  so  as 
to  injure  the  private  rights  of  others ;  so  that  it  does 
not  extend  to  impede  the  passage  of  fish  up  the  river 
by  means  of  dams  or  other  obstructions.'  The  above 
case  of  Weld  v.  Hornby,  was  recognized  by  the  Su- 
preme Court  of  Massachusetts,  as  being  in  conformity 
with  the  doctrine  of  the  Common  Law,  which  is  thus 
laid  down  by  Parker,  C.  J.  ^It  appears  that  this 
conunon-law  right  of  several  fishery  in  the  owners  of 
land  bordering  on  streams  not  navigable,  is  subject 
to  a  reasonable  qualification,  in  order  to  protect  the 
right  of  others,  who,  in  virtue  of  owning  the  soil,  have 
the  same  right,  but  might  lose  all  advantage  from  it. 


1  2  BolL  Abr.  143. 
s  Weld  0.  Hornby,  7  East,  B.  195. 

3  3  Kent,  Comm.  411 ;  Boatwiight  v.  Beekman,  1  Bice  (S.  C.)  Law  B. 
447 ;  Case  v.  Weber,  2  Cart  (Ind.)  B.  100. 


84  LAW  OF  WAIIEBGOUBSIS.  [OH.  m. 

if  their  neighbow  below  them  on  a  stream  or  river 
might  with  impunity  wholly  impede  the  passage  of 
fish  into  the  lakes  or  ponds^  where  they  by  instinct 
repair  for  the  multiplication  of  their  species.  This 
restriction  is  founded  upon  that  umversal  principle  of 
every  just  code  of  laws,  Sic  utere  tuo  ut  aHemim  rum 
Icedas."^  And  yet,  (although  large  rivers,  above  tide 
water^  like  the  Connecticut,  extend  through  several 
States,  and  their  banks  are  thickly  settled,  so  that  a 
great  population  is  interested  in  the  preservation  of 
the  fish  which  frequent  the  river,)  ^manufacturing 
machinery  and  steamboats,  and  the  insatiable  cupidity 
and  skill  of  fishermen,  have  prodigiously  diminished 
the  resort  of  the  most  valuable  fish  into  the  rivers  of 
the  northern  States."* 


1  Commonwealth  t?.  Chapin,  6  Pick.  (Maw.)  R.  199. 

3  8  Kent,  Conmi.  411,  n.  a.  It  appears  by  the  case  of  Commonwealth 
V,  Chapin,  ttb.  sup.,  that  the  Common  Law  in  Massachusetts  has  been 
altered  by  saccessiye  legislative  acts,  from  the  earliest  settlement  of  ^e 
country,  as  well  under  Uie  colonial  and  provincial,  as  under  the  present 
form  of  government.  And  the  rights  of  the  citizens  of  the  Commonwealth, 
as  well  as  the  penalties  to  which  they  may  be  subject,  are  to  be  deter- 
mined by  the  effect,  and  according  to  the  fonn  of  this  legislation,  rather 
than  by  the  ancient  Common  Law.  The  Court  proceed  to  say,  —  ^  By 
Prov.  St  8  Ann.,  c.  iiL,  all  persons  are  prohibited  from  placing  in  or  across 
rivers  or  streams,  any  fixed  implement  or  machine  by  which  the  free  pas- 
sage of  fish  may  be  obstructed.  And  by  Frov.  St  15  Geo.  n.  c.  vi.,  it  is 
required  of  those  who  build  dams  across  streams  or  rivers,  to  keep  open, 
during  a  certain  period,  sluiceways  or  passages  for  the  fish  to  pass  through. 
These  statutes  assert  the  right  of  the  public  to  regulate  the  mode  of  taking 
fish  even  in  private  or  several  fisheries,  and  they  ahK>,  by  implication, 
recognize  the  right  of  proprietors  to  erect  dams  and  other  works  on  rivers 
or  their  banks,  provided  a  passage  is  left  through  them  at  certain  portions 
of  tlie  year  for  the  escape  of  the  fish.  By  the  St  8  Ann.  above  cited, 
the  erection  of  certain  obstructions  is  declared  to  be  a  nuisance,  and  by  a 
particular  process,  therein  specified,  such  obstructions  are  to  be  abated ; 
but  those  obstructions  are  not  dams  erected  for  permanent  use,  but  hedges, 
wears,  fishgarths,  stakes,  and  kiddlec,  which,  though  not  permanent,  may 
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§  86.  It  appears  that  statates  of  States  other  than 
those  of  Massachusetts  and  Maine^  e^ce  an  earnest 
solioitade  in  their  Legislatures  to  preserve  a  firee  pas- 
sage for  fish  in  rivers ;  and  more  especially  those  which 
are  annually  visited  by  fish  from  the  ocean.^     In 


ooearioaaa  entiTOintexraptioQof  UiepaaBageof  fish;  and  there  ii a  special 
ezceptioii  of  dazns  erected  for  the  use  of  mills.  But  hy  St  15  Gea  IL 
there  is  an  implied  grant  or  recognition  of  the  rights  of  proprietors  to  erect 
and  maintsdn  dams,  provided  they  secure  a  passage  for  the  fish,  by  sluices, 
&c^  during  the  season  when  they  are  accustomed  to  ascend  the  streams. 
This  legislatiTe  provinon,  though  altering,  is  not  contrary  to  the  Common 
Law,  for  by  that  the  proprietors  of  banks  might  nbkke  such  obstructions 
as  were  necesaaiy  to  the  taking  of  fish,  leaving  room  enough  for  some 
of  them  to  escape  and  ascend  the  streams.  The  statute  only  ascertains 
the  mode  in  which  this  restriction  shall  be  enfinced^  and  provides  the 
penalty  for  neglecting  or  violating  it.  But  it  is  plain  that  the  mere  erect- 
ing or  continuing  a  dam  whereby  fish  may  be  obstructed,  is  no  longer  an 
ofifence,  for  that  would  be  committed  by  any  erection,  however  necessary 
fi>r  any  profitable  use  of  the  fishery.  The  ofience  consists  only  in  having 
a  dam  without  providing  a  ccmvenient  passage  for  the  fish  during  two  or 
three  months  in  the  year ;  and  the  remedy,  where  this  requisition  is  not 
observed,  is  totally  different  from  that  which  exists  at  Common  Law  for  a 
nuisance.  Instead  of  abating  a  dam  which  is  found  to  be  deficient,  the 
statute  provides  a  pecuniaify  midct,  and  gives  power  to  certain  municipal 
officers  to  supervise  the  public  interestB,  and  see  to  the  execution  of  the 
law.  It  fbllowi,  we  think,  clearly,  that  an  indietment,  as  at  Common 
Law  fiir  a  nuisance,  cannot  be  maintained ;  but  that  if  the  dam  should 
be  continued  without  opening  through  it,  at  the  proper  season,  a  passage- 
way for  the  fish,  the  proprietors  will  be  subject  to  the  penalty  provided  by 
statote.'' 

See  also  the  following  decisions :  —  Stoughton  v.  Baker,  4  Mass.  B.  522 ; 
Bnmham  v.  Webster,  6  Mass.  R.  266 ;  Nickerson  v.  Bracket,  10  Mass.  B. 
212 ;  Coamaooweahh  v.  M'Curdy,  6  Mass.  B.  824 ;  Vmton  v.  Welsh,  9 
mck.  B.  87.  For  an  act  concerning  the  passage  of  fish  in  Mystic  Biver, 
see  Hyde  v.  Bussell,  2  Cush.  (Mass.)  B.  261. 

^  An  old  act  of  Pennsylvania  recites  in  its  preamble  that  laige  quanti- 
ties of  fiy  or  brood  of  fish,  and  young  fish,  are  destroyed  by  dams,  wears, 
baskets,  &c,  in  the  rivers  Delaware,  and  Schuylkill,  and  Susquehanna, 
whereby  the  great  quantities  of  fish  that  were  ibrmerly  to  be  taken  in 
said  rivers  are  greatly  diminished ;  and  then  prescribes  several  penalties 
against  persons  who  violate  its  provisions  by  such  obstmctions.    See  Hart 

8 
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Hooker  v.  Oammings,  Spbnceb,  0.  J.,  says^  that  the 
Legislature  of  New  York,  ^  have  confessedly  the  right 
of  regulating  the  taking  of  fish  in  private  rivers ;  and 
dO;  every  year,  pass  laws  for  that  purpose,  as  to  rivers 
not  navigable  in  any  sense,  and  which  are  unquestion- 
ably private  property."  ^ 

§  87.  Causing  a  superfluity  of  water  to  drown  or 
overflow  a  fishery,  is  a  plain  obstruction,  and  punishar 
ble  by  an  action  of  trespass.^  An  action  of  trespass 
was  maintained  in  Ireland,  for  wrongfiilly  setting  up 
certain  wears  and  traps  upon  a  certain  fall  of  water,  in 


V.  HiU,  1  Whart  (Penn.)  B.  192.  In  New  York  the  Revised  Statates 
regulate  the  right  of  fishery  in  riven  navigable  and  not  navigable ;  par- 
ticularly with  regard  to  certain  kinds  of  fish,  and  in  the  waters  of  the 
upper  Hudson,  jurisdiction  of  the  subject  is  given  to  the  courts  of  Com- 
mon Fleas  within  their  respective  counties,  in  regard-  to  streams,  ponds, 
and  lakes.  1  N.  Y.  Rev.  St  687,688.  In  New  York,  also,  salmon  cannot 
be  taken  between  October  20  and  February  1 ;  nor  between  these  months, 
at  or  below  the  city  of  New  York,  between  sunset  on  Satcurday  and  sun- 
rise on  Monday ;  nor  any  net  used  between  these  hours ;  nor  in  the 
months  of  March,  April,  and  May,  a  drift  net,  at  the  above  places.  lb. 
In  Virginia  a  dam  shall  not  be  built  without  an  inquiry  by  jury  as  to  the 
obstruction  of  fish.  2  Yirg.  Bev.  St  280,  811,  841.  In  South  Carolina 
a  statute  requires  the  owners  of  existing  dams  to  make  slopes  or  openings 
for  the  passage  of  fish,  the  sufficiency  of  which  is  to  be  determined,  as  in 
Massachusetts,  by  commissioners.  When  a  dam  is  built  for  the  propelling 
of  machinery,  the  owner  may,  at  his  election,  leave  mxty  feet  in  width  of 
the  river  open,  or  keep  open  a  sluice  in  February,  March,  and  ApriL 
S.  C.  St  i827,  p.  79.  In  North  Cardina,  in  the  laying  off  of  rivers,  the 
commissioners  shall  allow  three  fourths  to  the  owner  to  erect  stops,  dams, 
and  stands,  and  one  quarter,  including  the  deepest  part,  for  the  passage 
of  fish.  They  shall  also  require  a  sufficient  sbpe  in  null  dams.  1  N.  C. 
Rev.  St.  586,  686.  In  Alabama,  where  one  erects  a  fish  dam  on  a  water- 
course, which  is  a  public  highway,  he  shall  open  in  the  deepest  channel 
one  third  of  the  stream,  including  the  main  channel.  Aik.  Dig.  442.  In 
Michigan  the  diversion  from  their  natural  course  of  wkUe  fish  is  forbidden. 
Mich.  Laws,  476.    See  2  HilL  Abr.  168,  &c 

1  Hooker  v.  Cummings,  20  Johns.  (N.  Y.)  K  90. 

2  1  Ld.  Raym.  R.  274. 
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the  riyer  Bann^  so  that  salmon^  trout,  and  other  fish, 
which  would  have  come  from  the  sea,  and  that  part  of 
the  river  which  lay  below  the  plaintiflF's  fishery,  were 
hindered  from  so  doing.  A  writ  of  error  was  then 
brought  in  the  Exchequer  Chamber,  where  the  judg- 
ment was  affirmed ;  and  the  case  was  then  carried  up 
to  the  House  of  Lords  in  Ireland,  where  the  judgment 
was  again  affirmed.^  The  inquest  taken  upon  a  writ 
of  ad  quod  dammmy  in  Kentucky,  for  flowing  land  by 
means  of  a  dam,  must  ascertain  whether  or  not  fish 
would  be  obstructed ;  and  in  case  they  would  be,  per- 
mission to  build  the  dam  will  be  deni^d.^ 

§  88.  In  Shaw  v.  Crawford,  in  New  York,'  the  Court 
say,  {ohUvr  diehm^) — ^  Every  owner  of  a  mill-dam  or 
a  stream  which  fish  from  the  ocean  annually  visit,  is 
bound  to  provide  a  convenient  passage-way  for  the  fish 
to  ascend ; "  and  they  rely  expressly  on  the  case  of 
Stoughton  V.  Baker,  in  Massachusetts.^  By  that  case, 
it  appears  that  an  ancient  and  long-continued  usage  of 
the  General  Court  of  Massachusetts,  has  been  to 
appoint  committees  to  locate  and  describe  the  site  and 
dimensions  of  passage-ways  for  fish,  and  the  owner  of 
a  mill  holds  it  subject  to  the  limitation  that  a  reason- 
ably sufficient  passage-way  shall  be  allowed  for  the 
fish.  The  Court,  by  Pabsons,  C.  J.,  say, — ^^If  the 
govenmient  in  its  grant  of  a  mill  privilege,  expressly, 
or  by  necessary  implication,  waive  this  limitation,  it 
would  be  bound.    But  it  would  be  an  unreasonabld 


1  Hamilton  v.  Marqnu  of  Donegal,  8  Bidg.  R  367,  and  cited  in  Wool- 
rych,  189, 190. 
9  Enbank  o.  Fence,  5  Litt  (Ken.)  B.  888. 
3  Sbaw  V.  Crawfoid,  10  Jolms.  (N.  Y.)  B.  286. 
«  Stoaghton  v.  Baker,  4  Maas.  B.  522. 
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construGtion  of  the  grant,  to  admit  that  by  it,  all  the 
people  were  deprived  of  a  free  fishery  in  the  river 
above  the  dam,  to  which,  until  the  grant,  they  were 
unquestionably,  entitled.''  Again,  says  the  learned 
judge, — ^  The  right  to  build  dams  for  the  use  of  mills, 
is,  under  certain  implied  limitations,  acknowledged ;  one 
of  these  limitations  is  to  protect  the  enjoyment  of  a 
fishery.  Every  owner  of  a  mill,  therefore,  holds  it  sub- 
ject to  the  limitation,  that  a  sufficient  and  reasonable  pas- 
sage-way shall  be  left  for  the  fish ;  and,  as  this  limitation 
is  a  public  benefit,  it  is  not  extinguished  by  any  inat- 
tention or  neglect  in  compelling  the  owner  to  comply 
with  it" 

§  89.  But  it  was  decided  by  the  Supreme  Court  of 
New  York,  in  the  year  1819,  that  a  patent  granted  to 
one  Z.  P.,  in  1784,  of  a  tract  of  land  bounded  onr  the 
east  by  Lake  Champlain,  and  extending  west  on  both 
sides  of  the  river  Saranac,  seven  miles  square,  the 
whole  river  to  that  distance,  passed  to  the  patentee ; 
and  that,  as  there  was  no  reservation  of  the  river,  nor 
any  restriction  in  the  use  of  it,  the  public  had  no  right 
of  fishing  in  it,  within  the  bounds  of  the  patent ;  and 
that,  therefore,  the  erection  of  a  dam  by  tiie  patentee 
in  1786,  near  the  mouth  of  the  river,  by  which  salmon 
were  prevented  from  passing  up  the  river  from  the 
lake,  was  not  indictable,  as  a  public  nuisance,  either  at 
Common  Law,  nor  under  the  statute,  for  the  preservsr 
tion  of  fish  in  certain  waters.^    The  statute,  the  Court 


1  Paased  in  1800,  and  enacts,  that  the  ownen  of  null  dams  made  across 
any  riyer  ninning  into  Lakes  Ontario,  Erie,  or  Champlain,  so  as  to  pr»> 
Tent  the  nsnal  course  of  salmon  from  going  up,  shaU  within  eighteen 
months  from  the  passage  of  the  act,  so  alter  the  dam,  by  making  a  slope 
thereto,  that  salmon  may  easily  pass  up  over  into  the  waters  above  ^e 
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held,  ought  to  be  constraed  with  an  implied  exception 
of  snch  rivers  or  streams,  (not  being  navigable,)  as  had 
been  fully  and  absolutely  granted  by  the  State,  with- 
out any  reservation ;  and  that  so  £ur  as  it  affected  the 
rights  of  Z.  P.  and  his  assigns,  it  impaired  the  obliga- 
tion of  a  contract^  and  was  unconstitutional  and  void.^ 
In  this  case  the  above  case  of  Stoughton  v.  Baker,  in 
Massachusetts,  was  strongly  urged  in  &vor  of  the 
pliuntifSs,  which  the  Court  treated,  by  Spenceb,  0.  J^ 
as  follows:  —  ^In  that  case,  the  Supreme  Court  of 
Massachusetts  held,  that  a  legislative  resolution  ap- 
pointing a  committee,  who  were  authorized  to  require 
the  proprietors  of  certain  dams  on  Neponset  Biver,  to 
alter  them,  in  such  a  way  as  should  be  sufficient  for 
the  passage  of  shad  and  alewives,  at  the  dams,  was  a 
legal  proceeding,  not  repugnant  to  the  constitutioiL 
The  opinion  is  founded  on  the  ancient  and  long-con- 
tinued usage  of  the  General  Court  of  Massachusetts, 
to  appoint  commissioners  to  locate  and  describe  the 
site  and  dimensions  of  passage-ways  for  fish;  and, 
under  the  circumstances  of  the  case,  it  was  held,  that 
the  right  of  the  proprietor  of  the  dam  was  subject  to 
the  limitation  that  a  reasonable  and  sufficient  passage 
should  be  aUowed  for  the  fish.  The  Court,  however, 
expressly  say,  that  any  prostration  of  the  dam  not 
within  the  limitation,  would  be  an  injury  to  the  owner, 
for  which  he  might  appeal  to  his  country,  and  have  a 
remedy ;  and  that  if  the  government,  in  the  grant  of  a 
mill  privilege,  expressly,  or  by  necessary  implication. 


dam ;  or  hy  lemoTing  tbe  obetrnctioii  of  such  dam  in  any  other  manner ; 
and  in  case  such  dam  shall  not  be  so  altered,  &c^  it  shall  be  deemed  a 
pnblic  nnisance. 
1  People  V.  Flatt,  17  Johns.  (N.  T.)  B.  195. 

8» 


90  LIW  OF  WAXEBOOUBgHB.  [CH.  lU. 

waive  this  limitation,  it  would  be  bound.  In  the  case 
then  under  consideration,  the  Court  said,  it  would  be 
an  unreasonable  construction  of  the  grant  to  admit, 
that  by  it  all  the  people  were  deprived  of  a  free 
fishery  in  the  river  above  the  dam,  to  which,  until  the 
grant,  they  were  unquestionably  entitled.  Whether, 
in  that  case,  the  Neponset  River  was  navigable  above 
the  dam,  is  nowhere  affirmed  or  denied ;  but  it  is  per- 
fectly clear  that  the  Court  proceeded  on  local  usages 
and  customs,  and  not  upon  the  general  and  received 
doctrines  of  the  Common  Law ;  for  not  a  single  case 
is  referred  to,  nor  is  it  even  asserted,  that  the  princi- 
ples advanced  are  sanctioned  by  the  English  Common 
Law ;  whereas,  it  has  been  shown,  that  by  the  Common 
Law,  the  property  in  the  river  Saranac  passed  to 
Zephaniah  Piatt,  and  has  been  transmitted,  through 
him,  to  the  defendants,  without  any  limitation  or 
restriction,  and  that  the  fishery  itself  became  vested 
in  the  proprietor  of  the  river;  it  being  a  conceded 
fact,  that  tiie  river  is  unnavigable  for  boats  of  any 
kind ;  for  there  is  no  weight  in  the  circumstance  that, 
for  a  few  years  past,  and  since  1810,  rafts  have  occa- 
sionally been  brought  down  this  river,  when  connected 
with  the  fact  that  the  defendant  has  received  a  consi- 
deration for  that  privilege.  So  &r,  then,  from  this 
being  the  exercise  of  a  public  right,  it  is  a  recognition 
of  the  defendant's  property  in  the  river,  and  fortifies 
and  supports  the  defendant's  claim  to  it,  as  private 
property.  In  a  case  thus  circumstanced,  the  opinion 
of  the  Court  in  Stoughton  v.  Baker^  would  protect  the 
defendant  in  the  exclusive  and  undisturl)ed  enjo3nnent 
of  all  the  right  acquired  under  the  grant,  for  there  is 
i;io  reservation  of  the  use,  by  the  public,  of  the  river, 
either  for  passage  or  fishing." 
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CHAPTER  IV. 

OF  THB  BIGHT  OF  USE  OF  THE  WATER  AS  A  CORPOREAL 

HBRSDITAHEKT. 

1.  Of  the  General  Right  of  Use. 

2.  Of  the  Injury  by  IKvertiiig  the  Water. 
8.  Sttbtemnean  Divenion. 

4.  Of  ihe  Injtiiy  hy  ObBtmctiiig  and  Detaining  the  Water. 

5.  Of  the  B^ht  of  Iirigation. 

6.  Of  the  Effect  of  Prior  Occupation,  hy  a  Riparian  Proprietor. 

7.  Of  the  Injniy  by  rendering  the  Water  cormpt  and  unwholesome. 

1.  Of  the  General  Right  of  Use. 

§  90.  A  TfATERCOURSE  may  be  either  natural  or  arH^ 
jMal,  and  the  right  of  the  riparian  proprietors  to  the 
water  thereof,  is,  in  the  one  case,  a  corporeal,  and  in 
the  other,  an  incorporeal  right    The  right  to  the  use  of 
the  flow  of  the  water,  in  its  natural  course,  and  to  the 
momentum  of  its  fall  on  the  land  of  the  proprietor,  is 
not  what  is  called  an  easement,  because  it  is  insepara- 
bly connected  with,  and  inherent  in,  the  property  in 
the  land ;  it  is  a  parcel  of  the  inheritance,  and  passes 
with  it^    In  general,  where  a  mill  site  is  granted,  that 
is  land  on  a  watercourse  on  which  mills  are  actually 
situated,  or  where  it  appears  by  the  grant,  that  the 
object  is  to  erect  mills  thereon,  tiie  soil  is  the  principal 
subject  of  the  grant ;  and  the  right  to  use  it  for  any 
and  for  all  mill  purposes,  at  the  pleasure  of  the  pur- 
chaser, and  to  change  those  uses,  at  pleasure,  follows 
as  incident  to  the  ownership.^     It  is  in  accordance 

1  See  Ante,  Ch.  I.  §  6,  ef  seq. 

9  Ashley  v.  Pease,  18  Pick.  (Mass.)  R.  268 ;  Embrey  o.  Haven,  20 
Law  Joam.  R.  (N.  S.)  Exch.  212, 15  Jur.  688,  &  S.  C.  in  4  Eng.  Law  & 
Eq.  B.  466. 
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both  with  common  sense  and  legal  interpretation,  that^ 
under  a  grant  or  a  devise  of  a  mill,  the  soil  under  it 
and  adjacent  thereto  wiU  pass  by  force  of  the  word 
^  mill  \ "  and  that  the  word  should  be  deemed  to  include 
the  site,  dam^  and  other  things  annexed  to  the  free- 
hold, and  necessary  for  its  beneficial  enjoyment^ 

§  91.  The  following  case  has  been  put  by  a  learned 
Judge :  ^  Suppose  a  man  owning  land  on  both  sides 
of  a  stream,  (not  navigable,)  should  grant  to  another 
the  land  on  one  side,  bounded  by  the  thread  of  the 
stream,  and  should,  at  the  same  time,  grant  a  right  to 
erect  a  mill  on  his  own  land,  with  a  dam  of  sufficient 
height  to  raise  the  water  to  drive  such  mill.  As  such 
dam  could  not  raise  the  water,  without  being  extended 
across  the  river,  and,  of  course,  one  half  upon  the 
grantor's  own  land,  such  a  grant  would,  by  necessary 
implication,  carry  the  right  to  build  on  tiie  grantor's 
own  land,  and  to  occupy  it  as  far  as  necessary,  to 
maintain  the  dam,  so  long  as  the  dam  should  be  kept 
up."  The  learned  Judge  considered  it  to  be  not  a 
mere  easement,  but  a  freehoU^  determinable  upon  the 
cessation  of  the  mills,  or  as  a  demise,  for  the  time  the 
mills  should  continue ;  and  that  it  carried  with  it  a 
right  of  possession,  for  the  violation  of  which  an  action 
of  trespass  would  lie.^ 


^  VHiitnej  v.  Olney,  3  Mason,  (Cir.  Co.)  B.  280 ;  Blaine's  Lessee  v. 
Chambers,  1  S.  &  Bawle,  (Penn.)  B.  169 ;  New  Ipswich  Woollen  Factory 
o.  Batohelder,  8  N.  Hamp.  B.  190 ;  Blake  v.  Clark,  6  Green!.  (Me.)  B.486. 
Grant  of  niU  conveys  Uie  use  of  the  water  as  a  corporeal  hereditament. 
Maddox  v.  Goddard,  8  Shep.  (Me.)  K.  218.  It  was  not  unnsnal  in  the 
eariy  history  of  the  country,  to  find  mill  prtyileges  conveyed  without  any 
exact  bounds,  and  such  deeds  have  been  held  to  convey  so  much  kmd  as 
was  necessary  and  customarily  used  with  the  mill.  Per  Shepley,  J.,  in 
the  case  just  cited 

s  See  Ante,  §  8. 

8  Dryden  v.  Jepherson,  18  Pick.  (Mass.)  B.  892,  per  Shaw,  C.  J.  . 
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§  92.  If  the  owner  of  a  large  tract  of  land  through 
which  a  watercourse  passes^  should  conyey  parcels 
above  and  below  his  own  land,  each  grantee  would 
take  his  parcel  with  a  full  right,  without  special  words 
to  such  effect,  to  the  use  of  the  flowing  water  on  liis 
own  land,  as  parcel,  and  subject  to  the  right  of  all 
other  riparian  proprietors  to  have  the  water  flow  to 
and  from  such  parcel.  There  is,  therefore,  no  occasion 
for  the  grantor  in  such  case,  to  convey  the  right  of 
water  to  the  grantee,  or  reserve  the  right  of  water  to 
himself,  in  express  words ;  because,  being  inseparable 
from  the  land,  and  parcel  of  the  estate,  such  right 
passes  with  that  which  is  conveyed,  and  remains  with 
that  which  is  retained.-^ 

§  93.  The  uses  to  which  the  water  of  a  watercourse 
may,  and  has  been,  applied,  are  various ;  but  the  value 
of  an  estate  is  much  enhanced  by  the  existence  thereon 
of  what  is  called  a  "  water  privilege."  *  One  of  the 
most  important  uses  of  it  in  many  parts  of  the  United 
States,  is  its  application  to  working  of  nulls  and 
machinery ;  a  use  profitable  to  the  owner,  and  vastly 
beneficial  to  the  public.^  But  both  his  benefit  and 
that  of  the  public  would  be  diminished,  just  in  propor- 
tion to  the  extent  which  other  riparian  owners  above 
or  below  him  may  deprive  him  of  the  water,  or  use  it 


1  See  opinioii  of  Shaw,  C  J.,  in  Cary  v.  Daniels,  8  Met  (Mass.)  B. 
466 ;  Hart  o.  ETans,  8  Barr,  (Penn.)  B.  18.  He  irho  paidiafles  land  and 
a  watercoune  from  anoliheT,  is  bound  to  look  at  the  title  before  doing  so ; 
for  his  rig^t  to  dam  the  irater,  on  inyestigattony  maj  prove  defectiye. 
Beidelman  v.  Foolk,  6  Watts,  (Penn.)  R.  308.  See  also  Randall  v.  Sil- 
▼erihom,  4  Barr,  (Penn.)  B.  173. 

^  See  opinion  of  Lord  Denman,  in  Mason  r.  Hill,  5  B.  &  AdoL  B.  1. 

3  See  opinion  of  Shaw,  C.  J.,  in  Cary  v.  Daniels,  8  Met  (Mass.)  B. 
466 ;  Blanchard  v.  Baker,.  8  Greenl.  (Me.)  R.  258. 
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to  his  annoyance^  and  contrary  to  the  established  rales 
of  law;  contrary  to  the  doctrine  which  is  clearly, 
though  quaintly,  stated,  in  the  old  books,  in  which  it 
is  said,  ^^a  watercourse  begins  ex  jure  naiurce,  and 
haying  taken  a  certain  course  naturally,  cannot  be 
diverted."  Agua  currit  et  debet  currerey  ut  currere 
aolebat,  is  also  the  language  of  the  ancient  Oommon 
Law.^  That  is,  the  water  runs  naturally,  and  should 
be  permitted  thus  to  ran,  so  that  all  through  whose 
land  it  runs  may  enjoy  the  privilege  of  using  it  In 
32  Ed.  3,  foL  8,  an  assize  of  nuisance  was  brought  by 
A  against  B,  for  that  B  had  made  a  trench  over  a  riyer, 
and  drew  away  thereby  a  part  of  the  water  and  stream 
another  way  from  that  in  which  it  did  formerly  use  to 
run ;  and  the  assize  passed  for  the  plaintiff;  and,  it 
was  adjudged,  that  the  water  should  be  removed  into 
the  ancient  channel  at  the  cost  of  the  defendant^ 

§  94.  By  all  the  modern  as  well  as  by  all  the  ancient 
authorities,  the  right  of  property  in  tiie  water  is  usur 
fruduaryj  and  consists  not  so  much  of  the  fluid  itself 
as  of  the  advantage  of  its  momentum  or  impetus  ; '  and 
the  grant  by  the  legislature  of  a  State  of  the  water 


.  1  Shuiy  V.  Pigott,  Bulst  R.  839  ;  S.  C.  Popb.  R.  166 ;  ConntesB  of 
Rutland  v.  Bowler,  Palm.  R.  290. 

s  Callis  on  Sewera,  268.  In  tiie  Tear  Book,  14  Hen.  8,  91,  where  an 
action  on  the  caae  was  brought  for  diverting  a  river,  it  is  said  bj  Row,  **  It 
seems  that  here  he  shall  have  assize  of  naisance  and  not  action  on  the 
case ;  as  if  joii  stop  a  conduit,  I  shall  have  assize  of  nuisance."  Cited  bj 
one  of  the  learned  counsel  in  Acton  v.  Blundell,  12  Mees.  &  Webb. 
Ezchqr.  R.  889.    Palmes  v.  Heblethwaite,  Skinn.  R.  65, 175. 

3  Williams  v.  Moreland,  2  B.  &  Cress.  R.  510 ;  Dickinson  v.  Grand 
Junction  Canal  Co.,  16  Jur.  200,  and  S.  C,  9  Eng.  Law  &  Eq.  R.  5 IS. 
A  riparian  proprietor  acquires  no  property  in  wood  or  Hmher  floating  over 
his  land ;  but  it  has  been  held  that  he  has  an  exclusive  right  to  seize  such 
wood  or  timber,  and  unless  claimed  witiiin  a  reasonable  time,  to  convert  it 
to  his  own  use.    Rogers  v.  Judd,  5  Yermt  R.  228. 
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power  of  a  navigable  stream,  does  not  pass  to  the 
grantee  the  title  to  the  corpus  of  the  water,  or  prevent 
its  use  )>y  others.^  The  owner  of  the  land  merely 
transmits  the  water  over  the  surface ;  he  receives  as 
much  from  his  higher  neighbor  as  he  sends  down  to 
his  neighbor  below ;  he  is  neither  better  nor  worse : 
the  level  of  the  water  remains  the  same.^ 

§  96.  In  a  case  in  this  country  of  much  more  than 
ordinary  importance,  and  one  universally  and  frequently 
appealed  to  as  of  high  authority,  the  general  doctrine 
in  relation  to  the  right  to  apply  the  water  of  a  water- 
course, is  thus  laid  down  by  Mr.  Justice  Stoey:' 
^  Prima  facie,  every  proprietor  on  each  bank  of  a  river 
is  entitled  to  the  land  covered  with  water,  to  the  mid- 
dle thread  of  the  stream,  or,  as  is  commonly  expressed, 
usgue  ad  jHum  aquce.  In  virtue  of  this  ownership,  he 
has  a  right  to  the  use  of  the  water  flowing  over  it,  in 
its  natural  current,  without  diminution  or  obstruction. 
But^  strictly  speaking,  he  has  no  property  in  the  water 
itself; — but  a  simple  use  of  it,  while  it  -passes  along. 
The  consequence  of  this  principle  is,  that  no^  proprietor 
has  a  light  to  use  the  water  to  the  prejudice  of  ano- 
ther/' "  This/'  adds  the  same  high  authority,  "  is  the 
necessary  result  of  the  perfect  equality  of  right  among 
all  the  proprietors  of  that  which  is  common  to  all." 
The  general  right  of  the  riparian  proprietors  to  the  use 
of  the  water  has  been  defined  with  ability  and  clear- 


1  Mayor,  &c.  o.  CommissioneTs  of  Spring  Grarden,  7  Barr,  (Penn.)  B. 
348. 

8  Per  Tindal,  C.  J.,  in  Acton  v.  Blundell,  12  M.  &  Webb.  B.  S24. 

3  In  lyier  v.  Wilkinson,  4  Mason's  (Cir.  C.)  B.  400 ;  and  see  the 
opinion  of  the  same  learned  Jndge  in  Webb  v.  Portland  Manufact  Co. ; 
8  Snmn.  (Cir.  Co.)  B. ;  and  the  case  of  Bowman's  Devisees  v.  Latham,  2 
McLean,  (Cir.  Co.)  B.  376. 
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ness  by  another  of  oar  learned  Judges.  ^  The  watei^ 
power/'  says  he,  ^  to  which  the  riparian  owner  is  en- 
titled^  consists  in  the  £bl11  of  the  stream,  when  in  its 
natural  state,  as  it  passes  through  his  land,  or  along 
the  boundary  of  it ;  or,  in  other  words,  it  consists  of 
the  difference  of  leyel  between  the  surface  where  tiie 
stream  first  touches  his  land,  and  the  surfiEbce  where  it 
leaves  it"  ^ 


1  Per  Chief  Justice  Gibson,  of  PeniujrhaDia,  in  M'Calmont  v.  WJutaker, 
B  Bawle'fl  (Penn.)  R.  84 ;  Van  Hoesen  o.  Coventiy,  10  Barb.  (N.  Y.) 
Sup.  Co.  K.  618 ;  Mofiett  v.  Brewer,  1  Greene,  (Iowa)  R.  S48.  It  is  laid 
down  as  the  law  of  Bcodand,  that  allhongh  a  proprietor  may  use  the  water 
while  within  his  own  premises,  yet  he  must  allow  it  to  pass  on  to  the  in- 
ferior heritors ;  and  that  he  cannot  alter  its  level,  either  where  it  enters, 
or  where  it  leaves  his  property.  (Bell's  Law  of  Scot  691.)  No  form  of 
words  could  express  with  more  exactness  the  law  of  England  and  of  the 
United  States  upon  the  same  subject,  unless  it  be  the  one  en^tloyed  by 
Lord  £Uenborough,  viz.  ^  Every  man  is  entitled  to  a  stream  of  water 
flowing  through  his  land,  without  diminution  or  aUeration.  (Bealy  v.  Shaw, 
6  East,  206.)  We  believe  we  may  with  safety  state,  that  nearly  all  the 
cases  concur  in  siq)porting  the  general  proposition  of  Lord  Ellenborong^ 
just  mentioned.  It  is  very  fully  sustained  by  the  late  case  of  Wright  v. 
Howard,  (Sim.  &  Stuart,  208,)  and  the  still  later  case  of  Mason  v.  Hill,  in 
Great  Britain,  (3  Bam.  &  Add.  804,  and  5  lb.  1.) 

A  case  in  this  country  many  years  ago,  recognized  the  same  general 
principles.  In  Beissell  v»  SchoU,  (4  Dallas's  R.  211,)  the  action  was  a 
case  for  diverting  a  watercourse.  The  Court  left  the  facts  to  the  jury 
under  this  general  statement  of  the  law: — ''That  every  man  in  ihk 
country  has  an  unquestionable  right  to  erect  a  mill  upon  his  own  land ; 
and  to  use  the  water  pasdng  through  the  land,  as  he  pleases ;  subject  only 
to  this  limitation,  that  his  mill  must  not  be  so  constructed  and  employed 
as  to  injure  his  neighbor's  mill ;  and  that,  after  using  the  water,  he  returns 
the  stream  to  its  ancient  channel."  In  the  case  of  Ingraham  v.  Hutchin- 
son, in  Connecticut,  (2  Conn.  R.  584,)  the  late  Chief  Justice  Swift,  laid 
down  the  law  as  follows :  —  "By  the  Common  Law,  every  person  6wning 
land  on  the  banks  of  rivers,  has  a  right  to  the  use  of  the  water  in  its  natural 
stream,  without  diminution  or  alteration ;  that  is,  he  has  a  right  that  it 
should  flow  ubi  currere  sokbat ;  and  if  any  person  on  the  river  above  him, 
interrupts,  or  diverts,  the  course  of  the  water  to  his  prejudice,  action  will 
lie.    lliis  will  give  to  every  one  all  the  advantage  he  can  derive  finun  the 
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§  96.  The  Supreme  Court  of  Alabama  construe  the 
Common  Law,  in  relation  to  watercourses,  as  follows : 
^  By  the  rules  of  the  Common  Law,  all  proprietors  of 
lands  have  precisely  the  same  rights  to  waters  flowing 
through  their  domains,  and  one  can  never  be  permitted 
BO  to  use  the  stream,  as  to  injure  or  annoy  those  Vho 
are  situated  on  the  course  of  it,  either  above  or  below 
him.  Should  any  one  interpose  an  impediment  to  the 
flow  of  the  stream  to  the  injury  of  others,  successive 
actions  on  the  case  would  in  the  course  of  time  compel 
its  removal,  or  induce  an  accommodation  of  the  injury."  ^ 
The  same  view  of  the  law  is  entertained  by  the  Courts 
of  North  Carolina,^  and  of  South  Carolina.^ 

2.  Of  the  Irgury  hy  Diverting  the  Water. 

§  97.  Ever  since  the  time  of  the  Tear  Books,  it  has 
invariably  been  held,  that  it  is  illegal  to  divert  a  water- 
course, unless  authorized  or  justified  by  the  particular 


water,  which  does  not  injure  the  proprietor  of  lands  on  the  river  below 
him.**  See  also  Warring  v.  Martin,  Wrighfs  Cond.  (Ohio)  R.  380 ;  Ar- 
ndd  v.  Foot,  12  Wend.  (N.  T.)  R.  830;  Franknm  v.  Earl  of  Fahnouth, 
6  Car.  &  Payne,  529 ;  and  25  £ng.  Com.  Law  K  526 ;  King  v.  Tiffany, 
9  Conn.  R.  162;  Buddington  o.  Biadlej,  10  Conn.  R.  218 ;  JSTAlmont  v. 
Whitaker,  3  Rawle's  (Penn.)  R.  84 ;  Shreve  v.  Yoorhees,  2  Green,  (K.  J.) 
Ch.  R.  25.  A  riparian  proprietor,  who  owns  both  banks  of  a  stream,  has 
a  right  to  have  the  water  flow  in  its  natural  current  without  any  obstruc- 
tiona,  orer  the  whole  extent  of  his  land,  unless  his  rights  have  been  impaired 
by  grant,  license,  or  an  adverse  appropriation  for  twenty  years.  Heath  t;. 
Williams,  12  Shep.  (Me.)  R.  209. 

1  Hendricks  v.  Johnston,  6  Port  (Ala.)  R  472. 

«  Pugh  V.  Wheeler,  2  Dev.  &  Bat  (N.  C.)  R-  50.  *• 

8  The  established  doctrine  in  South  Carolina  is,  that  every  owner  of 

land  through  which  a  natural  stream  runs,  has  a  right  to  the  advantage  of 

the  stream  as  it  was  wont  to  flow,  and  to  use  it  for  any  purpose  of  his  own 

noi  ineonsiiteni  with  a  smilar  right  of  the  owners  below.    The  owner 

9 
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circumstances  of  the  case.  The  maxiiQ  of  the  law, 
which  every  riparian  proprietor  is  bound  to  respect^ 
as  regards  his  right  to  the  water,  is  sic  utere  tuo  ut 
aSenum  wm  losdas} 

§  98.  In  an  action  on  the  case,  in  Illinois,  for  ob- 
structing and  diverting  a  watercourse,  in  which  the 
plainti£f  obtained  a  verdict,  and  judgment  was  rendered 
thereon,  the  defendant  excepted  to  the  instructions 
asked  for  and  given,  at  the  instance  of  the  plaintiff. 
After  the  cause  was  brought  to  the  Supreme  Court,  the 
parties  agreed  upon  &cts  as  having  been  proved  at  the 
trial,  which  were,  that  S.  &  B.,  in  1834,  bought  of  T. 
C.  six  acres  of  land,  through  which  a  branch  run,  and 
erected  a  steam-mill  thereon.  They  depended  upon  a 
well  and  upon  the  branch  for  water  in  running  their  en- 
gine. About  one  or  two  years  afterwards,  J.  E.  bought 
of  T.  C.  six  acres  of  land  in  the  same  branch  above,  and 
immediately  adjoining  the  lot  of  S.  &  B.,  and  erected 


above  cannot  diminisli  the  quantity  of  water  which  would  otherwise 
descend,  without  grant  or  license.  Omelvaney  v,  Jaggers,  2  Hillf  (S.  C.) 
R.  634 ;  Haynes  v,  Gratt,  1  McCord,  (S.  C.)  R.  54S. 

1  Besides  the  authorities  in  the  two  or  three  preceding  sections,  see 
Cottell  V,  Luttrel,  4  Co.  R.  86 ;  Stone  v.  Bromwich,  Telv.  R.  162 ;  Sands 
V.  Trefusis,  Cra  Car.  578;  Brown  v.  Best,  1  Wils.  R.  174;  Merritt  v. 
Parker,  1  Coxe's  (N.  J.)  R.  460;  Hart  v.  Evans,  8  Barr,  (Penn.)  R.  18. 
Baron  Alderson  mentions  a  case  of  Dakin  v.  Cornish  tried  before  him  at 
Leeds,  in  1845,  where  water  was  taken  from  the  river  Ayr  to  work  a  steam- 
engine.  There  was  an  artificial  course  fh>m  the  river  to  a  reservoir  in  the 
yard  of  a  mill :  the  water  was  there  mixed  with  other  water  obtained  firom 
the  earth,  the  whole  was  then  used  for  the  steam-engine,  what  remained 
was  transferred  into  another  tube,  and  carried  back  to  the  river ;  and  the 
question  was  whether  this  was  injury  to  some  other  mills  lower  down  the 
stream.  He  says, — "  We  took  much  pains  about  the  case,  and  I  left  it  to 
the  jury  to  say  if  the  same  quantity  of  water  continued  to  ton  in  Ihe  river." 
Embrey  v.  Owen,  20  Law  Joum.  (N.  S.)  212,  &  S.  C.  4  Eng.  Law  &  £q. 
B.466. 


CB.  iy«]        OF  THE  INJURY  BT  DIVEBTINa  THE  WATEB.  99 

thereon  a  steam-mill,  depending  npon  a  weU  and  the 
branch  for  water  in  running  his  engine.  Ordinarily 
there  was  an  abundance  of  water  for  both  mills ;  bnt  in 
the  fall  of  1837,  there  being  a  droughty  the  branch 
fiiiled,  so  far  that  it  did  not  afford  water  sufficient  to 
ran  the  upper  mill  continually.  One  of  the  men  em- 
ployed by  J.  E.  made  a  dam  across  the  branch,  just 
below  J.  E.'s  mill,  and  thereby  diverted  all  the  water  in 
the  branch  into  J.  R's  welL ,  After  this  diversion,  th^ 
branch  went  dry  below,  and  the  mill  below  did  not  run 
in  consequence  of  it  more  than  one  day  in  a  week,  and 
was  then  supplied  with  water  from  the  well ;  for  which 
the  suit  was  brought.  The  Court  held  that  the  diver- 
sion^  according  to  all  the  cases,  both  English  and 
American,  was  clearly  illegal.^ 

§  99.  In  Parker  v.  Griswold,  in  Connecticut,^  it  ap- 
peared that  the  plaintiff  owned  land  on  a  natural  stream 
of  water,  and  that  the  defendant  owned  land,  with  a 
mill  thereon,  on  the  opposite  side,  and  bordered  by  it 
below  the  plaintiff's  land ;  and,  that,  under  an  authority 
obtained  from  the  proprietors  of  the  land  on  both  sides 
of  the  stream  above  the  plaintiff's  land,  the  defendant 
erected  a  dam  there,  and  cut  a  channel  therefrom  to  his 
mill  upon  his  land,  through  which  a  portion  of  the 
water  was  diverted  from  the  stream,  producing  a  con- 
siderable diminution  thereof;  and  that  the  water  was 
not  returned  until  it  had  passed  the  plaintiff's  land. 
It  was  held,  that  the  defendant  could  not  justify  such 
diversion,  either  by  virtue  of  the  authority  derived 
from  the  proprietors  above,  or  by  virtue  of  his  general 
rights  as  riparian  proprietor  below ;  and  that  the  plain- 


1  ETans  V.  Meniwetiier,  8  Scamm.  (HI.)  R.  492. 
3  Parker  v.  Giiflwold,  17  Conn.  B.  288. 
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tiff  was  not  precluded  from  an  action  for  such  diversion, 
because  he  owned  the  land  only  on  one  side  of  the 
stream  and  not  beyond  its  centre. 

§  99  a.  The  owners  of  a  mill  have-not  the  right,  when 
it  becomes  necessary  for  the  purpose  of  repairs,  to 
divert  the  stream  upon  which  it  is  situated,  to  the 
injury  of  another  proprietor  upon  the  same  stream 
below.  If  they  cannot  make  their  repairs  without 
such  injurious  diversion  of  the  stream,  they  must 
obtain  the  consent  of  the  proprietor  below  them,  for 
that  purpose,  or  answer  to  him  in  damages  for  the  in- 
jury he  sustains.  But  if  there  has  been  merely  a  deten- 
tion of  the  water,  then  the  question  arises  whether  such 
detention  was  reasonable.^ 

§  100.  Wherever  a  watercourse  divides  two  estates, 
the  riparian  owner  of  neither  can  lawfully  carry  off 
any  part  of  the  water  without  the  consent  of  the  other 
opposite ;  and  each  riparian  owner  is  entitled,  not  to 
half,  or  other  proportion  of  the  water,  but  to  the  whole 
bulk  of  the  stream,  undivided  and  indivisible,  or  per 
my  et  per  toid.  To  use  the  language  of  Platt,  J.,  in 
Vandenburg  v.  Vanbergen,  in  New  York,*  —  ^The 
grant  of  an  undivided  share  in  a  stream  of  water,  would 
not  authorize  the  grantee  to  appropriate  or  modify  the 
stream  to  the  injury  of  others  who  have  a  joint  interest 
in  it  The  property  in  a  stream  of  water  is  indivisible. 
The  joint  proprietors  must  use  it  as  an  entire  stream 
in  its  natural  channel ;  a  severance  would  destroy  the 
rights  of  all.  In  Blanchard  v.  Baker,  in  Maine,®  the 
defendants,  who  had  their  dam  on  the  side  of  the 
stream  opposite  to  the  plaintiff's  dam,  contended  that 

1  Hoesen  v.  CoYentry,  10  Barb.  (N.  Y.)  Sap.  Ca  R.  518.    As  to 
detaining  the  water,  see  post,  §  115. 
9  Vandenbui^  v.  Yanbei^n,  18  Johns.  (N.  Y.)  B.  212. 
3  BUnchard  v.  Baker,  8  GxeenL  (Me.)  R.  268. 
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they  had  a  good  and  legal  right  to  one  half  of  the 
water  in  the  main  stream^  and  to  carry  it  off  by  deep- 
ening an  ancient  outlet  or  canal.  The  following  dia- 
gram shows  the  relative  positions  of  the  places  allnded 
to  in  the  testimony. 


a  a  Fkunlaff's  mill  and  dam. 

0* 


h  h  Defendanf  8  mill  and  dam. 


102  LAW  OF  WATSRC0UB8BS.  [0H»  I?. 

It  was  held  that  the  defendants  had  not  a  right  to 
one  half  of  the  water  in  the  main  stream  of  the  liver,  so 
as  to  abstract  it  by  means  of  the  channel  in  question. 
The  Court  said,  in  reply  to  the  suggestion,  that  the 
owners  of  the  dam  on  the  eastern  side  of  the  river, 
had  a  right  to  half  the  water,  and  to  divert  to  that 
extent, — ^  It  has  been  seen,  that  if  they  had  been  the 
owners  on  both  sides,  they  had  no  right  to  divert  the 
water,  without  again  returning  it  to  its  original  channel 
Besides,  it  was  impossible,  in  the  nature  of  things,  that 
they  could  take  it  from  their  side  only ;  an  equal  por^ 
tion  from  the  plaintiff's  side,  must  have  been  mingled 
with  all  that  was  diverted." 

§  101.  In  a  case  in  the  Circuit  Court  of  the  United 
States,  (first  circuit,)  ^  it  appeared  that  at  certain  falls 
on  the  river  Presumpscut,  in  Maine,  there  were  two 
successive  falls,  upon  which  there  were  erected  certain 
mills  and  mill-dams,  being  called  the  upper  and  lower 
mill-dams,  and  the  distance  between  them  being  about 
forty  or  fifiy  feet ;  and  the  water  therein  constituted 
the  mill-pond  of  the  lower  dam ;  that  the  plaintiff  was 
the  owner  in  severally  of  certain  mills  and  mill  privi- 
leges, upon  the  lower  dam,  and  that  the  defendants 
were  entitled  to  certain  other  mills  and  nn'H  privileges 
on  the  same  dam,  also  in  severalty.  The  defendants 
were  the  owners  of  a  cotton  factory  miU  near  the  left 
bank  of  the  river,  and  opened  a  canal  for  the  supply  of 
the  water  necessary  to  work  that  mill,  into  the  pond 
immediately  below  the  upper  dam ;  and  the  water  thus 
withdrawn  was  returned  again  into  the  river  immedi- 
ately below  the  lower  dam.    The  defendants  insisted 


1  Webb  V.  Parilaiid  Manaf.  Co.,  3  Sanm.  (Cir.  Ckx)  R.  189. 
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• 

upon  their  right  so  to  diyert  and  withdraw  the  water, 

by  means  of  their  canal,  upon  the  ground,  that  it  was 

only  a  small  part  (about  one  fourth)  of  the  water,  to 

which,  as  mill  owners  on  the  lower  dam,  H^ey  were 

entitled.    It  was  held  ihat  both  parties  were  entitled 

fer  mif  d  per  tout,  to  their  proportions  of  the  whole 

stream,  on  its  arrival  at  the  dam ;  and  that  neither 

party  could  divert  any  portion  of  it,  though  the  portion 

diverted  was  a  less  quantity  than  he  would  naturally 

use  at  his  mill  on  the  dam ;  and  that  it  was  no  answer 

to  such  a  violation  of  right  by  one  party,  that  the 

otiier  had  increased  the  quantity   of  water  in  the 

sixeam  by  means  of  a  reservoir  higher  up. 

1 102.  The  water,  a  foot  or  more  in  depth,  that  runs 
over  a  dam,  is  not  to  be  considered  surplus  water,  and 
as  of  no  value ;  for  the  head,  and  of  course  the  water 
power,  is  thereby  increased.  And,  if  a  right  is  granted 
by  a  riparian  proprietor  to  abut  a  milium  on  his  land, 
extending  from  the  opposite  side  of  the  river,  the 
grantee  has,  primd^fade^  a  right  to  all  the  water-power 
created  by  the  erection  of  the  dam ;  and  the  burden 
of  proof  is  on  the  grantor  to  show  that  the  grant  was 
made  with  restrictions  in  respect  to  the  use  of  the 
water  by  the  grantee.^ 

§  103.  It  appeared  on  the  trial,  in  Curtig  v.  Jackson, 
in  Massachusetts,^  that  the  water  of  Charles  River 
between  Newton  and  Needham,  at  the  place  where  the 
plaintiff's  mill  was  situated,  was  divided  by  a  small 
island  or  rock,  and  that  part  of  the  water  passed  on 
the  Needham  side  to  a  certain  miU  of  the  defendant ; 


1  BliflB  V.  Bice,  17  Pick.  (Mass.)  R.  23. 
s  CvTliB  o.  Jackaon,  18  Maas.  R.  507. 
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and  the  other  part  passed  on  the  Newton  side  to  the  mill 
of  the  plaintifl^  and  to  certain  other  mills  on  the  same 
side  of  the  river,  there  being  but  one  dam  for  all  the 
mills.  On  the  Needham  side  there  was  a  sand-bank 
aboye  the  defendant's  mill ;  and  the  defendant  haying 
preyiously  dug  out  a  channel  between  that  bank  and 
the  Needham  shore,  down  to  his  mill,  placed  a  dam  or 
pile  of  stones  from  the  upper  end  of  the  said  bank  to 
the  Newton  shore,  so  as  to  turn  nearly  all  the  water 
through  the  aboye-mentioned  new  channel  ta  his  own 
mill ;  and  for  this  injury  the  action  was  brought  The 
defendant  justified  by  endeayoring  to  proye  a  right  by 
prescription  of  using  the  water  of  the  stream  in  ex- 
clusion of  all  others,  when  there  was  not  enough  for 
the  mills  on  both  sides.  But  the  Court  held,  that 
where  there  are  mills  on  both  sides  of  a  watercourse, 
if  the  mill  owner  on  one  side  has  the  exdusiye  right 
to  use  the  whole  of  the  water  wheneyer  there  is  not 
enough  for  the  mills  on  both  sides,  he  is  not  authorized 
to  erect  a  permanent  dam  to  turn  the  water  to  his  mill; 
but  that  he  must  rely  on  his  legal  remedy  if  his  right 
be  infringed  by  the  mill  owners  on  the  oilier  side. 

§  104.  In  Arthur  v.  Case,  in  the  Court  of  Chancery 
of  New  York,^  it  appeared  that  the  complainants  were 
the  owners  of  certain  mills  and  mill  priyQeges  on  the 
mrth  side  of  the  outlet  of  Lake  George ;  and  that  the 
defendants  owned  mills  and  miU  privileges  on  the 
south  side  of  the  same  stream  or  outlet  In  the  middle 
of  the  outlet  there  was  an  island,  and  the  main  current 
of  the  stream  ran  naturally  on  the  mrth  side  of  the 
island.    A  dam  extended  from  the  island  to  the  soM 


1  ArUnir  «.  Que,  1  Paige,  (N.  Y.)  Gh.  B.  447. 
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shore   on  which  the  mills  of  the   defendants  were 
situate ;  and  a  similar  dam  ran  from  the  island  to  the 
norih  shore  by  means  of  which  the  complainant's  mills 
were  supplied  with  water;  but  in  dry  seasons- there 
was  not  water  in  the  stream  sufficient  to  supply  all  the 
mills.     The  defendants^  claiming  the  right  to  haye  their 
mills  first  supplied,  commenced  building  a  dam  firom 
the  island  to  strike  the  norik  shore  some  distance  above 
the  already  established  dam,  the  effect  of  which  would 
be  to  deprive  the  mills  of  the  complainants  of  water  in 
dry  seasons,  and  turn  the  whole  stream  to  the  satUh  of 
the  island.    The  complainants,  having  obtained  an  in- 
junction to  restrain  the  defendants  from  building  this 
intended  new  dam,  and,  on  coming  in  of  the  answer,  a 
motion  being  made  to  dissolve  the  injunction.  Chan- 
cellor Walworth  held,  that  **  where  hydraulic  works 
are  erected  on  both  banks  of  a  private  stream,  if  there 
is  not  sufficient  water  to  afford  a  full  supply  for  all,  the 
owner  on  each  side  is  entitled  to  an  equal  share  of  the 
water."    Both  parties,  he  sai^  were  entitled  to  partici- 
pate equdly  in  the  use  of  the  water ;  and  ^  if  either 
parfy  draws  more  than  a  fair  proportion,  or  it  is  neces- 
sary to  excavate  in  the  bed  of  the  river  to  give  the 
defendants  a  due  proportion,  the  manner  of  exercising 
the  right,  and  ihe  nature  and  extent  of  the  excavation, 
must  be  settled  under  the  direction  of  the  Court,  on 
the  report  of  the  master." 

§  105.  It  appeared  in  a  case  in  New  Hampshire, 
that  a  certain  deed,  under  which  the  defendant  claimed, 
purported  to  convey  ^  the  northerly  half  of  the  mill- 
dam  "  in  dispute,  and  also  the  privilege  of  taking  the 
water  fix)m  any  part  of  the  said  ^  northerly  half  of  the 
mill-dam,"  for  the  use  and  benefit  of  the  grantee  and 
his  heirs  and  assigns.    Under  this  grants  the  defendant 
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contended  for  a  right  totally  to  destroy  the  north  half 
of  the  miU-dam^  or  to  draw  water  from  it  for  his  uses 
in  any  quantities,  in  any  manner,  or  at  any  period  of 
time.  The  plaintiff,  on  the  contrary,  contended,  that 
every  thing  which  passed  under  the  grant  was  a  right 
to  use  the  north  half  of  the  mill-dam  for  the  purposes 
to  which  mill-dams  are  usually  devoted,  without  the 
legal  power  either  to  remove  it,  or  permit  decays  so  as 
to  injure  the  plaintiff's  enjoyment  of  the  other  half  of 
the  mill-dam.  It  was  held  by  the  Court  that  the  deed 
passed  the  right  to  the  use  of  one  half  of  the  water 
only,  and,  therefore,  that  an  action  would  lie  against 
the  grantee  for  taking  more  than  one  half  the  water  to 
the  injury  of  the  grantor.  Mi:.  J.  Woodbury  observed, 
— ^^  From  the  circumstances  that  when  the  deed  was 
executed,  the  mills  were  situate  on  the  norther^  half  of 
the  dam,  as  well  as  on  the  south  half,  it  is  reasonable 
to  presume  that  the  northerly  half  was  sold  under  an 
expectation  it  would  be  used  to  turn  those  miUs,  and 
not  be  altogether  destroyed,  or  the  gates  removed  so 
as  to  be  tantamount  to  a  total  destruction,  of  Hit  for  the 
purposes  of  a  mill-dam  for  the  mills  situated  on  both 
halves.''  Richardson,  C.  J.,  construed  the  law  to  be, 
that  ^  a  conveyance  of  one  half  of  a  dam,  is  a  convey- 
ai^ce  of  a  right  to  use  one  half  of  the  water ;  the  parties 
own  the  dam  neither  as  tenants  in  common,  or  as  joint 
tenants,  but  each  has  all  the  title  in  his  several  part 
Of  the  head  of  water  raised  by  the  dam,  they  are,  how- 
ever, ienants  in  common ;  and,  in  such  case,  if  one 
draws  the  water  unreasonably  to  the  injury  of  the 
other,  case  may  be  maintained  for  the  injury.^ 


1  Bunnelfl  v.  Bullen,  2  N.  Hamp.  B.  582.    Where  two  own  severallj 
Beyeral  parts  of  the  same  dam,  there  is  an  implied  contract  or  covenant 
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§  106.  In  a  case  in  Massachusetts/  it  appeared,  that 
the  plaintiff,  ^^and  those  under  whom  they  claim, 
owned  a  stone  saw-mill  on  the  east  side  of  Williams 
River,  and  had  made  use  of  the  dam  for  more  than 
twenty  years.  The  defendant  owned  a  fulling-mill  on 
the  west  side  of  the  river.  On  the  11th  of  July,  1827, 
the  defendant,  after  making  a  temporary  dam,  took 
away  an  old  floom  on  the  west  bank,  and  dug  the  dirt 
away  for  the  purpose  of  putting  in  a  new  floom.  This 
weakened  the  temporary  dam  in  such  a  manner  that 
the  water  pressed  through  it  and  undermined  it ;  and 
to  prevent  the  water  from  doing  damage,  the  defendant 
tore  off  the  flash-boards  and  hoisted  the  waste-gate  of 
the  dam,  east  of  the  centre  of  the  river.  The  effect  of 
this  was,  to  deprive  the  plaintijQ&  of  the  use  of  their 
stone  saw-mill  wholly  for  two  or  three  days,  and  par- 
tially for  ten  weeks.  On  the  part  of  the  defendant  it 
was  contended,  that  he  had  a  common  right  in  the  dam 
with  the  plaintiff;  and  that  he  was  not  liable  for  the 
injury.  He  proved  that,  twenty-two  years  previous  to 
the  alleged  trespass,  one  Curtis,  under  whom  he  claims, 
with  certain  persons  under  whom  the  plaintiffs  claim, 
built  the  dam,  and  that  the  pl^tifife  and  the  defendant 


between  them,  lunnmg  with  the  Iand|  that  each  shall  keep  in  repair  his 
portion  of  the  dam,  so  long  as  he  uses  the  water ;  and  that  as  soon  as  one 
ceases  to  use  the  water,  he  shall  permit  the  other  to  repedr  the  whole.  On 
that  implied  contract,  the  statnte  of  New  Hampshire  of  June  16, 1801, 
entitled  *'An  Act  relative  to  the  repairs  of  Mills,  ftc.,"  is  founded.  Per 
Bichardson,  C.  J.,  in  Bunnels  v,  Bollen,  tid.  sup.  See  Lapham  v.  Curtis, 
5  Yermt  871,  in  which  it  was  held  that  it  was  the  duty  of  each  owner  of 
a  dam  to  use  or^nary  care  and  diligence  in  making  repairs  to  it,  so  as  to 
prevent  injury  being  done  to  the  other ;  and  if  he  does  not  use  ordinary 
care  and  diligence,  he  will  be  liable  for  all  consequential  damages  to  the 
other. 
1  Boynton  v.  Bees,  9  Pick,  (liass.)  B.  528. 
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had  repaired  it  together  from  time  to  tune,  and  that, 
until  the  time  of  the  trespass,  the  water  privilege  had 
been  used  in  the  following  manner,  viz.,  the  preference 
in  the  use  of  the  water  had  always  been  claimed  by  the 
proprietors  of  the  stone  saw-mill,  except  for  the  season 
of  fulling  cloth  for  customers,  which  was  stated  to  be 
from  the  1st  of  September  to  the  1st  of  March,  during 
which  period  the  ovmers  of  the  fulling-mill  claimed  the 
preference  for  fulling  cloth  for  customers.  The  defend- 
ant contended,  that  inasmuch  as  the  injury  happened 
to  the  plaintiffs  when  he  was  in  the  act  of  repairing  his 
^floom,  he  ought  not  to  be  charged  with  the  damage 
sustained ;  but  the  plainti£&  insisted,  that  between  the 
1st  of  March  and  the  1st  of  September  in  each  year, 
they  had  a  right  to  the  fuU  use  of  the  water  for  ca^ 
rying  their  mill,  and  that  the  defendant  had  no  rights 
for  the  purpose  of  repairing  his  dam,  to  do  any  thing 
which  should  injure  them  in  the  fuU  use  of  the  water, 
and  that  if,  from  any  attempt  of  the  defendant  to  repair 
his  floom,  he  had  rendered  it  necessary,  in  order  to  pre- 
vent greater  damage,  to  hoist  their  waste-gate  and  take 
off  their  flash-boards,  he  must  be  answerable  in  da- 
mages ;  and  that  it  was  his  duty,  in  making  his  repairs, 
to  have  taken  such  precautions  as  would  have  prevent- 
ed any  damage  to  the  plaintiffs.  Wilde,  J.,  ruled, that 
the  defendant  had  a  right  to  make  repairs  upon  his 
floom  between  the  1st  of  March  and  the  1st  of  Septem- 
ber ;  and  that  he  was  not  answerable  for  the  damage 
done  to  the  plaintiff  in  taking  off  their  flash-boards 
and  hoisting  their  waste-gate,  provided  the  jury  should 
be  satisfied,  that  in  making  the  excavation  below  the 
dam  for  the  purpose  of  repairing  his  mill,  he  had  used 
due  and  ordinary  diligence ;  and  the  question  whether 
he  had  used  such  diligence  was  submitted  to  the  jury." 
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To  this  opinion  and  direction  the  p]ainti£b  excepted ; 
and  the  Conrt  gave  their  opinion  as  follows:  —  <^The 
parties  were  jointly  liable  to  keep  the  dam  in  repair^ 
nothing  to  the  contrary  appearing,  and  the  floom  con- 
tignons  to  the  mill  of  either  was  to  be  supported  at  his 
indiTidnal  expense.  It  seems  dear  that  this  right  to 
repair  extends  throughout  the  year.  If  there  was  a 
preference  in  the  use  of  the  water  during  part  of  the 
year,  but  not  an  exclusive  rights  tiien  the  defendant 
was  entitled  to  the  surplus  water,  and  he  had  a  ri^t 
to  repair  on  that  account.  But  besdes  this,  either 
party  had  not  only  a  right  to  keep  bis  floom  in  repair 
for  his  own  use,  but  his  duiy  required  him  to  do  so,  in 
order  to  save  the  water  for  the  use  of  the  other  party. 
The  defendant,  then^  having  had  the  right  to  make 
repairs,  the  question  wasi,  whether  he  used  ordinary 
diligence.  This  question  was  submitted  to  the  jury 
with  instructions  that  were  correct  If  the  defendant 
was  bound  to  keep  his  floom  in  repair,  he  is  not  answer- 
able for  the  accidental  consequences  of  repairing,  pro- 
vided he  was  not  guilty  of  negligence.  If  any  accident 
happened  which  rendered  extraordinary  steps  neces- 
sary in  order  to  preserve  the  common  property,  as 
lifting  the  waste-gate  or  removing  the  flash-boards  of 
the  plaintifis,  he  had  a  right  to  enter  on  the  plainti£&' 
lan^  and  perform  these  acts.** 

1 107.  If  two  opposite  riparian  owners  upon  a  water- 
course, by  an  agreement  between  them,  erect  mills  on 
the  land  of  one  of  them^  and  turn  the  whole  stream  to 
the  miUs ;  the  water  thus  becomes  appropriated  to  the 
mills ;  so  that,  if  they  be  held  jointly,  or  in  common,  a 
release  of  the  right  of  one  tenant  in  the  mills,  will  pass 
his  right  in  the  water  also.^ 

1  Wetmors  v.  White,  t  Gaiaei,  (N.  T.  Ca.  in  Errar,)  87. 
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§  108.  Of  course,  no  riparian  proprietor  opposite  to 
another,  without  a  legal  permission,  can  build  a  dam 
which  extends  beyond  the  thread  of  the  river^  without 
committing  a  trespass ;  and,  therefore,  if,  in  removing 
such  encroachment,  the  water  is  diverted,  the  law  af- 
fords no  redress.  This  was  expressly  held  in  Wigford 
i.  Gill.^  In  that  case,  the  action  was  trespass,  and  the 
&cts  were,  J.  S.  erected  a  mill-dam,  partly  upon  his 
own  land,  and  partly  upon  the  adjoining  land;  the 
owner  of  the  adjoining  land  pulled  down  the  part  of 
the  dam  which  was  upon  his  land,  by  which  the  whole 
dam  fell  down,  and  consequently  the  whole  water  was 
discharged.  The  Court  held,  that  the  pulling  down  of 
the  dam,  under  these  circumstances,  was  entirely  jus- 
tifiable. 

3.  Subterranean  Diversion. 

§  109.  We  now  come  to  the  consideration  of  the 
important  question  which  has  in  several  very  modem 
cases  been  ably  discussed,  namely.  Whether  in  the  case 
of  two  adjoirdrig  closes^  upon  one  of  which  is  a  spring  and 
watercourse  issuing  from  it,  the  owner  of  the  oth(r  close  is 
liable  for  sinking  a  weU  in  ity  and  thereby  cutting  off^  or 
dimnishingj  the  water  of  the  spring  ?  In  other  words, 
whether  the  same  law  appUcalle  to  the  diversion  of  a  water- 
course  running  over  the  surface  of  the  land,  is  applicable  to 
springs  under  ground?  The  propounding  of  such  a 
question  at  once  brings  to  mind  the  well-known  maxim, 
that,  in  contemplation  of  law,  land  always  extends 
downwards  as  well  as  upwards ;  so  that  whatever  is  in 
a  direct  line  between  the  surface  of  any  land  and  the 


1  See  Ante,  ch.  1,  §  10. 

>  Wigfozd  V.  GUI,  Cro.  Eliz.  269. 
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centre  of  fhe  earth,  belongs  to  the  owner  of  the  snr- 
fikce.  It  wonld  consequently  seem  to  follow,  that  whe- 
ther what  is  subterranean  be  solid  rock,  mines,  or  poroos 
soil,  or  salt  springs,  or  part  land  and  part  water,  the 
person  who  owns  the  snr&ce  may  dig  therein  and 
apply  all  that  is  there  found  to  his  own  purposes  ad 
VbUvm.  The  owner  of  the  sur&ce  may,  by  excavating 
at  the  extremity,  and  under  the  surface  of  his  own 
land,  and  ^  near  a  newly-built  house  that  the  house 
falls  down ;  yet,  although  there  is  damage,  no  action  is 
maintainable  unless  the  house  had  been  enjoyed  for 
twenty  years ;  but,  if  due  caution  is  observed,  it  is 
damnum  absque  inQuria.  In  these,  and  similar  cases, 
there  is  undoubtedly  a  hardship  upon  the  party  injured 
to  be  without  remedy.^  But,  by  that  consideration. 
Courts  are  not  influenced ;  and  as  was  said  by  Rolfe^  J., 
in  Winterbottom  v.  Wright,^  "  hard  cases  are  apt  to 
introduce  bad  law."  *  But  we  proceed  to  what  Courts 
of  justice  have  said  and  adjudged  upon  the  subject 
immediately  under  consideration. 

§  110.  The  defendants  were  the  commissioners  ap- 
pointed, under  an  Act  of  Parliament,  for  paving,  cleansing, 
&c.,  certain  squares  and  streets  in  London,  and  were 
empowered  to  sink  wells  and  erect  pumps,  for  the  pur-  ' 
pose  of  watering  those  squares  and  streets.  The  plain- 
tifb  were  trustees,  under  the  same  act,  for  improving 
and  regulating  the  use  and  enjoyment  of  the  garden  of 
Queen's  Square,  London,  and  repairing  the  pump  and 
weU  in  the  square.  The  defendants,  having  begun  to 
sink  a  well  at  the  distance  of  twenty-three  yards  from 


^  See  Bloom's  Legal  Mftxims,  160,  289. 

s  Winterbottom  v.  Wright,  10  M.  &  Welsh.  R.  116. 

3  See  also  Walker  v.  Hatton,  10  M.  &  Welsh.  B.  259. 
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an  old  well  and  pump  sitoate  within  and  dose  to  the 
iron  railings,  round  the  garden  of  Queen's  Square,  a 
bill  was  filed  in  1840,  alleging,  that  the  old  well  and 
pump  had  always  been  repaired  at  the  expense  of  the 
inhabitants  of  tiie  square,  who  had  at  all  times  been  in 
the  habit  of  having  the  handle  of  it  locked  during  the 
night,  in  order  to  prevent  the  water  with  which  it  was 
scantily  supplied,  being  exhausted ;  and  that  the  new 
well  was  intended  to  be  sunk  deeper  than  the  old  one, 
and  would,  when  completed,  draw  off  the  water  from  it 
The  bill  prayed  for  an  injunction  to  restrain  the  de- 
fendants from  further  sinking  their  well,  or  doing  any 
other  act  as  tending  to  diminish  the  supply  of  water  to  the 
old  well  The  injunction  having  been  granted  et  parUy 
the  defendants  moved  to  dissolve  it  The  Yice-Chan- 
ceUor  (ShadweU)  said,  that  although  his  opinion  was 
un&vorable  to  the  right  claimed  by  the  plaintifEs,  yet 
as  the  question  whether  they  have  that  right  or  not 
was  a  legal  one,  he  ought  to  restrain  the  defendants 
from  doing  the  act  complained  o^  until  that  question 
had  been  determined  in  a  Court  of  law.  He  said,  how- 
ever, that  there  was  no  evidence  at  all,  that  the  wells 
were  supplied  by  a  stream  of  flowing  water,  or  in  what 
other  manner  they  were  supplied.  The  counsel  for  the 
defendants  contended  that  the  owner  of  a  pump  cannot 
prevent  his  neighbor  from  erecting  a  pump  on  his  land, 
because  it  may,  perhaps^  lessen  the  supply  of  water  to 
the  other  pump.^ 

§  111.  In  Dexter  t^.  The  Providence  Aqueduct  Com- 
pany, in  the  Circuit  Court  of  the  United  States,  for  the 
first  Circuit,'  which  was  a  bill  in  equity,  the  plaintiff 


^  Hammond  v.  Hall,  10  Simon,  Ch.  B.  058. 

>  Dexter  r.  FkoYidenoe  Aqaeduci  Cknpanj,  1  Slorf,  (CSr.  Ca)  B.  887. 
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asserted  himself  to  be  the  owner  of  a  certaiii  meadow, 
and  that  fiyr  twenty  yean  and  more,  before  December 
1832^  he  and  those  under  whom  he  claimed  and  derived 
his  title,  were  in  peaceable  possession  thereof,  with  all 
the  rights  and  privileges  of  a  certain  ^primg  and  water- 
course thereon  situated,  and  passing  and  flowing  upon 
and  oyer,  and  extending  and  running  through  a  part  of 
the  meadow,  for  the  purpose  of  irrigation,  and  for  drink 
for  his  cattie  feeding  therein;  that  the  defendants, 
knowing  the  premises,  in  December,  1832,  dug  and 
sunk  a  deep  well,  fountain,  and  pit,  in  an  adjacent  close, 
and  dug  a  trench  therefrom,  and  laid  and  placed  iron 
pipes  leading  from  the  well  or  fountain  to  the  city  of 
Providence ;  whereby  they  diverted  the  water  from  the 
said  spring,  and  m  diverted  the  natural  flow  of  the 
spring  and  watercourse,  that  they  were  dry  a  consid- 
erable portion  of  the  year,  &c.  Mr.  J.  Stoby  was  clearly 
of  opinion  that  if  the  gravamen  was  made  atd  by  euffieient 
proof y  the  plaintiff  was  entitied  to  relief  under  the  bill. 
The  case  of  Balston  v.  Bensted,^  he  held  to  be  di- 
rectly in  point  The  defence  principally  turned  upon 
a  denial  of  the  matter  of  faety  that  the  spring  and 
watercourse  in  question  had  been  diverted  at  all,  or, 
if  diverted  at  all,  that  it  had  been  caused  by  the  dig- 

m 

ging  of  the  toeU  and  fountain  and  water  pipes-  of  the 
eempany  ;  and  the  company  attributed  the  diminution 
of  the  water  alleged,  to  other  natural  causes  wholly  ^ 
independent  of  their  well  or  fountain.  In  consideration 
of  the  contradictory  nature  of  a  great  mass  of  testimony 
relating  merely  to  the  matter  of  &ct,  and  dependent 
upon  the  credibiliiy  of  witnesses,  the  Court  proposed 
that  the  following  questions  should  be  submitted  to  a 


1  Babton  v.  Benstod,  \  Campb.  S.  468. 
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jury  to  aid  in  the  decision :  —  Isi  Whether  there  wm 
amf  eueh  dwermn  of  the  water  as  that  aUegedf  2d  K 
SO9  what  damages  have  been  sustained  thereby  ?  3d. 
What  is  the  permanent  diminution  or  loss  in  value  of 
the  plaintiff's  meadow  land,  occasioned  thereby  ?  The 
case  of  Balston  v.  Bensted,  relied  on  by  the  Courts  was 
tried  at  the  Summer  Assizes,  48  Geo.  3,  1808,  and  it 
was  therein  held  by  Lord  Ellenborough,  that  the  owner 
of  a  close  cannot  lawfully  cut  a  drain,  whereby  the 
supply  of  water  to  the  spring  of  an  adjoining  close, 
(rfter  an  er^'oyment  of  it  far  twenfy  years,  is  diminished. 
Lord  Eilenborough  held,  early  in  the  trial,  that  the  only 
question  was,  whether  the  diminution  of  the  supply  of 
water  had  iem  earned  by  the  drain  dug  by  the  defend- 
ant. The  ccMsatioHy  (according  to  the  reporter,)  being 
clearly  made  out,  it  was  agreed,  upon  the  recommend- 
ation of  the  Court,  that  the  water  should  be  conveyed 
from  the  defendants  quarry  to  the  plaintiff's  works,  in 
the  manner  that  should  be  directed  by  an  arbitration ; 
and  a  juror  was  therefore  withdrawn. 

§  112.  In  Smith  t^.  Adams,  in  the  Court  of  Chancery 
of  New  York,^  it  was  held,  that  where  a  spring  is  sup- 
plied by  a  hidden  stream  passing  through  the  earth, 
the  owner  of  the  land  above  where  the  water  of  the 
spring  issues  has  no  right  to  divert  such  water,  by  an 
excavation  or  artificial  works  upon  his  own  land,  to  the 
injury  of  the  riparian  proprietors  below,  who  are  sup- 
plied by  the  waters  of  such  spring  in  their  natural  course, 
or  by  prescriptive  use.  The  complainant  was  the 
owner  of  a  ten  acre  lot  with  a  cloth-dressing  establish- 
ment ;  and  he  was  also  the  owner  of  another  lot  of 


1  Smith  V.  Adams,  6  Fuge,  (N.  T.)  Ch.  B.  4S5. 
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one  acre  adjoining  the  lands  of  the  defendant,  and  sepa- 
rated from  the  ten  acre  lot  by  a  turnpike  road.  Upon 
the  one  acre  lot,  and  only  a  few  feet  below  the  defend- 
ant's line,  there  issued  out  of  the  slate  rock,  from  the 
direction  of  the  defendant's  land,  a  perennial  spring ; 
the  waters  of  which,  when  flowing  in  their  natural 
course,  ran  across  the  one  acre  tot,  and  thence  through 
the  defendant's  lands  situated  lower  down,  into  a  creek 
which  ran  through  the  ten  acre  lot,  at  a  point  below 
the  complainant's  ten  acre  lot  In  1804,  the  then 
owner  of  the  two  lots  belonging  to  the  complainant, 
laid  an  aqueduct  of  logs,  from  the  spring,  across  the 
turnpike,  to  the  ten  acre  lot,  for  the  purpose  of  carry- 
ing water  to  a  distillery  which  was  then  in  operation 
there.  By  this  aqueduct  the  greatest  portion  of  the 
water  of  the  spring  was  diverted  from  its  natural  course 
over  the  defendant's  lands  below  the  spring  lot,  and 
was  discharged  upon  the  ten  acre  lot  This  change  of 
the  natural  course  of  the  water  had  continued  by  means 
of  the  aqueduct,  and  the  waters  thus  diverted  had  been 
used  for  different  purposes  upon  the  ten  acre  lot,  down 
te  the  time  of  filing  of  complainant's  bill,  in  1831.  The 
whole  water  thus  diverted  was  seldom  actually  used  by 
Hie  complainant  and  those  under  whom  he  claimed,  but 
a  veiy  considerable  portion  thereof  had  been  suffered 
to  run  to  waste.  The  defendant  and  his  frither,  from 
whom  he  derived  title  to  his  lands  above  and  below 
the  spring,  had  for  more  than  thirty  years  been  in  the 
habit  of  resorting  to  the  spring  and  taking  water  there- 
from for  cattle  and  for  domestic  purposes.  In  1825, 
the  defendant  laid  an  aqueduct  of  logs  from  the  spring 
to  his  house,  and  thereby  conveyed  a  small  portion  of 
the  water  in  that  direction  for  the  use  of  his  family, 
&0. ;  and  he  continued  to  use  the  water  in  that  man- 
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net  without  objection  or  molestation  for  about  five 
yeara  In  1830,  for  some  unexplained  cause,  that  part 
of  the  defendant's  aqueduct  which  was  continued  for  a 
short  distance  in  the  soil  of  the  complainant's  lot,  to 
reach  the  spring,  was  torn  up  and  destroyed  by  the 
plaintiff's  direction.  The  defendant  being  thus  de- 
prived of  the  power  of  using  a  portion  of  the  water  in 
this  way,  dug  down  upon  Ms  awn  landy  a  short  digtaance 
above  the  sprinffy  unlU  he  struck  the  subterranean  stream  ; 
and  from  this  point  he  laid  a  .new  aqueduct  to  his 
house.  The  Vice-Chancellor,  upon  the  hearing  before 
him,  decided,  that  the  complainant  had  established  a 
prescriptive  right  to  divert  so  much  of  the  water  of  the 
spring  as  would  pass  through  an  aqueduct  of  one  and 
a  quarter  inch  in  diameter,  and  to  use  the  same  at  his 
discretion ;  and  to  have  the  whole  of  the  residue  of  the 
waters  to  pass  over  his  spring  lot  in  their  natural  course. 
He,  therefore,  decreed  accordingly,  and  granted  a  per- 
petual injunction  to  restrain  the  defendant  from  divert- 
ing any  portion  of  the  waters  which  supplied  the  spring, 
from  their  natural  channel.  From  this  decree  the  de- 
fendant appealed  to  the  Chancellor,  who  concurred  with 
the  Vice-Chancellor  in  the  conclusion  that  the  evidence 
established  a  prescriptive  right  in  the  complainant  to 
divert  a  portion  of  the  waters  of  the  spring  across  the 
defendant's  land ;  but  aj3  to  the  subterranean  diversion, 
he  said,  —  ^^  It  is  necessary  then  to  examine  whether 
the  diverting  the  water  found  in  the  earth,  in  the  de- 
fendant's own  land,  to  the  extent  to  which  the  water 
has  been  diverted  by  Adams  in  this  case,  entitles  the 
complainant  to  the  extraordinary  remedy  of  a  perpe- 
tual injunction  under  a  decree  of  this  Court ;  upon  prin- 
ciple, I  think  the  rights  of  the  parties  must  be  the 
same  whether  the  spring  issues  from  the  earth  upon 
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tlie  land  of  Adams,  or  after  passing  under  ground 
through  his  land,  first  makes  its  appearance  upon  the 
sui&ce  of  the  earth  upon  the  lot  of  Smith,  a  little  fiur- 
ther  down.  The  only  difficult jf  presenUd  in  ike  latter  ease 
is  to  establish  the  fact  that  the  isater  diverted  is  the  same 
which,  in  its  natural  course j  issued  upon  and  flowed  across 
the  lands  below.  And  such  was  the  decision  of  Lord 
EUenborough  in  Balston  v.  Bensted.^  Here  the  fiict  is 
clearly  established,  that  the  stream  of  ijater  of  half  an 
inch  in  diameter,  whic|i  the  defendant  has  /diverted  to 
his  house  by  means  of  the  aqueduct  upon  his  own  land, 
is  a  part  of  the  larger  stream  which  naturally  issued 
from  the  earth  upon  the  spring  lot  below.  The  law 
being  well  settle^  that  the  owner  of  the  superior  her* 
itage  has  no  right  to  detain  or  divert  the  water  which 
passes  through  his  land,  to  the  injury  of  those  who 
were  accustomed  to  receive  it  upon  their  lands  below, 
there  can  be  no  reasonable  doubt  of  the  complainant's 
right  to  sustain  an  action,  in  the  appropriate  tribunal, 
for  this  abstraction  of  a  part  of  the  water  of  the  spring, 
if  he  has  in  &ct  sustained  any  damage  either  directly, 
or  by  the  prospective  diminution  of  the  value  of  the 
spring  lof 

1 113.  In  Oreenleaf  v.  Francis,  in  the  Supreme  Court 
of  Massachusetts,^  it  was  held,  that  in  the  absence  of  all 
rights  acquired  by  grant  or  adverse  user  for  twenty 
years,  the  owner  of  land  may  dig  a  weU  on  any  part  of 
it,  notwithstanding  he  thereby  diminishes  the  water  in 
his  neighbors  well ;  unless  in  so  doing,  he  is  actuated 
by  a  mere  malicious  inteni  It  appeared  that  the 
plaintiff's  cellar  was  dug  fourteen  years  before,  and  ^ 


^  Cited  in  the  preceding  section. 

*  Greenleaf  V.  Francis,  18  Pick.  Mass.  R.  117. 
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water  was  then  found,  and  in  about  two  years  after* 
wards,  an  excavation  was  made  in  the  earth,  in  the 
place  where  the  well  then  stood,  about  three  feet  deep, 
and  a  barrel  was  inserted,  and  the  water  rose  to  the 
surface.  Afterwards  the  defendant  dug  in  his  own  soil 
to  obtain  water,  and  in  a  place  where  it  was  convenient 
for  him,  but  near  to  the  well  of  the  plaintiff ;  and  after- 
wards the  water  ceased  to  flow  into  the  plaintiff's  well 
so  copiously  as  it  before  did.  Putnam,  J.,  who  deli- 
vered the  judgment  of  the  Court,  after  stating  the  case, 
said,  —  ^^Then  it  is  to  be  considered,  whether  the 
plaintiff  has  proved  any  such  easement,  as  she  claims 
to  have  in  the  soil  of  the  defendant.  She  does  no|t  pre- 
tend that  there  has  been  any  written  grant  from  the 
defendant.  She  relies  upon  the  use,  as  evidence  from 
which  a  jury  should  presume  a  grant ;  and  there  is  no 
other  circumstance  to  be  relied  upon.  But,  by  our 
law,  the  right  of  the  plaintiff  to  control  the  operations 
of  the  defendant  on  his  own  soil  must,  in  the  absence 
of  a  written  agreement,  be  made  out  by  an  adverse 
possession  continued  peaceably  under  a  claim  of  right 
for  twenty  years  at  the  least  In  the  present  case  such 
proof  is  wanting.  There  is  not  evidence  of  any  adverse 
use  or  possession  at  alL  For  the  defendant  had  no 
means  of  knowing  that  the  plaintiff's  well  was  sup- 
plied by  springs  in  the  defendant's  soil,  until  the  de- 
fendant dug  for  water  there  for  his  own  use.  He 
sustained  no  injury  by  the  use  which  the  plaintiff  made 
of  the  water  she  found  in  her  own  well ;  and  the  use, 
if  it  had  been  adverse,  has  not  been  continued  for 
twenty  years.  Indeed,  there  is  nothing  iiK  the  case  at 
bar  which  limits  or  restrains  the  owners  of  these  es- 
tates, severally,  from  having  the  absolute  dominion  of 
the  soil,  extending  upwards  and  below  the  surface  so 
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&r  as  each  pleases ;  each,  however,  by  the  law,  being 
held. so  to  operate  below  the  surface  as  not  to  cause  the 
soil  to  fall  in  from  the  adjoining  estate.  These  rights 
should  act  be  exercised  from  mere  malice ;  and  so  the 
judge  ruled  at  the  triaL  But  the  proprietor,  in  the 
absence  of  any  agreement  subjecting  his  estate  to 
another,  may  consult  his  own  convenience  in  his  ope- 
rations above  or  below  the  surface  of  his  ground.  He 
may  obstruct  the  light  and  air  above,  and  cut  off  the 
springs  of  water  below  the  surface.  The  proprietor 
must^  at  his  peril,  so  place  his  house  and  make  his  ex- 
cavations below  it,  as  to  obtain  water,  air,  and  light, 
even  if  his  neighbor  should  exercise  his  full  rights  of 
dominion  upon  his  adjoining  estate.  Now  the  case 
finds,  that  the  defendant  dug  his  well  in  that  part  of 
his  own  ground  where  it  would  be  most  convenient  for 
him.  It  was  a  lawful  act,  and  although  it  may  have 
been  prejudicial  to  the  plaintiff  it  is  damnum  absque 
wguna: 

§  114.  A  very  important  case  upon  the  subject  of 
subterranean  diversion,  and  one  which  was  considered 
by  the  Court  by  which  it  was  decided,  equally  novel, 
is  that  of  Acton  v.  Bell,,  in  the  English  Exchequer 
Chamber,  in  1843.^  The  plaintiff  below,  who  was 
also  the  plaintiff  in  error,  in  his  action  on  the  case, 
declared  in  the  first  count  for  the  disturbance  of  his 
right  to  the  water  of  certain  under-ground  sprwffSy 
.streamSf  and  uMxtereourses,  which,  as  he  alleged,  ought 
of  right  to  run  and  percolate  into  the  closes  of  the 
plaintiff,  for  supplying  certain  mills  with  water ;  and 
in  the  second  coimt^  for  the  draining  off  the  water  of 


1  Aetcm  V.  Bell,  12  M.  &  WeUb.  B.  824. 
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a  certain  spring  or  well  of  water  in  a  oertain  close  of 
the  plaintiff^  by  reason  of  the  possession  of  which 
close,  as  he  alleged^  he  ought  of  right  to  have  the 
use,  benefit,  and  enjoyment  of  the  water  of  the  said 
spring  or  well  for  the  convenient  use  of  his  dose. 
The  defendants,  by  their  pleas,  traversed  the  rights 
in  the  manner  alleged  in  each  count  At  the  trial, 
it  was  proved  by  the  plaintiff,  that,  within  twenty 
years  before  the  commencement  of  tihie  suit,  namely, 
in  the  latter  end  of  1821,  a  former  owner  and  occupier 
of  certain  land  and  a  cotton-mill,  now  belonging  to  ilie 
plaintiff,  had  sunk  and  made  in  such  land  a  well  for 
raising  water  for  the  working  of  his  mill ;  and  that 
the  defendants,  in  the  year  1837,  had  sunk  a  coal-pit 
in  the  land  of  one  of  the  defendants  at  about  three 
quarters  of  a  mile  from  the  plaintiff's  well,  and  about 
three  years  after  sunk  a  second  at  a  somewhat  less 
distance ;  the  consequence  of  which  sinking  was,  that, 
by  the  first,  the  supply  of  water  was  considerably 
diminished,  and  by  the  second,  was  rendered  altogether 
insufficient  for  the  purposes  of  the  mill  The  learned 
Judge,  before  whom  the  cause  was  tried,  directed  the 
jury,  that  if  the  defendants  had  proceeded  and  acted  in 
the  usual  and  proper  manner  on  the  land,  for  the  pur- 
pose of  working  and  winning  a  coal-mine  therein,  tiiey 
might  lawfrdly  do  so,  and  that  the  plaintiff's  evidence 
was  not  sufficient  to  support  the  allegations  in  his 
declaration  as  traversed  by  the  second  and  third  pleas.. 
Against  this  direction  of  the  Judge  the  counsel  for  the 
plaintiff  tendered  a  bill  of  exceptions.  Upon  the 
argument  of  the  bill  of  exceptions,  on  a  consideration 
of  the  case,  in  the  Exchequer  Chamber,  it  was  held 
that  the  learned  Judge  was  correct  in  point  of  law. 
The  question  argued  was  in  substance  this:  whdher 
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the  right  to  ike  e^ogment  of  an  vmder-gromid  sprinffy  or  of 
a  weU  mppUed  by  sueh  under-ground  tpring,  is  governed 
iff  the  same  rule  of  law  as  that  which  appUea  to,  and 
regulatesj  a  watercourse  Rowing  on  the^  mtfaee.  The 
jadgment  of  the  Exchequer  Chamber,  was  delivered 
by  TncDALy  C.  J.,  who  said^ — ^In  the  case  of  the 
miming  stream,  the  owner  of  the  soil  merely  trans- 
mits the  water  over  its  surface ;  he  receives  as  much 
from  his  higher  neighbor  as  he  sends  down  to  his 
neighbor  below ;  he  is  neither  better  nor  worse ;  the 
level  of  the  water  remains  the  same.  But  if  the  man 
who  sinks  the  well  in  his  own  land  can  acquire  by  that 
act  an  absolute  and  indefeasible  right  to  the  water  that 
collects  in  it,  he  has  the  power  of  preventing  his  neigh- 
bor fix>m  making  any  use  of  the  spring  in  his  own  soil 
which  shall  interfere  with  the  enjoyment  of  the  well. 
He  has  tl^e  power,  still  further,  of  debarring  the  owner 
of  the  land  in  which  the  spring  is  first  found,  or 
through  which  it  is  transmitted,  from  draining  his 
land  for  the  proper  cultivation  of  the  soil ;  and  thus, 
by  an  act  which  is  voluntary  on.  his  part^  and  which 
may  be  entirely  unsuspected  by  his  neighbor,  he  may 
impose  on  such  neighbor  the  necessity  of  bearing  a 
heavy  expense,  if  the  latter  has  erected  machinery  for 
the  purposes  of  mining,  and  discovers,  when  too  late, 
that  the  appropriation  of  the  water  has  already  been 
made.  Further,  the  advantage  on  one  side,  and  the 
detriment  to  the  other,  may  bear  no  proportion.  The 
well  may  be  sunk  to  supply  a  cottage,  or  a  drinking- 
place  for  cattle ;  whilst  the  owner  of  the  adjoining 
land  may  be  prevented  from  winning  metals  and 
minerals  of  inestimable  value.  And,  lastly,  there  is 
no  limit  of  space  within  which  the  claim  of  right  to 
an  underground  spring  can  be  confined ;  in  the  present 

11 
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case,  the  nearest  coal-pit  is  at  the  distance  of  half  a 
mile  from  the  well ;  it  is  obvious  the  law  must  equally 
apply  if  there  is  an  interval  of  many  miles.  Consider- 
ing, therefore,  the  state  of  circumstances  upon  which 
the  law  is  grounded  in  the  one  case  to  be  entirely  dis- 
similar 'from  those  which  exist  in  the  other ;  and  that 
the  application  of  the  same  rule  to  both,  would  lead, 
in  many  causes,  to  consequences  at  once  unreasonable 
and  unjust ;  we  feel  ourselves  warranted  in  holding, 
upon  principle,  that  the  case  now  under  discussion 
does  not  fall  within  the  rule  which  obtains  as  to  sur* 
face  streams,  nor  is  it  to  be  governed  by  analogy 
therewith.  No  case  has  been  cited  on  either  side 
bearing  directly  on  the  subject  in  dispute.  The  case 
of  Cooper  v.  Barber,^  which  approaches  the  nearest  to 
it,  seems  to  make  against  the  proposition  contended 
for  by  the  plaintift  In  that  case  the  defendant  had 
for  many  years  penned  back  a  stream  for  the  purpose 
of  irrigation,  in  consequence  of  which  the  water  had 
percolated  through  a  porous  and  gravelly  soil  into  the 
plaintiff's  land;  but  as  this  percolation  had  been 
insensible,  and  unknown  by  the  plaintiff  untQ  the 
land  was  applied  for  building  purposes,  the  Court 
held,  that  the  defendant  had  gained  no  right  thereby, 
so  as  to  justify  its  continuance.  The  case  of  Patridge 
V.  Scott,  3  M.  &  W.  230,  is  an  authority  to  show,  that 
a  man,  by  building  a  house  on  the  extremity  of  his 
own  land,  does  not  thereby  acquire  any  right  of  ease- 
ment, for  support  or  otherwise  over  the  land  of  his 
neighbor.  It  is  said  in  that  case, '  he  has  no  right  to 
load  his  own  soil,  so  aj3  to  make  it  require  the  support 


1  Cooper  V.  Barber,  5  Taunt  B.  99. 
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of  that  of  his  neighbor,  unless  he  has  some  grant  to 
that  effect'  It  most  follow,  by  parity  of  reason,  that 
if  he  digs  a  well  in  his  own  land  so  dose  to  the  soil  of 
his  neighbor,  as  to  require  the  support  of  a  rib  of  clay 
or  of  stone  in  his  neighbor's  land  to  retain  the  water 
in  the  well,  no  action  would  Ue  against  the  owner  of 
the  adjacent  land  for  digging  away  such  clay  or  stone; 
which  is  his  own  property,  and  thereby  let&ig  out  the 
water ;  and  it  would  seem  to  make  no  difference  as  to 
the  legal  rights  of  the  parties,  if  the  well  stands  some 
distance  within  the  plaintiff's  boundary,  and  the 
digging  by  the  defendant,  which  occasions  the  water 
to  flow  firom  the  well,  is  some  distance  within  the 
defendant's  boundary ;  which  is,  in  substance,  the  very 
case  before  us.  The  Roman  law  forms  no  rule,  bindr 
ing  in  itself,  upon  the  subjects  of  these  realms ;  but, 
in  deciding  a  case  upon  principle,  where  no  direct 
authority  can  be  cited  firom  our  books,  it  affords  no 
small  evidence  of  the  soundness  of  the  conclusion  at 
which  we  have  arrived,  if  it  proves  to  be  supported  by 
that  law,  the  firuit  of  the  researches  of  the  most 
learned  men,  the  collective  wisdom  of  ages,  and  the 
groundwork  of  the  municipal  law  of  most  of  the  coun- 
tries in  Europe.  The  authority  of  one,  at  least,  of  the 
learned  Roman  lawyers  appears  decisive  upon  the 
point  in  &vor  of  the  defendants ;  of  some  others,  the 
opioion  is  expressed  with  more  obscurity.  In  the 
Digest,  lib.  39,  tit  3,  De  cequd  et  aquue  phvice  arcandoBj 
§  12,  ^Detdque  MarceUus  scribity  Cum  eOj  qui  in  mo 
fodiem^  vicird  fmtem  (wertU^  nihil  posse  agi :  nee  de  dob 
aetianemj  et  sane  non  debet  habere ;  si  nan  ammo  tncm 
nocendiy  sed  suum  agmm  meUorem  facien^y  id  fecit!  It 
is  scarcely  necessary  to  say,  that  we  intimate  no 
opinion  whatever  as  to  what  might  be  the  rule  of  law, 
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if  there  had  been  an  uninterrapted  user  of  the  right 
for  more  than  the  last  twenty  years ;  but^  confining 
ourselves  strictly  to  the  &cts  stated  in  the  bill  of  ex- 
ceptions^ we  think  the  present  case,  for  the  reasons 
above  given,  is  not  to  be  governed  by  the  law  which 
applies  to  rivers  and  flowing  streams,  but  that  it  rather 
fidls  within  that  principle,  which  gives  to  the  owner  of 
the  soil  all  that  lies  beneath  his  surface ;  that  the  land 
immediately  below  is  his  property,  whether  it  is  solid 
rock,  or  porous  ground,  or  venous  earth,  or  part  soil, 
part  water ;  that  the  person  who  owns  the  surface  may 
dig  therein,  and  apply  all  that  is  there  found  to  his 
own  purposes  at  his  free  will  and  pleasure ;  and  that 
if,  in  the  exercise  of  such  right,  he  intercepts  or  drains 
off  the  water  collected  from  imderground  springs  in  his 
neighbor's  well,  this  inconvenience  to  his  neighbor  falls 
within  the  description  of  damnum  absque  iry'uria,  which 
cannot  become  the  ground  of  an  action.  We  think, 
therefore,  the  direction  given  by  the  learned  Judge  at 
the  trial  was  correct,  and  that  the  judgment  already 
given  for  the  defendants  in  the  Coturt  below  must  be 
affumed." 

1 114  a.  The  above  case  of  Acton  v.  Blundell  is  dis- 
tinguishable firom  that  of  Dickinson  v.  Grand  Junction 
Canal  Company,^  afterwards  decided.  In  the  latter 
case  it  was  held,  that  where  water  is  taken  from  a  river 
after  it  has  formed  part  of  its  stream,  not  by  the  rear 


1  Dickinson  v.  Grand  Junction  Canal  Co.  16  Jar.  200,  and  S.  C.  9  Eng. 
Law  &  £q«  B.  613.  Queere,  if  the  party  digging  the  well  was  ign<»ant| 
and  could  not  hj  any  degree  of  care  have  ascertained,  bef<»re  making  the 
well,  that  it  would  hare  the  effect  of  abstracting  the  water,  and  when  he 
discovered  that  it  did,  could  not  have  repaired  the  mischief,  an  action 
would  be  maintainahtB  ? 
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sonable  use  of  it  by  another  riparian  proprietor,  but  by 
the  digging  of  a  well,  an  action  at  conunon  law  will  lie 
by  a  riparian  proprietor  for  injury  to  his  right,  against 
the  party  digging  the  well ;  as  it  also  may  for  the  ab- 
straction of  water  which  never  did  form  part  of  the 
river,  but  has  been  prevented  from  doing  so  in  its  nata* 
ral  course  by  the  excavati<m  of  the  well;  and  this 
whether  the  water  was  part  of  an  underground  watei^ 
course,  or  percolated  through  the  strata.    By  Pabks, 
Baron, — ^  When  water  is  on  the  surface,  the  right  of 
the  owner  of  the  adjoining  land  to  the  U9ufrud;  of  that 
water  is  not  a  doubtful  matter  of  feict — it  is  public  and 
notorious  —  and  such  a  right,  as  a  matter  of  course,  is  to 
be  respected  by  every  one ;  and  indeed,  if  the  course 
of  a  subterranean  stream  were  well  known  —  as  is  the 
case  of  many  which  sink  under  ground,  pursue  for  a 
short  space  a  subterranean  course,  and  then  emerge 
again  — it  never  could  be  contended  that  the  owner  of 
the  soil  under  which  the  stream  flowed,  could  not  main- 
tain an  action  for  the  diversion  of  it,  if  it  took  place 
under  such  circumstances  as  would  have  enabled  him 
to  recover  if  the  stream  had  been  wholly  above  ground. 
When,  however,  the  springs  come  to  the  surface,  and 
form  streams  and  rivers,  the  established  rules  apply, 
that  each  riparian  owner  is  entitled,  not  to  the  property 
in  the  flowing  water,  but  the  umfruct  of  its  stream,  for 
all  reasonable  purposes — to  drink,  water  his  cattle,  or 
to  turn  his  mills,  according  to  the  nature  and  situation 
of  the  stream." 

4.  Of  the  Jhgury  ly  OhstrueUng  and  Detaining  the  Water. 

§  115.  An  action  for  the  diversion  of  a  watercourse, 

is  grounded  on  the  depmation  of  the  water  \  and  hence, 

11  • 
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if  the  party  complaming  is  deprived  of  the  water  by 
any  other  means^  tlie  law  will  interpose.  It  is  as  ille- 
gal to  detain  the  water  unreasonably,  as  it  is  to  divert 
it ;  for  though  all  persons  have  an  equal  right  to  erect 
hydraulic  works  on  their  own  land,  yet  they  must  so 
construct  ihem,  and  so  use  the  water,  that  all  persons 
below  may  participate,  without  interruption,  in  the 
enjoyment  of  the  same  water.^     A  mill4>wner,  for  ior 


1  If  a  body  of  water  nins  oat  of  my  pond  into  another's,  I  have  no  ziglit 
to  redaim  it  (2  Bla.  Cooi.  18.)  See  also  Arnold  v.  Foot,  12  Wend. 
(N.  Y.)  R.  830 ;  Howell  v.  McCoy,  8  Rawle's  (Penn.)  R.  256 ;  Hoy  v, 
Sterret,  2  Watf s  (Penn.)  R.  827 ;  Twias  t;.  Baldwin,  9  Conn.  R.  291 ; 
Van  Hoesen  v.  Coventry,  10  Barb.  (N.  Y.)  Snp.  Ct.  R.  518.  In  Sack- 
rider  V.  Beers,  (10  Johns.  R.  241,)  the  opinion  of  the  Conrt  was  as  fol- 
lows : »-  *'  There  is  no  jast  objection  to  the  recovery  of  the  plaintiffs  below. 
The  defendants  were  answerable  iti  damages  for  the  injury  to  the  plun- 
tiflb  in  the  enjoyment  of  their  mill,  by  diverting  the  natural  conrse  of  the 
water.  The  defendants  had,  no  doubt,  a  right  to  build  a  mill  on  their 
land;  but  they  must  so  construct  the  dam,  and  so  use  the  water,  as 
not  to  injure  tiieir  neighbors  below  in  the  enjoyment  of  the  same  water, 
according  to  its  natural  course."  In  Shears  v.  Wood,  7  Moore,  R.  584,  the 
plaintiffs  were  owners  of  coppcMnills,  and  the  defendant  owner  (^  a  silk- 
mill  on  the  same  river,  but  considerably  higher  up.  The  latter  caused  a 
dam  to  be  erected,  which  prevented  the  water  from  being  supplied  as 
usual  to  the  lower  mills.  The  Court  said, — ^  It  was  in  fibct  stated  in  tiie 
declaration,  that  the  water  did  not  run  to  the  plaintiff's  mills  as  they  were 
accustomed  to  have  it  That  is  sufficient  to  show,  that  it  did  not  come  to 
them  at  the  proper  and  usual  times,  or  as  it  ought  to  have  done ;  and  it 
was  proved,  that  it  did  not  come  to  their  miUs  in  a  sufficient  quantity,  as 
it  formerly  used  to  da  That  fiict  was  sufficient  to  support  the  plaintiff's 
declaration."  See  Williams  v.  Morland,  2  B.  &  Cress.  R.  910.  5ea-water 
may  occasionally,  by  some  changes  proceeding  fiom  natural  and  unknown 
causes,  make  gradual  inroads  on  parts  of  a  coast  which  had  been  firee  firom 
its  waters  for  centuries.  On  such  occurrences,  it  has  been  justly  compared 
to  a  common  enemy,  against  which  every  man  may  defend  himself  as  he 
can ;  but  this  is  different  from  an  oocasional  oourse  of  soperabondant  in- 
land water  flowing  in  the  same  direction  whenever  the  occasion  happens, 
and  the  ordinary  channel  has  become  insufficient  to  carry  it  off.  In  the 
one  case,  if  the  works  of  a  riparian  proprietor  to  defend  his  banks  be  suc- 
cessful, the  water  is  prevented  from  coming  where,  witiiin  time  of  memoiy 
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stanoe,  who  shuts  down  his  gate,  and  detains  the  water 
for  an  nnreasonable  time,  aiid  thus  *depdyes  others  of  a 
fiur  participation  of  the  benefits  of  the  stream,  is  an* 
swerable  in  damages.^  If  the  owner  of  an  upper  site 
on  a  watercourse  has  obstructed  the  flowing  of  the 
water  as  accustomed  to  flow,  to  the  injurj  of  an  owner 
below,  it  is  no  defence  to  an  action  for  the  obstruction, 
that,  the  latter  has  altered  his  works  so  as  to  require 
more  water  than  was  preyiouslj  needed,  and  by  this 
means  alone  the  obstruction  becomes  more  injurious  to 
him.^ 

§  116.  But  many  cases  may  be  supposed  where 
there  may  be  a  trivial  and  temporary  diminution  of  the 
water,  by  detention,  without  amounting  to  an  action- 
able injury.  Property  in  a  watercourse,  as  we  have 
shown,  consists  in  a  right  to  its  use ;  and  as  it  cannot 
be  lised  in  the  most  beneficial  manner,  (and  not  at  all 
for  hydraulic  works,)  without  raising  a  head  of  water, 
there  must  be  incident  to  the  privilege  of  use,  a  right 
to  erect  a  dam,  and  detain  the  water  long  enough  to 
use  it  to  advantage.'  It  was  laid  down  by  CL  J.  Kent, 
that  neither  the  occasional  increase  of  the  velocity  of 
the  current,  and  of  the  quanttan  of  water  below,  nor  the 
insensible  evaporation  and  decrease  of  water  by  dams, 
will  amount  to  an  actionable  injury.    To  adopt  his  own 


atlwfc,  it  never  had  come;  in  the  other,  it  is  prevented  from  peasing  in 
the  way,  in  which,  when  the  occaaion  happened,  it  had  been  accostomed 
to  paaa,  and  is  illegaL  Bex  o.  Trafford,  1  B.  &  Add.  B.  874 ;  S.  C.  20 
£ng.  Com.  Law  B.  498. 

1  Meiritt  et  aL  o.  &inkerhoff  et  al.,  1 7  Jbhna.  B.  30& 

9  Johnaon  v.  Lewia,  13  Conn.  B.  SOS. 

s  A  mere  theoretical  injury  to  a  miD,  occasioned  by  another  mDl  on  the 
lame  alxeam,  afforda  no  groimd  for  an  action,  lliompflon  o.  Crocker,  9 
Fide  R.  59 ;  and  see  Boynton  v.  Bees,  lb.  528. 
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language, — ^  Many  such  circumstances  may  be  inevi- 
table from  the  establishment  of  one  dam  above  another 
upon  the  stream;  the  question  in  such  cases  would 
turn  upon  the  fuUure  and  extent  of  the  injury."  ^  As  a 
general  rule,  the  law,  as  a  practical  science,  cannot  take 
notice  of  ^^  melting  lines,  nice  discriminations,  and  evar 
nescent  quantities."^  In  this  view,  the  increased 
evaporation  of  water  produced  by  the  exposure  of  a 
larger  sur&ce,  by  means  of  the  erection  of  a  dam, 
would  not  be  a  deprivaiwn  of  the  water  in  the  technical 
sense  in  which  it  is  used  as  denoting  a  dhersUm; 
though  in  a  loose  and  theoretical  sense  it  might  be. ' 

§  117.  Upon  the  subject  of  the  unavoidable  incon- 
venience occasioned  by  a  fair  and  reasonable  use  of 
the  water,  Mr.  J.  Stobt,  in  giving  the  opinion  of  the 
Court,  in  Tyler  v.  Wilkinson,  observed  as  follows :  — 
^  I  do  not  mean  to  be  understood,  as  holding  the  doc- 
trine, that  there  can  be  no  diminution  whatever,  and  no 
obstruction  or  impediment  whatsoever,  by  a  riparian 
proprietor,  in  the  use  of  the  water  as  it  flows ;  for  that 
would  be  to  deny  any  valuable  use  of  it  There  may 
be,  and  there  must  be  allowed  of  that,  which  is  com- 
mon to  all,  a  reasonable  use.  The  true  test  of  the 
principle  and  extent  of  the  use  is,  whether  it  is  to  the 
injury  of  the  other  proprietors  or  not  There  may  be 
a  diminution  in  quantity,  or  a  retardation,  or  accelersr 
tion  of  the  natural  current  indispensable  for  the  gene- 
ral and  valuable  use  of  the  water,  perfectly  consistent 


1  Palmer  et  al.  v.  Muiligan  et  al.,  '8  Caine's  (N.  Y.)  B.  807.  See  anU^ 
99  a. 

9  Jones  on  BaOm.  9. 

3  See  the  opinion  of  Stom,  J.,  in  Wadsworih  v,  TiUotaon,  15  Conn.  & 
866. 
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with  the  use  of  the  common  right  The  diminution, 
retardation,  or  acceleration,  not  poBitively  and  densibly 
injurious,  by  diminishing  Uie  value  of  the  conunon 
right,  is  an  implied  element  in  the  right  of  using  the 
stream  at  all.  The  law  here,  as  in  many  other  cases, 
aots  with  a  reasonable  Teference  to  public  convenience 
and  general  good,  and  is  not  betrayed  into  a  narrow 
strictness,  subversive  of  common  use,  nor  into  an  extra- 
vagant looseness  which  would  destroy  private  rights.**^ 
§  118.  The  following  opinion,  on  the  same  nice  point, 
was  given  by  the  Supreme  Court  of  New  York,  and 
delivered  by  Woedsworth,  J. — *^The  common  use  of 
the  veater  of  a  stream,  by  persons  having  mills  above, 
is  frequently,  if  not  generally,  attended  with  damage 
and  loss  to  the  mills  below ;  but  that  is  incident  to  that 
common  use,  and  for  the  most  part^  unavoidable.  If  the 
injury  is  trivial,  the  law  will  not  afford  redress ;  because 
every  person  who  builds  a  mUl,  does  it  subject  to  this 
contingency.  The  person  owning  an  upper  mill  on  the 
same  stream,  has  a  lawful  right  to  use  the  water,  and 
may  apply  it  in  order  to  work  his  mills  to  the  best  ad- 
vantage, subject,  however,  to  this  limitation,  that  if  in 
the  exercise  of  this  right,  and  in  consequence  of  it,  the 
mills  lower  down  the  stream  are  rendered  useless  and 
unproductive,  the  law,  in  that  case,  will  interpose  and 
limit  this  common  right,  so  that  the  owners  of  the  lower 
mills  shall  enjoy  a  fair  participation ;  and  if,  thereby, 
the  owners  of  tixe  upper  tnill  sustain  a  partial  loss  of 
business  and  profits,  they  cannot  justly  complain,  for 
this  role  requires  of  them  no  more  than  to  conform  to 
the  principle  on  which  their  right  is  founded.    It  can- 


1  Tjler  et  aL  v.  'WUkmson  et  a!.,  4  Mason's  R.  401. 
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not  then  be  admitted,  that  the  defendants  may  use  ihe 
water  as  they  please,  because  ihey  have  a  right  to  a 
common  use,  although  their  works  may  require  all  the 
water,  in  order  to  derive  the  greatest  profit  The  plainr 
tiff's  rights  must  be  regarded ;  they  must  participate 
in  the  benefits  of  the  stream,  to  a  reasonable  extent, 
although  the  defendant's  profits  may  be  thereby  les- 
sened. If  the  defendants  insist  on  the  unrestricted  use 
of  the  water,  and  appropriate  it  accordingly,  and  this 
proves  destructiye  to  the  mills  below,  the  law,  in  that 
case,  allows  the  party  injured  a  compensation  in  da- 
mages, to  the  extent  that,  under  all  the  circumstances, 
shall  be  considered  an  equivalent  In  that  «vent,  the 
plaintiffs  receive  no  more  than  they  would  have  reat 
ized  by  their  business,  had  the  defendants  permitted 
the  water  to  flow  in  a  reasonable  manner."  ^ 

§  119.  The  reasonableness  of  the  detention,  by  a  ri- 
parian proprietor,  ahovey  to  the  injury  of  a  riparian  pro- 
prietor below,  depends  much  upon  the  nature  and  sisse 
of  the  stream,  as  well  as  the  employment  to  which  It 
is  subservient  In  an  action  on  the  case  in  Pennsyl- 
vania, the  plaintiff  alleged,  that  the  defendant  obstructed 
and  retained  the  water  of  a  certain  stream  that  flowed 
through  his  land,  so  as  to  deprive  him  (the  plaintiff) 
of  the  use  of  the  water  for  the  purpose  of  driving  his 
grist-milL  It  appeared,  that  Uie  plaintiff  was  the  owner 
of  a  tract  of  land  through  which  the  stream  run,  and 
upon  which  his  grisi-mill  was ;  that  the  defendant  was 
the  owner  of  land  above,  on  the  same  stream,  on  which 
he  built  a  saw-mill,  and  made  a  dam  across  the  stream, 
for  the  purpose  of  conducting  the  water  to  his  saw-mill. 


1  Menitt  et  aL  v.  Brinkerhoff  et  aL,  17  Johns.  (N.  Y.)  R  806. 
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The  plaintiff  gave  in  evidence,  that  the  defendant  with- 
held the  water  three,  four,  and  five  days,  and  at  one  time 
thirteen  days ;  that  at  times  he  discharged  the  water 
in  snch  quantities  as  to  flood  the  plaintiff's  mill ;  that 
when  the  water  was  detained  in  the  defendant's  dam 
eight  days  and  longer,  it  got  no  higher  than  when  de- 
tained three  days ;  that  the  water  sank  away  in  a  dam, 
or  dried  up  when  detained  so  long,  as  the  breast  of  the 
dam  did  not  leak;  and  that  the  defendant  had  said 
that  if  he  let  the  water  run,  it  would  cause  his  fore-hay 
to  leak.  The  defendant,  on  the  other  hand,  gave  evi- 
dence to  show  that  when  he  detained  the  water,  the 
stream  was  low,  and  the  season  very  dry,  and  that 
without  the  detention  he  could  not  saw  at  his  mill; 
that  he  only  used  the  water  for  his  saw-mill,  and  for  the 
purpose  of  watering  his  meadow  ;  that  the  water  was 
turned  in  to  its  natural  course  before  it  left  his  pre- 
mises ;  that  the  stream  was  a  small  oney  and  insufiGicient 
for  both  mills ;  that  his  dam  was  a  clay  bottom,  and 
that  the  water  could  not  well  sink  away ;  that  the 
breast  of  his  dam  did  leak,  and  that  there  were  two 
springs  in  the  dam.  In  his  charge  to  the  jury,  the 
Judge  said, — ^  The  defendant  had  a  right  to  use  the 
water  as  it  passed  through  his  land.  If  he  detained  it 
no  longer  than  was  necessary  for  his  proper  enjoyment 
of  it,  the  plaintiff  cannot  recover ;  whether,  if  you  be- 
lieve from  the  evidence  that  he  did  detain  the  water 
three  days,  at  times,  at  other  times  five  days,  and  at 
one  time  thirteen  days,  in  his  own  dam,  to  the  injury 
of  the  plaintiff's  mill,  this  was  longer  than  was  neces- 
sary for  the  defendants  proper  enjoyment  of  the  water, 
at  his  mill,  as  it  passed  through  his  land,  is  left  to  your 
determination.  If  you  believe  it  was,  you  will  find  for 
the  plaintiff.    K  you  believe  it  was  not,  you  will  find 
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for  the  defendant^  unless  you  believe  that  the  defend- 
ant 'did  vexatiously,  or  wantonly  detain  the  water,  or 
that  there  was  some  degree  of  malevolence  in  the  tune, 
or  quantity  of  water  discharged,  to  the  injury  of  the 
plaiutifr's  mill ;  for,  if  you  believe  this,  your  verdict 
should  be  for  the  plainti£"  This  charge  waa  objected 
to ;  and  it  was  contended,  that  the  Court  ought  not  to 
have  submitted  the  question  of  time  to  the  jury ;  that 
the  time  ihe  water  was  detained,  under  the  circum- 
stances of  the  case,  was  so  lanff  and  unreasonahle  as 
entitled  the  plaintiff  to  recover ;  and  Per  Curiam^  — 
^  The  law  of  the  case  is  so  fully  and  accurately  laid 
down  in  the  charge,  that  scarce  any  thing  can  be  added 
to  it.  The  reasonableness  of  the  detention^  depending 
as  it  must,  on  the  nature  and  size  of  the  stream,  as  well 
as  the  business  to  which  it  is  subservient^  and  on  the 
ever-var3ring  circumstances  of  each  particular  case^ 
must  necessarily  be  determined  by  the  jury,  and  not 
by  the  Court  It  is  not  many  years  since  the  reason- 
ableness of  notice  of  the  dishonor  of  a  bill  or  note, 
though  reducible  to  rule,  was  determinable  in  the  same 
way.  But  it  is  impossible  to  make  even  a  general  rule 
for  caaes  like  the  present ;  and  the  matter  was  fSurly 
submitted,  therefore,  to  the  jury."  ^ 

6.  Of  the  Right  of  Irrigatum. 
§  120.  The  cases  in  England  in  which  the  contro- 


^  Hetricb  V.  Deachler,  6  Barr,  (Penn.)  R  82.  And  to  the  same  effeet, 
Ha7  V.  Steirett,  2  Watte,  (Penn.)  B.  827 ;  Hartzall  v.  Sill,  8  Jcmas, 
(Penn.)  B.  248.  See  also  Embrey  v.  Owen,  post^  in  note  to  §  129 ;  Miller 
o.  Miller,  9  Barr,  (Penn.)  B.  74 ;  Newhall  v.  Greson,  Snp.  Ct  o^  Mass. 
Eflsex,  Not.  Term  1852— Law  Rep.  for  Jan.  1858 ;  Morris  Canal  and 
Banking  Ca  v.  Society,  ito.,  1  Halst  (K.  J.)  Ch.  R  208. 
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▼eisy  lias  1)een  in  respect  to  the  alMAnetion  of  water 
from  a  watercourse  for  the  purpose  of  fertQizing  land, 
are  few  and  generalljr  those  in  which  a  li^t  so  to  ab- 
stract it^  has  been  claimed  on  the  gromid  of  grant  or 
prescription ;  bnt  they  neyertheless  imply,  that,  as  a 
general  role,  the  water  cannot  be  so  abstracted  to  the 
material  diminution  of  the  quantity  of  water  whaxh. 
naturally  runs  in  the  watercourse.^  But  a  case  is  men- 
tioned in  a  late  English  publication/  of  an  actiim 
brought  for  the  disturbance  of  a  watercourse,  where  it 
appeared  that  the  water,  afler  being  used  for  inigatioD, 
was  returned  to  the  natural  channel ;  and  Wood,  B., 
nonsuited  the  plaintiff:  as,  however,  it  was  shown  that 
a  portion  of  the  water  mis  lady  by  irrigation  and  absorp- 
tion, the  Court  of  Sling's  Bench  set  aside  the  nonsuit 
The  judgment  of  the  King's  Bench,  in  this  case,  coin- 
cides with  the  law  of  France,  by  which,  althou^  a 
riparian  proprietor  on  a  brook  or  river,  may  divert  the 
water  for  his  meadows,  ^  yet  every  one  must  use  this 
liberty  so  as  to  do  no  injustice  to  his  neighbors,  "mho 
have  a  like  want  and  an  equal  righf  ^ 

§  121.  It  is  very  easy  to  be  perceived  that  judicial 
tribunals  in  this  coimtry,  in  a  number  of  instances,  in 
expounding  the  kw  of  watercourses,  and  in  adjusting 
the  conflicting  claims  of  riparian  owners,  have  had  in 
their  minds  a  distinction  between  one  kind  of  use  of 
water  and  another ;  one  of  which  may  be  called  a  use 
for  natural  purposes,  and  the  other  for  artificial  pur- 
poses.^   A  distinction  of  this  sort  was|,  for  the  first 


1  See  Greenslade  v.  Halidaj,  «  Bing.  &  979;  Stratt «,  Jkma^tm^  h 
Esp.  R.  50;  Hall  v.  Swift,  6  Soott,  R  1<7. 
*  Gale  &  What,  oa  EasementB,  284. 

3  I)Qiiiak,Pol>.Law,  1,8,  2,11. 

4  See  the  epinioQaf  CSbioii,a  J.,iB  Ifajw^te.,  v.  Cobb,  flpriag  Gar- 
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time,  it  is  belieyed,  expressly  laid  down  in  a  case 
before  the  Supreme  Court  of  Illinois;^  an  entire  ao- 
count  of  whidi  will  be  given  before  the  consideration 
of  this  branch  of  the  subject  of  the  right  to  the  use  of 
a  natural  watercourse  is  concluded.  The  wants  of  ripa- 
rian proprietors  on  a  watercourse,  in  the  opinion  of  the 
Supreme  Court  of  Illinois,  as  expressly  declared,  may 
be  thus  summarily  stated.  They  are  either  natural  or 
artificial;  natural  are  such  as  are  absolutely  necessary 
to  be  supplied,  such  as  thirst  of  people  and  of  cattle, 
and  household  purposes  ;  and,  in  arid  climates,  water  for 
irrigation  is  referred  to  the  class  of  natural  wants,  to 
which  artificial  wants  must  ever  be  legally  subservient 
So  that,  whether  the  want  of  water  for  the  purpose  of 
irrigation,  be  a  natural  or  an  artifieial  want^  is  dependent 
upon  circumstances.  It  may  be  the  one  or  the  other. 
If  the  want  of  water  is  simply  for  the  comfort  or  con- 
venience or  prosperity  of  a  riparian  proprietor,  it  is 
artificial;  and  under  this  head  is  referred  the.  demand 
for  water  for  manufacturing  purposes  and  for  hydraulic 
purposes  in  general.  These  discriminating  suggestions 
are  offered  in  limine  to  prepare  the  reader  for  the  author- 
ities now  to  be  laid  before  him. 

§  122.  It  was  decided  many  years  ago  in  Connecti- 
cut, that  a  riparian  proprietor  may  take  advantage  of 
a  stream  of  water  running  through  his  land  to  fertilize 
his  meadows;  provided,  he  does  not  deprive  the  ad- 
joining proprietor,  below,  of  a  sufficiency  of  water  for 


den,  7  Barr,  (Peas.)  B.  828 ;  Pagh  v.  Wheeler,  3  Dot.  &  Bat  (N.  C.) 
B.  50.    '*  The  watera  made  him  great,  and  the  deep  set  him  up  on  high 
with  her  ri  vers  runninff  round  about  hk  pUmti,  and  sent  out  her  little  nvoa 
unto  all  the  trees  of  the  field."    EzMel^  SI  -84.' 
1  ETana  v.  Menyweather,  8  Scam.  (UL)  B.  496. 
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kitchen  purposee,  or  for  watering  cattle ;  and  provided 
the  water,  which  jb  diverted  for  irrigation^  shall  (unless 
absorbed  on  the  land)  be  retomed  to  its  natural  channel, 
before  the  stream  leaves  his  land.  And  if  a  person,  by 
absorption  on  His  own  land,  can  dispose  of  the  whole  of 
the  water,  excepting  only  a  bare  snflSiciency  for  the  pur- 
poses before  mentioned,  he  has  the  prior  right,  because 
he  is  the  first  on  the  stream,  and  has  the  first  oppor- 
tuniiy.^  In  another  case,  in  the  same  State,  it  appearing 
that  the  diversion  of  the  water  was  for  the  purpose  of 
irrigation ;  and  that  all  the  water,  which  was  diverted, 
was  absorbed  on  the  land,  or  returned  to  the  natural 
channel,  before  it  left  the  land ;  the  Court  held,  that  no 
action  would  lie.^  In  the  year  1800,  the  same  doctrine 
was  countenanced  in  Massachusetts ;  and  the  opinion 
of  the  Court  was  then  given,  that,  if  the  defendant 
took  the  water  for  any  other  purpose  than  watering  his 
own  meadow,  or  if  he  did  not  return  what  was  not  ex- 
pended in  that  way,  into  the  usual  channel,  after  using 
what  was  necessary,  the  action  might  be  maintained. 
The  verdict  was  accordingly  for  the  defendani®  So,  in 
Weston  V.  Alden,^  the  Court  gave  their  opinion  as  fol- 
lowfi : — ^  A  man  owning  a  close  on  an  ancient  brook, 
may  lawfully  use  the  water  thereof  for  the  purposes  of 
husbandry,  as  watering  his  cattle,  or  irrigating  his 
dose;  and  he  may  do  this,  either  by  dipping  water 
from  the  brook  and  pouring  it  upon  his  land,  or  by 
making  small  sluices  for  the  same  purpose ;  and  if  the 


1  Parkiiis  v.  Dow,  1  Booths  (Conn.)  B.  585.    As  to  prior  occupation  see 
Post,  §180. 
>  Haywood  o.  Mason,  3  Swift's  Syst.  87 ;  and  1  Boot* s  (Conn.)  B.  587. 
3  Bent  V.  Wheeler,  SoUtvan  on  Land  Titles,  278. 
<  Weston  V.  Alden,  7  Mass.  B.  186. 
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owner  of  a  close  below  is  damaged  thereby,  it  is  dam- 
num absque  ityuriar  These  precedents  appear  to  be 
much  more  liberal  in  favor  of  upper  riparian  owners 
than  is  warranted  by  cases  of  a  subsequent  date ;  and 
with  regard  to  the  two  which  have  been  cited  from  the 
reports  of  Connecticut,  they,  in  the  opinion  of  the  late 
Chief  Justice  Swift  of  that  State,  not  only  reverse  the 
Common  law,  but  are  repugnant  to  a  stotute  of  that 
State,  in  afl&rmance  of  the  Common  law ;  which,  says 
he,  must  remove  all  doubt  jupon  a  question  which  has 
been  frequentiy  agitated.^  With  respect  to  the  case 
of  Haywood  v.  Mason,  the  same  learned  Judge  has 
affirmed,  that  it  not  only  gives  to  the  upper  riparian 
proprietors  on  rivers  the  advantages  to  which  the 
lower  are  entitied,  but  denies  that  even  seventy  years' 
exclusive  enjoyment,  in  any  particular  manner,  will 
confer  an  absolute  right' 

§  123.  In  the  case  of  Colburn  t;.Hichards,'  in  Mas- 
sachusetts, it  was  held,  that  the  water  could  not  be 
taken  out  for  irrigation,  to  the  injury  of  a  mill  below. 
The  Court  endeavored  to  reconcile  this  decision  with 
that  in  Weston  v.  Alden,  as  follows :  —  "  There  is  this 
difference  between  that  case  and  the  one  now  before 
us.  In  that  case,  there  was  no  obstruction  to  the 
course  of  the  water ;  sluices  were  made  for  it  into  the 
land  of  the  defendant,  in  that  action ;  and  the  water, 
after  washing  his  lands,  still  passed  down  the  natural 
channeL  Nor  does  it  appear  that  the  plaintiff,  in  that 
case,  had  acquired  a  right,  by  prescription,  to  the  use 


U  Swift's  Dig.  111. 

9  Opinion  of  Swift,  C.  J.,  in  Ingraham  v.  Hotohinaon,  2  Conn.  R  584. 

3  Colborn  v.  Richards,  18  Mass.  R.  420. 
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of  the  stream,  to  cany  works  which  had  been  erected 
and  maintained  at  expense ;  but  he  had  merely  enjoyed 
the  natural  benefits  of  the  stream,  without  any  labor  or 
expense  of  his  own.  In  the  case  before  us,  the  whole 
stream  was  stopped,  or  at  least  so  much  of  it  as  to  ren- 
der the  defendant's  mill  entirely  useless.  There  is  no 
principle  upon  which  this  can  be  justified."  The  dis- 
tuLction  that  would  seem  to  have  much  force,  which  is 
attempted  to  be  shown,  between  the  case  of  Weston  v. 
Alden  and  this  case,  is,  that,  in  the  latter,  there  was  a 
right  in  the  plaintiff  to  the  use  of  the  water,  by  pre- 
scripHon,  for  propelling  certain  works.  But  the  right 
to  use  a  natural  watercourse,  is  not  derived  from  the 
erection  of  a  mill,  nor  by  prescription  ;  but  it  is  a  right 
incident  to  ihe^  ownership  of  the  land.^ 


1  See  Ante,  §  5,  ef  seq.  All  the  caMi  are  agreed,  tbat  wbere  a  natural 
watercourse  is  diyerted,  the  plaintiff  need  not  ayer  that  his  mill  is  ancient ; 
in  other  words,  he  need  not  show  a  prescriptive  right  In  one  of  the 
eaxliest  reported  cases,  Doddridge,  J.,  said :  —  "In  this  action  there  was 
no  need  that  it  should  be  an  ancient  mill ;  for  if  one  erect  a  new  mill  on 
his  freehold,  and  another  diverts  the  watercourse  of  that  mill,  as  it  passes 
hy  his  land,  still,  if  the  water  used  to  foUow  tins  course,  an  action  on  the 
case  lies  against  him ;  for  he  cannot  use  his  land  or  the  water,  which 
passes  through  his  land,  to  the  damage  of  the  other;  and  that  so  it  had 
manj  times  been  before  adjudged."  Rutland  v.  Bowler,  Palmer  R  290. 
Again,  in  an  action  for  diverting  a  watercourse,  running  to  the  plaintiff's 
mil],  the  declaration  had  only  a  ddtet  et  solet  eurrere;  and  it  was  adjudged 
to  be  good,  without  saying  the  mill  was  an  ancient  null ;  for,  as  the  action 
was  agunst  a  wrongdoer ,  possession  was  safiicient;  and  the  Court  held,  in 
this  case,  that  an  action  had  lain  for  diverting  a  stream,  though  no  mill  had 
been  erected.  PoQezfen,  for  the  plaintiff,  went  npon  the  right  the  owner 
had  in  the  soil,  and  said  it  was  lawful  for  a  man  to  use  his  own,  after  what 
manner  he  pleased,  so  as  not  hurting  his  neighbor.  Ihe  defendant,  he 
contended,  could  no  more  stop  the  water,  than  **  where  I  have  a  way  over 
several  men's  land  to  my  land,  and  I  then  build  my  land  into  tenements, 
Ihey  could  slop  my  way,  for  that  their  land  is  charged  with  the  way."  — 
Fahner  v,  Heblethwute,  Skinner's  R.  65, 175.  In  an  action  Ibr  stopping 
lights,  exception  was  taken,  because  the  declaration  did  not  state  anHquwn 
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§  124.  In  the  case  of  Anthony  v.  Lapham/  decided 
by  the  Supreme  Court  of  Massachusetts,  in  1827, 
reference  is  again  made  to  the  case  of  Weston  v. 
Alden.  The  defendant  contended,  that  he  took  no 
more  water  than  was  useful  to  him  for  the  purpose  of 
irrigating  his  lands,  and  that  he  had  a  right  to  all  that 
was  necessary  for  this  purpose,  although  he  might 
thereby  deprive  the  plaintiff  of  a  portion  of  the  water 
he  had  before  used  for  the  same  purpose.  It  did  not 
appear  that  the  plaintiff  had  ever  appropriated  tiie 
water  in  any  other  way  than  for  irrigating  his  land. 
The  Court  said,  if  the  case  was  to  be  supported  at  all, 
it  was  upon  the  authority  of  Weston  v.  Alden,  the  dif- 
ference being  that  there  the  defendant  took  the  water 
by  small  sluices  over  his  land  and  returned  it  into  the 
natural  channel;  but,  in  the  case  before  them,  the 
water  was  stopped  by  a  dam;  a  great  deal  of  it 
absorbed  by  the  land,  or  lost  by  evaporation ;  and  the 
surplus  not  returned  into  the  natural  channel ;  so  that 
the  plaintiff  was  deprived  of  the  privilege  which 
belonged  to  him.  The  Court  then  proceeded  to  say, — 
^  Every  man  through  whose  land  water  passes,  may 
use  it  for  watering  his  cattle  or  irrigating  his  land ; 
but  he  must  so  use  it,  in  this  latter  way,  as  to  do  the 


mesitMgium;  but  Hale  said, — <<If  a  man  has  a  vateKonne  nuuung 
through  his  ground,  and  erects  a  mill  upon  it,  he  maj  bring  his  action  for 
diverting  the  stream,  and  not  say  anUqutim  moiewSntim;  and  upoa  the 
evidence,  it  will  appear  if  the  defendant  hath  ground  through  which  the 
stream  runs  before  the  plaintiff's ;  and  he  used  to  turn  the  sti^am  as  he 
saw  cause;  for  otKenmte^  he  cannot  justify  it,  though  the  mill  be  newlj 
erected."^  1  Yentr.  287.  See  also,  to  the  same  effect,  Sands  o.  Trefiuis^ 
Cro.  Car.  575.;  Brown  v.  Best,  1  VHls.  R.  174;  and  TwisB  v.  Baldwin,  9 
Conn.  B.  291. 
1  Anthonj  v.  Lapham,  5  FicL  (Blass.)  B.  175. 
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least  possible  injury  to  his  neighbor^  who  has  the  same 
right."  The  judgment^  which  had  been  for  the  plain- 
ti£^  was  affirmed. 

§  125.  The  Supreme  Court  of  Maine  say,  —  ^  The 
proprietor  of  the  watercourse  has  a  right  to  avail  him- 
self of  its  momentum  as  a  power,  which  may  be  turned 
to  beneficial  purposes.  And  he  may  make  a  reasona- 
ble use  of  the  water  itself,  for  domestic  purposes,  for 
watering  caitfe,  or  even  for  irrigation ;  provided  it  is 
not  unreasonably  detained  or  essentially  diminished. 
For,  although  by  the  case  of  Weston  v.  Alden,  the  right 
of  irrigation  might  seem  to  be  general  and  unlimited ; 
yet  subsequent  cases  ^  have  restrained  it  consistently 
with  the  enjoyment  of  the  common  bounty  of  nature, 
by  other  proprietors,  through  whose  land  a  stream  had 
been  accustomed  to  flow ;  and  the  qualification  of  the 
light  by  these  latter  decisions,  is  in  accordance  with 
the  Common  Law." ' 

§  126.  In  a  case  in  the  Supreme  Court  of  New 
York,  the  parties  were  owners  of  adjoining  farms. 
On  the  farm  of  the  defendant,  within  five  or  six  rods 
of  the  land  of  the  plaintiff,  there  was  a  living  spring, 
the  water  from  which,  in  its  natural  channel,  ran  over 
the  land  of  the  plaintiff  The  defendant  diverted  the 
water  from  his  spring  and  caused  it  to  flow  upon  his 
meadow  to  the  extent  of  three  or  four  acres,  for  which 
the  plaintiff  recovered.'  The  Chief  Justice,  in  giving 
the  opinion  of  the  Court,  said, — ^  The  defendant  has 
a  right  to  use  so  much  as  is  necessary  for  his  family 
and  his  cattle,  but  he  has  no  right  to  use  it  for  irri- 


1  Hie  Court  cite  Colbam  v.Biebards;  Cook  v.  Hull;  and  Anthony  v. 
%  Blanchaid  v.  Baker,  S  Groen.  (Maine)  B.  253. 
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gating  his  meadow,  if  thereby  he  deprive  the  plaintiff 
of  the  reasonable  use  of  the  water  in  its  natural 
channel."  ^ 

§  127.  In  an  action  on  the  case,  for  the  diversion  of 
a  watercourse,  in  Connecticut,  as  lately  as  the  year 
1843,  it  appeared,  that  the  defendant,  who  was  the 
owner  of  the  land  on  which  there  was  a  spring,  took 
water  from  it  for  his  domestic  and  culinary  purposes, 
and  for  watering  his  cattle,  by  means  ofi  an  artificial 
aqueduct  from  liie  spring  to  his  house  and  bam ;  and 
after  the  use  of  what  was  necessary  for  such  purpose, 
the  surplus  was  not  returned  to  the  stream  before  it 
reached  the  plaintiff's  land  below,  but  was  allowed  to 
escape,  and  either  irrigate  the  defendant's  land,  or  to 
be  lost,  by  flowing  constantly  through  small  apertures 
in  penstocks,  at  the  house  and  bam,  in  order  to  keep 
the  water  from  freezing  in  winter,  and  becoming  im- 
pure in  summer;  it  being  necessary,  for  these  pur- 
poses, that  it  should  be  kept  thus  running.  It  was 
held,  that  these  acts  did  not  necessarily  constitute  an 
infraction  of  the  plaintiff's  right ;  and  that  the  case 
was  not  varied  by  the  circumstance,  that  the  water  was 
appropriated  by  the  defendant  to  his  use  at  a  place  on 
his  land  lower  than  where  the  stream,  in  its  natural 
course,  entered  the  land  of  the  plaintiff.  The  Court 
took  the  ground  that  the  water  so  used,  was  not  used 
in  an  unreasonable  manner.' 

§  128.  We  now  proceed  to  the  case  which  has  been 
already  referred  to  as  having  been  decided  by  the 
Supreme  Court  of  Illinois,'  where  the  general  question 


1  Arnold  v.  Foot,  It  Wend.  (N.  Y.)  B.  8S0. 

s  Wadflworth  v.  TIllotBon,  15  Conn.  B.  866. 

9  ETanfl  V.  Memweatker,  S  Scvn.  (HI.)  B.  496 ;  and  Auto,  {  121. 
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was  presented,  as  to  what  extent  riparian  proprietors 
upon  a  watercourse  can  use  the  water,  and  the  Court 
say,-«Each  riparian  proprietor  is  bound  to  make 
such  a  use  of  running  water,  as  to  do  as  little  injury 
to  those  below  him  as  is  consistent  with  a  valuable 
benefit  to  himself  The  use  must  be  a  reasonable  one. 
Now  the  question  £urlj  arises,  is  that  a  reasonable  use 
of  mnning  water  by  the  upper  proprietor,  by  which 
the  fluid  is  entirely  consumed  ?  To  answer  this  ques- 
tion satisfactorily,  it  is  proper  to  consider  the  wants  in 
regard  to  the  element  of  water.  These  wants  are 
either  natural  or  artifiiciaL  Natural  are  such  as  are 
absolutely  necessary  to  be  supplied  in  order  to  his  exist- 
ence. Arti^cial,  such  only,  as  by  supplying  them,  his 
comiort  and  prosperity  are  increased.  To  quench  thirsty 
and  for  household  purposes,  water  is  absolutely  indispen- 
sable. In  civilized  life,  water  for  cattle  is  also  necessary. 
These  wants  must  be  supplied,  or  both  man  and  beast 
will  perish.  The  supply  of  a  man's  artificial  wants  is 
not  essential  to  his  existence ;  it  is  not  indispensable ;  he 
could  liye  if  water  was  not  employed  in  irrigating  lands, 
or  in  propelling  his  machineiy.  In  countries  differently 
situated  from  ours,  with  a  hot  and  arid  climate,  water 
doubtless  is  indispensable  to  the  cultivation  of  the  soil, 
and  in  them,  water  for  irrigation  would  be  a  natural 
want  Here  it  might  increase  the  products  of  the  soil, 
but  it  18  by  no  means  essential,  and  cannot,  therefore, 
be  considered  a  natural  want  of  man.  So  of  manu- 
factures, they  promote  the  prosperity  and  comfort  of 
mankind,  but  cannot  be  considered  absolutely  neces- 
sary to  his  existence."  From  these  premises,  the 
Court  then  proceed  to  state  the  conclusion  resulting, 
namely, — ^  That  an  individual  owning  a  spring  on  his 
land,  from  which  water  flows  in  a  current  through  his 
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neighbor's  land,  would  have  Hie  right  to  use  the  whole 
of  it,  if  neooBsary  to  satisfy  his  natural  wants.  He 
may  consume  all  the  water  for  his  domestic  purposes, 
including  water  for  his  stock.  If  he  desires  to  use  it 
for  irrigation  or  manufactures,  and  there  be  a  lower 
proprietor  to  whom  its  use  is  essential  to  supply  his 
natural  wants,  or  for  his  stock,  he  must  use  the  water 
so  as  to  leave  enough  for  such  lower  proprietor. 
Where  the  stream  is  small,  and  does  not  supply  water 
more  than  sufficient  to  answer  the  natural  wants  of 
the  different  proprietors  living  on  it,  none  of  the  pro- 
prietors can  use  the  water  for  either  irrigation  or  manu* 
factures.  So  far  then  aa  natural  wants  are  concerned, 
there  is  no  difficulty  in  furnishing  a  rule  by  which 
riparian  proprietors  may  use  flowing  water  to  supply 
such  natural  wants.  Each  proprietor  in  his  turn  may, 
if  necessary,  consume  all  the  water  for  these  purposea 
But  where  tiie  water  is  not  wanted  to  supply  natural 
wants,  and  there  is  not  sufficient  for  each  proprietor 
living  on  the  stream  to  carry  on  his  manu&cturing 
purposes,  how  shall  the  water  be  divided  ?  We  have 
seen  that  without  a  contract  or  grant,  neither  has  a 
right  to  use  all  the  water ;  all  have  a  right  to  partici- 
pate in  its  benefits.  Where  all  have  a  right  to  parti- 
cipate in  a  common  benefit,  and  none  can  have  an 
exclusive  enjoyment,  no  rule,  from  the  very  nature  of 
the  case,  can  be  laid  down,  as  to  how  much  each  may 
use  without  infringing  upon  the  rights  of  others.  In 
such  cases,  the  question  must  be  left  to  thd  judgment 
of  the  jury,  whether  the  party  complained  of  has  used, 
under  all  the  circumstances,  more  than  his  just  pro- 
portion." 

§  129.  It  is  submitted,  whether  it  may  be  not  fijrly 
deduced  from  the  preceding  authorities,  that,  for  any 
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essential  dindnution  of  the  water  of  a  watercourse, 
wfaicli  nature  has  directed  to  nm  in  a  certain  and 
determinate  channel,  for  ar^f  purpose,  the  law,  in  this 
country,  will  interpose  ?  Streams  of  water,  says  Kent, 
are  intended  for  the  use  and  comfort  of  man ;  and  it 
would  be  unreasonable  and  contrary  to  the  universal 
sense  of  mankind,  to  debar  every  riparian  proprietor 
from  the  application  of  water  to  domestic,  agricultural, 
and  manu&cturing  purposes ;  pnmdedy  the  use  of  the 
water  be  made  under  the  limitation,  that  he  do  no 
material  injury  or  annoyance  to  his  neighbor  below 
him,  who  has  an  eqwd  right  to  the  subsequent  use  of 
the  same  water.  In  a  late  case  in  the  English  Court 
of  Exchequer,  the  Chief  Baron  considered,  that  the 
rule  laid  down  by  Kent  is  the  true  rule.  In  England, 
says  he,  it  is  not  very  clear,  that  such  a  user  {%.  e.  for 
irrigation)  would  be  permitted  as  arising  out  of  the 
light  to  the  use  of  the  water  jure  nalurcB^  "  but  no 
doubt  if  the  stream  were  only  used  by  the  riparian 
proprietor  and  his  family,  by  drinking  it,  or  for  the 
supply  of  domestic  purposes,  no  action  would  lie  for 
this  ordinary  use  of  it ;  and  it  may  be  conceived,  that 
if  a  field  be  covered  by  houses,  the  ordinary  use  by 
the  inhabitants  might  sensibly  diminish  the  stream; 
yet  no  action  would,  we  apprehend,  lie,  ady  more  than 
if  the  air  was  rendered  less  pure  and  healthy  by  the 
increase  of  inhabitants  in  the  neighborhood,  and  by 
the  smoke  issuing  from  the  chimneys  of  an  increased 
number  of  houses."  ^ 


I  Wood  V.  Ward,  Law  Jonrn.  B.  for  August,  1849.  The  Court  below, 
in  Bandall  v.  Silyerthom,  4  Barr,  (Penn.)  R.  178,  said  as  follows :  ^  The 
plaintiff  was  entitled  to  all  reasonable  use  of  the  water  on  his  land  for 
aglficiiltnral  and  mannfactming  purposes,  prodded  he  returned  it  to  its 
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6.  Of  the  Effed  of  Prior  OeeupaHon  hf  a  Riparian  Pro- 
prietor. 

§  130.  A  question  of  much  importance  has  been^  on 
several  occasions,  discussed,  whether  a  title  to  the  use 


channel  before  leading  his  land,  without  material  and  unreasonable  dimi- 
nution.'' So  in  Miller  v.  Miller,  9  Barr.  (Penn.)  B.  74.  The  just  and 
equitable  principle,  Kent  says,  (S  Comm.  441,)  is  given  in  the  Roman 
Law :  Sic  enim  dehere  quern  meliorem  agrum  suam  facerey  ne  vicini  deteri- 
orem  faciaU  The  Code  Napoleon,  Nos.  640  -  645,  establishes  the  same 
just  rules.  And  see  also  Dig.  89,  8,  4,  10 ;  Code,  lib.  8,  tit  84,  1,  7 ; 
Pothier,  Traits  du  Contrat  de  Soci^t^,  Second  App.  Nos.  236,  287.  In 
France,  where  eveiy  one  may  use  the  water  '*  en  bon  pere  de  famiUe^  et 
pour  son  plus  grand  avantage."  Code  Civil,  Art.  640,  note  a,  by  Pailliet 
See  his  Manned  de  Droit  Francais,  Paris,  1888,  cited  by  Baron  Parke,  in 
20  Law  Jour.  R.  212,  &  8.  C.  4  £ng.  Law  &  £q.  R.  on  p.  477.' 

The  case  of  Embrey  v.  Owen,  in  the  English  Court  of  Exchequer,  was 
decided  in  1851,*  and  the  decision  was,  that  a  riparian  proprietor  has  a 
right  to  irrigate  his  land  by  water  from  the  stream,  provided  he  does  not 
thereby  interfere  with  the  rights  of  others ;  and  whether  the  use  made  by 
him  of  the  stream  for  this  purpose  be  reasonable  and  permitted,  or  not, 
depends  on  the  circumstances  of  each  case :  That  where  an  action  on  die 
case  founded  in  such  an  irrigation,  is  brought  against  a  riparian  proprie- 
tor by  another  having  a  mill  lower  down  on  the  stream,  it  appearing  that 
the  irrigation  does  not  take  place  continuously,  but  only  at  intermittent 
periods,  when  the  river  is  full,  and  that  no  damage  is  done  thereby  to  the 
woriLing  of  the  mill,  and  that  the  diminution  of  the  water  is  not  percepti- 
ble to  the  eye ;  sych  is  a  reasonable  use  of  the  water  for  which  no  action 
can  be  nuuntained.  It  was  argued  by  the  counsel  for  the  plaintiff,  that 
the  plaintiff  had  a  right  to  the  full  flow  of  the  water  in  its  natural  course 
and  abundance,  as  an  incident  to  the  property  in  the  land  through  which 
it  flowed ;  and  that  any  abstraction  of  the  water,  however  inconsiderable, 
by  another  riparian  proprietor,  and  though  productive  of  no  actual 
damage,  would  be  actionable,  because  it  is  an  injury  to  a  right  (see  po9t^ 
427,  et  seq.)  and  if  continued  would  be  the  foundation  of  a  claim  of 
adverse  right  in  that  proprietor.  Baron  Parkb,  who  delivered  ihe  judg- 
ment of  the  court,  (the  court  consisting  of  himself,  Alderson,  Platt, 
and  Martin,)  said,  that  he  by  no  means  disputed  the  truth  of  th^  coun- 
sel's proposition  with  respect  to  every  description  of  right    And  he 

•  Embrey  «.  Owen,  80  Law.  Joor.  R.  (N  S.)  !elS,  uid  S.  C  4  Eng.  Law  tc  Eq.  R.  406. 
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of  nmning  water  is  acquired  by  mere  occupancy y  so  as 
to  authorize  any  diversion  of  it  from  its  accustomed 


added :  **  Actual  perceptible  damage  ia  not  indlspenmble  as  the  foanda- 
tion  of  an  action ;  it  is  sufficient  to.  show  a  violation  of  a  right,  in  which 
case  the  law  will  presume  damage  —  injuria  sine  damna  is  actionable  — 
as  was  laid  down  hj  Lord  Holt  in  the  case  of  Ashbj  v.  White,  2  Ld. 
Baym.  &  938,  and  many  subsequent  cases.  But  in  applying  this  admitted 
role  to  the  case  of  rights  to  running  water,  and  the  analogous  cases  of 
rights  to  air  and  light,  it  must  be  considered  what  the  nature  of  those 
rights  IS,  and  what  is  a  violation  of  them.  The  law  as  to  flowing  water  is 
now  put  (m  its  right  footing,  by  a  series  of  cases,  and  is  fully  settled  in  the 
American  courts."  (The  learned  Baron,  in  the  course  of  his  opinion, 
cited  Webb  v,  Portland  Manuf.  Co.,. 8  Sumn.  R.  189,  and  8  Kent,  Comm. 
Lect  52, 489  -  445.)  **  The  right  to  have  the  stream  to  flow  in  its  natural 
state  without  diminution  or  alteration  is  an  incident  to  the  property  in  the 
land  through  which  it  passes ;  but  flowing  water  is  pubUe  jurisy  not  in  the 
sense  that  it  is  honum  vacans,  to  which  the  first  occupant  may  acquire  an 
exclusive  right,  but  that  it  is  public  and  common  in  this  sense  only,  that 
all  may  reasonably  use  it  who  have  a  right  of  access  to  it ;  that  none  can 
have  any  property  in  the  water  itself,  except  in  the  particular  portion 
which  he  may  choose  to  abstract  from  the  stream  and  'take  into  his  pos- 
session, and  that  during  the  time  of  his  possession  only.  But  each  propri- 
etor of  die  adjacent  land  has  the  right  to  the  usufruct  of  the  stream  wl^ch 
flows  through  it  This  right  to  the  benefit  and  advantage  of  the  water 
flowing  past  his  land,  is  not  an  absolute  and  exclusive  right  to  the  flow  of 
all  the  water  in  its  natural  state ;  if  it  were,  the  alignment  of  the  learned 
counsel,  that  every  abstraction  of  it  would  give  a  cause  of  action,  would 
he  irrefragable ;  but  it  is  a  right  only  to  the  flow  of  the  water,  and  the 
enjoyment  of  it,  subject  to  the  similar  rights  of  all  the  proprietors  of  the 
banks  on  each  nde  to  the  reasonable  enjoyment  of  the  same  gift  of  Provi- 
dence. It  is  only,  therefore,  for  an  unreasonable  and  unauthorized  use  of 
this  common  benefit  that  an  action  will  lie ;  for  such  a  use  it  will,  though 
there  may  be  no  actual  damage  to  the  pkiintifis.  This  [a  reasonable  use] 
nuut  depend  on  the  circumstances  of  each  case.  On  the  one  hand,  it 
would  not  be  permitted  that  the  owner  of  a  tract  of  many  thousand  acres 
of  porous  soil  abutting  on  one  part  of  the  stream,  could  be  pennitted  to 
irrigate  them  continually  by  canals  and  drains,  and  so  cause  a  serious 
diminution  of  the  quantity  of  water,  though  there  was  no  other  loss  to  the 
natural  stream  than  that  arising  from  the  necessary  absorption  and  evapo- 
ration of  the  water  employed  for  that  purpose ;  on  the  other  hand,  one's 
common  aense  would  be  shocked  by  supposing  that  a  riparian  owner 
could  not  dip  a  watering-pot  into  the  stream  in  order  to  water  his  garden, 

•     18 
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course,  or  any  obstruction  or  detention  of  it  Black- 
stone  has  stated  water  to  be  one  of  those  things,  the 
property  in  which  is  acquired  by  occupancy,  and  that, 
by  first  occupancy,  a  property  is  acquired  in  the  cur- 
rent ;  ^  and  in  Williams  v.  Morland,^  and  in  Liggins  v. 
Inge,*  there  are  dicta  to  the  eflfect,  that,  by  the  law 
of  England,  the  possessor  who  first  appropriates  any 
part  of  water  flowing  through  his  land  to  his  own  use, 
has  a  right  to  the  use  of  so  much  as  he  thereby  appro- 
priates against  any  other.  The  dictum  of  Lord  Chief 
Justice  TiNDAL  in  the  case  last  named,  is  to  this  e£fect : 
"  Water  flowing,  it  is  well  settled  by  the  law  of  Eng- 


or  allow  his  family  or  lus  cattle  to  drink  it  It  is  entirely  a  question  of 
degree,  and  it  is  very  difficult,  indeed  impossible,  to  define  precisely  the 
limits  wluch  separate  the  reasonable  and  permitted  use  of  the  stream  fiom 
its  wrongful  application ;  but  there  is  often  no  difficulty  in  deciding 
whether  a  particular  case  falls  within  the  permitted  limits  or  not,  and  in 
this  we  think,  that  as  the  irrigation  took  place,  not  continuously,  but  only 
at  intermittent  periods,  when  the  river  was  full  and  no  damage  was  done 
thereby  to  the  working  of  the  mill,  and  the  diminution  of  the  water  was  not 
perceptible  to  the  eye,  it  was  such  a  reasonable  use  of  the  water  as  not  to 
be  prohibited  bylaw.  The  same  law  will  be  found  to  be  applicable  to  the 
corresponding  rights  to  air  and  light.  These  also  are  bestowed  by  Provi- 
dence for  the  common  benefit  of  man,  and  so  long  as  the  reasonable  use 
by  one  man  of  this  common  property  does  not  do  actual  and  perceptible 
damage  to  the  right  of  another,  to  a  similar  use  of  it,  no  action  will  lie. 
A  man  cannot  occupy  a  dwelling  and  consume  fuel  for  domestic  purposes, 
without  its  in  some  degree  impairing  the  natural  purity  of  the  air;  he 
cannot  erect  a  building,  or  plant  a  tree  near  the  house  of  another,  without 
in  some  degree  diminishing  the  quantity  of  light  he  enjoys ;  but  such 
small  interruptions  give  no  right  of  action ;  for  they  are  necessary  inci- 
dents to  the  common  enjoyment  by  all."  * 

1  2  Black.  Com.  402. 

2  Williams  v.  Morland,  2  Bam.  &  Cress.  B.  918. 

3  Liggins  V.  Inge,  7  Bing.  R.  692. 

*  The  decision  in  this  case  was  recognized  and  approved  in  Norham  «.  Harlef,  23  Law 
Jour.  R.  (N.  S.)  183,  and  S.  C.  18  Eng.  Law  k.  Eq.  R.  164. 
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land,  is  pubUd  juris.  By  the  Roman  law^  ruxming 
water^  light,  and  air,  were  considered  some  of  those 
things  which  were  res  emmmuneSy  and  which  were 
defined  things,  the  properiy  of  which  belongs  to  no 
person,  but  the  use  to  all ;  and  by  the  law  of  England, 
the  person  who  first  appropriates  any  part  of  this 
water  flowing  through  his  land  to  his  own  use,  has  the 
right  to  the  use  of  so  much  as  he  then  appropriates, 
against  any  other." 

§  131.  The  doctrine  laid  down  in  Cary  v.  Daniels, 
in  Massachusetts,^  seems  in  accordance  with  that  of  0. 
J.  TiNDAL.  Shaw,  C.  J.,  in  giving  the  opinion  of  the 
Court  in  that  cai^e,  speaks  of  the  right  to  the  use  of 
the  water  inherent  in  the  land  as  a  right  ^pubUei 
juris  ; "  and  he  considers,  that  the  rule  thai  the  limitar 
tion  of  the  right  to  use  of  £he  water  of  a  running 
stream,  that  the  use  must  not  be  inconsistent  with  a 
like  reasonable  use  by  the  other  riparian  proprietors 
on  the  same  stream,  above  and  below,  is  to  be  taken 
with  a  qmUficaiion  growing  out  of  the  nature  of  the 
case,  which  qualification  he  thus  explains :  ^  The  use- 
fulness of  water  for  mill  purposes  depends  as  well  on 
its  Ml  as  its  volume.  But  the  &11  depends  upon  the 
grade  of  the  land  over  which  it  runs.  The  descent 
may  be  rapid,  in  which  case  there  may  be  &11  enough 
for  mill  sites  at  short  distances ;  or  the  descent  may 
be  so  gradual  as  only  to  admit  of  mills  at  considerable 
distances.  In  the  latter  case,  the  erection  of  a  mill  on 
one  proprietor's  land  may  raise  and  set  the  water  back 
to  such  a  distance  as  to  prevent  the  proprietor  above 
from  having  sufficient  fall  to  erect  a  mill  on  his  land. 


t  Caiy  V.  Daniels,  8  Met  (Mass.)  R.  466. 
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It  seems  to  follow,  as  a  necessary  consequence  from 
these  principles,  that,  in  such  case,  the  proprietor  who 
first  erects  his  dam  for  such  a  purpose  has  a  right  to 
maintain  it,  as  against  the  proprietors  above  and  be- 
low ;  and  to  this  extent,  prior  occupancy  gives  a  prior 
tifle  to  such  use.  It  is  a  profitable,  beneficial,  and 
reasonable  us^^  and  therefore  one  which  he  has  a  right 
to  make.  K  it  necessarily  occupy  so  much  of  the  fiall 
as  to  prevent  the  proprietor  above  from  placing  a  dam 
and  TTiiti  on  his  land,  it  is  domnum  absque  infuria.  For 
the  same  reason,  the  proprietor  below  cannot  erect  a 
dam  in  such  a  manner  as  to  raise  the  water  and 
obstruct  the  wheels  of  the  first  occupant  He  had  an 
equal  right  with  the  proprietor  below  to  a  reasonable 
use  of  the  stream ;  he  had  made  only  a  reasonable  use 
of  it ;  his  appropriation  to  that  extent,  being  justifiable 
and  prior  in  time,  necessarily  prevents  the  proprietor 
below  fi*om  raising  the  water,  without  interfering  with 
a  rightful  use  already  made ;  and  it  is  therefore  not  an 
injury  to  him.  Such  appears  to  be'  the  nature  and 
extent  of  the  prior  and  exclusive  right,  which  one  pro- 
prietor acquires  by  a  prior  reasonable  appropriation  of 
the  use  of  the  water  in  its  fall ;  and  it  results,  not 
firom  any  originally  superior  legal  right,  but  fix>m  a 
legitimate  exercise  of  his  own  common  rights  the  effect 
of  which  is,  de  factoy  to  supersede  and  prevent  a  like 
use  by  other  proprietors  originally  having  the  same 
common  right  It  is,  in  this  respect,  like  tiie  right  in 
conmion,  which  any  individual  has,  to  use  a  highway ; 
whilst  one  is  reasonably  exercising  his  own  right,  by  a 
temporary  occupation  of  a  particular  part  of  the  sti^^t 
with  his  carriage  or  team,  another  cannot  occupy  the 
same  place  at  the  same  time.  But  such  appropria- 
tion pf  the  stream  to  mill  purposes  upon  the  principles 
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stated,  gives  the  proprietor  a  prior  and  exclusive  right 
to  such  use  only  so  far  as  it  is  actual    If^  therefore, 
he  has  erected  his  dam  and  mill,  ^th  its  waste-ways, 
sluices,  and  other  fixtures  necessary  to  command  the 
use  of  the  water  to  a  certain  exteht,  and  there  is  a 
surplus  remaining,  the  proprietor  below  may  have  the 
benefit  of  that  surplus.    If  he  erects  a  dam  and  mills, 
for  the  purpose  of  using  and  employing  such  surplus, 
he  is,  as  to  such  part  of  the  stream,  the  first  occupant, 
and  makes  the  first  appropriation.    As  to  that,  there- 
fore, his  right  is  prior  and  exclusive.    And  although 
the  proprietor  above  might,  in  the  first  instance,  have 
raised  his  dam  higher,  keeping  within  the  limits  of  a 
reasonable  use,  yet  after,  such  appropriation  by  the 
proprietor  below,  he  cannot  raise  his  dam  and  take 
sucli  surplus ;  because,  as  to  that,  the  lower  proprietor 
has  acquired  a  prior  right"^ 

§  132.  Now  the  proper  construction  of  the  Roman 
law,^  as  adduced  by  C.  J.  Tindal,  and  referred  to  by 
G.  J.  Shaw,  is,  that  it  considered  running  water,  not  as 
a  banum  vacanSy  in  which  any  one  might  acquire  a  pro- 
perty ;  but  as  public  and  common  in  this  sense  onfy,  that 
all  might  drink  it,  or  apply  it  to  the  necessary  purpose 
of  supporting  life  ;  and  that  no  one  had  any  property 
in  the  i^ater  itself,  except  in  that  particular  portion, 
which  he  might  have  abstracted  from  the  stream,  and 
of  which  he  had  the  possession,  and  during  the  time 
of  such  possession  only.  And  no  other  interpretation 
should  be  put  upon  the  passage  in  Blackstone.^ 


1  See  Po6t,  §  134. 

9  See  Inst  Tit.  1,  8. 1 ;  and  Yinnius,  Comm.  on  the  Inst;  Dig.  B.  48, 
ttt  13. 
3  Per  Loid  Denman,  C.  J.,  in  Mason  v.  Hill,  5  B.  &  AdoL  B./ ;  and 

13» 
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'  §  133.  The  case  of  Mason  v.  Hill,  which  may  be 
considered  as  having  settled  the  law  on  this  snbjeot  in 
England;  came  twice  before  the  Court  of  King*8  Bench.^ 
Upon  the  first  trial  there  was  a  verdict  for  the  defend- 
ant ;  but  a  ncrw  trial  was  granted,  by  the  unanimous 
opinion  of  the  Court  delivered  by  Lord  Tenterds!I, 
upon  the  ground  that  the  defendant  could  not,  by  law, 
acquire  a  right  to  the  water  by  liie  prior  use  of  i1^ 
unless  the  enjoyment  was  undisturbed  for  twenfy  years. 
Upon  the  next  trial,  the  question  was  raised  by  special 
verdict,  and  was  elaborately  discussed  at  the  bar,  and 
after  time  taken  by  the  Court,  judgment  was  pronounced 
by  Lord  C.  J.  DjszfMAN.  The  learned  Judge,  in  giving 
judgment,  said :  «  The  position,  that  the  first  occupant 
of  running  water  for  a  beneficial  purpose,  ha3  a  good 
title  to  it,  is  perfectly  true  in  this  sense,  that  neither 
the  owner  of  the  land  below  can  pen  back  the  water, 
nor  tihe  owner  of  the  land  above  divert  it  to  his  pre- 
judice. In  this,  as  in  other  cases  of  injuries  to  real 
property,  possession  is  a  good  title  against  a  wrong- 
doer ;  and  the  owner  of  the  land  who  applies  the  stream 
that  runs  through  it,  to  the  use  of  a  mill  newly  erected, 
or  other  purposes,  if  the  stream  is  diverted  or  obstracted, 
may  recover  for  the  consequential  injury  to  the  null. 
But  it  is  a  very  different  question,  whether  he  can  take 
away  from  the  owner  of  the  land  below,  one  of  its 
natural  advantages  whidhi  is  capable  of  being  applied  to 
profitable  purposes,  and  generally  increases  the  fertility 
of  the  soil,  even  when  unapplied,  and  deprive  him  of  it 


per  Baron  Paxke  in  Embrey  v.  Owen,  20  Law  Joor.  B.  (N.  S.)  EzcL 
212,  and  S.  C.  4  £ng.  Law  &  £q.  R.  466.    And  see  Ante,  §  121,  etM§, 
1  Mason  «.  Hill,  «&.  «tp.,«nd  8  B.  ft  AdoL  R.  304. 
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altogether,  by  anticipating  him  in  its  application  to  a 
new  purpose.  If  tliis  be  so^  a  considerable  part  of  the 
value  of  an  estate,  which,  in  manu&cturing  districts 
parfcicnlarl/,  is  much  enhanced  by  the  existence  of  an 
unappropriated  stream  of  water  with  a  &11,  within  its 
limits,  might,  at  any  time,  be  taken  away ;  and,  by 
parity  of  reasoning,  a  valuable  mineral  or  brine  spring 
might  be  abstracted  from  the  proprietor  in  whose  land 
it  arises,  and  converted  to  the  profit  of  another.  We 
think  that  this  proposition  has  originated  in  a  mistaken 
view  of  the  principles  laid  down  in  the  decided  cases  of 
Bealy  v.  Shaw,^  Saunders  v.  Newman,^  and  Williams  v. 
Morlajid.^  It  appears  to  us  also,  that  the  doctrine  of 
Blackstone,  and  the  dicta  of  learned  Judges,  both  in  ' 
some  of  those  cases,  and  in  that  of  Cox  v.  Mathews,^ 
have  been  misconceived."  The  judgment  of  8ir  John 
Leach,  in  Wri^t  v.  Howard/  also  settles,  that  no  appro- 
priation of  running  water,  except  for  such  a  period  as 
will  oonfer  an  easement,  can  diminish  the  natural  rights 
of  other  parties  possessing  lands  along  the  course  of  the 
stFeam. 

§  134.  The  weight  of  authority  in  this  country,  is 
decidedly  in  &vor  of  the  doctrine  that,  if  one  riparian 
proprietor  upon  a  natural  watercourse,  builds  a  mill, 
and  a  supra-riparian  proprietor  diverts  the  water,  the 
owner  of  the  mill  may  recover  for  the  iffury  to  the  ndU^ 
although,  before  he  built^  he  could  only  recover  for  the 


1  Bealj  V.  Shaw,6  East,  K  208. 

>  Satmden  v.  Kewman,  2  B.  &  Aid.  B.  258. 

3  WiHiama  v.  Moriand,  2  B.  &  Cress.  B.  915. 

«  Cox  V.  Mathews,  1  Yentr.  B.  1S7. 

^  Wright  V.  Howaid,  1  Sim.  &  Sta.  B.  190.  This  aocords  with  the 
law  as  laid  down  by  Sergeant  Adair,  Chief  Justice  of  Chester,  in  Prescott 
«.  Phillips,  cited  in  Bealj  v.  Shaw,  6  East,  B.  208. 
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natural  uses  of  the  water,  as  needed  for  his  family  and 
his  cattle.  But  if,  instead  of  building  a  mill,  he  had 
diverted  the  stream,  he  cannot  justify  it  against  a  pro- 
prietor below,  upon  the  ground  that  he  had  thus  made 
an  artificial  use  of  the  water,  before  the  other  had  made 
any  such  application  of  it.  Every  riparian  proprietor, 
necessarily,  and  at  all  times,  is  using  the  water  running 
through  it,  in  so  &r  at  least  as  the  water  imparts  fer- 
tility to  the  land,  and  enhances  the  value  of  it.^  There 
is,  therefore,  no  prior  or  posterior  in  the  use,  for  the 
land  of  each  enjoyed  it  alike  from  the  origin  of  the 
stream ;  and  the  priority  of  a  particular  new  application, 
or  artificial  use  of  the  water,  does  not,  therefore,  create 
a  right  to  that  use ;  but  the  existence  or  non-existence 
of  that  application,  at  a  particular  time,  measures  the 
damages  incurred  by  the  wrongful  act  of  another,  in 
derogation  of  the  general  right  to  the  use  of  the  water, 
as  it  passes  to,  through,  or  from  the  land  of  the  party 
complaining.  The  right  is  not  founded  in  user,  but  is  in- 
herent in  the  ownership  of  the  soil ;  and  when  a  title  by 
use  is  set  up  against  another  proprietor,  there  must  be  an 
enjoyment  for  such  a  length  of  time  as  will  be  evidence 
of  a  grant  This  is  the  doctrine  expressly  laid  down 
by  the  Supreme  Court  of  North  Carolina,*  who  rely  for 
its  support  upon  the  above  case  of  Mason  t^.  Hill.  To 
give  such  a  construction  to  the  passage  from  Blackstone 
above  quoted,  as  that  the  owner  of  a  mill-site  who  first 
occupies  it,  by  the  erection  of  a  mill  or  dam,  may  use 
and  appropriate  the  water  to  the  injury  of  any  other 
riparian  proprietor  above  or  below  Mm,  (unless  the  use 


1  Pugh  V.  VHieeler,  2  Der.  &  Batt  (N.  C.)  R.  50.    And  see  Ant^,  §  8, 
^  See  Fugh  v.  Wheeler,  u5.  sup. 
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and  appropriation  has  been  of  so  long  continuance  as  to 
affprd  the  presumption  of  a  grants)  would  be  an  exten- 
sion of  the  doctrine  of  occupancy^  in  the  words  of  Mr. 
0.  J.  Thompson,  ^  dangerous  and  pernicious  in  its  con- 
sequences;" and  the  occupancy,  says  he,  ^must  be 
regulated  and  guarded  with  a  view  to  the  individual 
rights  of  all  who  have  an  interest  in  its  enjoyment ;  and 
the  maxim  sic  tdere  tuo  tit  aSenum  non  iBchis,  must  be 
taken  and  construed  with  an  eye  to  the  natural  rights 
ofalL"^ 

§  135.  By  the  learned  Mr.  Justice  Stort,  the  right 
to  have  a  stream  flow  on  in  its  accustomed  course,  is 
laid  down  to  be  a  right,  which  can  ojily  be  interfered 
with  by  an  easement  acquired  by  grants  or  by  an  ad- 
verse enjoyment  for  the  period  of  time  limited  by  the 
statute  of  limitations  for  entry  upon  land.  ^  Mere  pri- 
ority of  occupation,"  says  he,  ^  of  running  water,  with- 
out such  consent  or  grant,  confers  no  exclusive  right 
It  is  not  like  the  case  of  mere  occupancy,  where  the 
first  occupant  takes  by  force  of  his  priority  of  occupar 
lion.  That  supposes  no  ownership  already  existing, 
and  no  right  to  the  one  already  acquired.  But  our 
law  awards  to  the  riparian  proprietors  the  right  to  the 
use  in  conmion,  as  one  incident  to  the  land ;  and  who- 
ever seeks  to  found  an  exclusive  use,  must  establish  a 
rightful  appropriation  in  some  manner  k^iown  and  ad- 
mitted by  the  Law.  Now,  this  may  be  by  a  grant  from  all 
the  proprietors,  whose  interest  is  affected  by  the  parti- 
cular appropriation,  or  by  a  long  exclusive  enjoyment 


1  Fbtl  V.  Jobiuon,  15  Jolms.  (N.  Y.)  B.  218.  See  abo  Palmer  v.  Mul- 
ligan, S  Game's  (N.  Y.)  R.  897 ;  Merritt  v.  Biinkeriioff;  17  Johns.  (N.  Y.) 
ILS06. 
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without  interruption^  which  affords  a  just  presumption 
of  right."  ^  In  fact,  by  numerous  authorities  in  this 
country,  the  first  appropriator  of  running  water  has  no 
right  to  divert  or  retain  the  stream  to  the  extent  of 
such  appropriation,  to  the  injury  of  other  riparian  pro- 
.  prietors,  who  shall  afterwards  seek  to  use  the  stream ;  * 
though  here,  as  in  England,  dicta  may  be  found  to  the 
contrary ;  *  and  that  a  diversion  of  a  watercourse,  with- 
out actual  injury  to  a  riparian  owner  lower  down  the 
stream,  legally  imports  damage,  (because  it  is  an  in- 
fidngement  of  right,)  is  a  doctrine  powerfully  sustained 
by  American  authorities.^ 


1  Taylor  v.  Wilkinson,  4  Mason,  (Cir.  Co.)  B.  397.  See  also  the  opi- 
nion of  the  same  learned  Judge  in  Wliipple  v.  Cumberland  Manuf.  Co., 
2  Storj,  (Cir.  Co.)  B.  661. 

9  Gihnan  v.  Tilton,  5  N.  Hamp.  R.  281 ;  Martin  v.  Bigelow,  2  Atk. 
(Venn.)  R.  184 ;  Hoy  v.  Sterritt,  2  Watts,  (Penn.)  R.  827 ;  Twissr.Bald- 
win,  9  Conn.  R.  291 ;  King  o.  Tiffany,  lb.,  162 ;  M'Almont  v.  Whitaker, 
8  Rawle,  (Penn.)  R.  84 ;  Sullen  v.  Runnels,  2  N.  Hamp.  R.  257 ;  Bud- 
dington  v.  Bradley,  10  Conn.  B.  218 ;  Tucker  v.  Jewett,  11  Conn.  B.  811 ; 
Wadsworth  v.  TiUotson,  15  Conn.  B.  866 ;  Plumleigh  o.  Dawson,  1  Gilm. 
(HI.)  B.  544;  Stout  v.  M* Adams,  2  Scam.  (UL)  B.  67;  Baldwin  v.  Calk- 
ins, 10  Wend.  (N.  T.)  B.  167 ;  Heath  o.  Williams,  25  Maine,  B.  209 ;  Da- 
vis V.  Fuller,  12  Verm.  B.  178.  And  as  to  general  rights  of  riparian  pro- 
prietors, see  Ante,  §  90,  et  seq. 

3  In  Strickler  v.  Todd,  in  Pennsylvania,  10  S.  &  Bawle,  (Penn.)  R.  68, 
Duncan,  J.,  in  giving  the  judgment  of  the  Court,  appears  to  accede  to  the 
doctrine,  that  a  superior  right  to  the  use  of  a  natural  watercourse,  may  be 
acquired  by  the  simple  act  of  prior  occupation ;  but  the  right  of  the  plain- 
tiff to  recover,  in  that  case,  was  made  to  rest  upon  his  uninterrupted 
enjoyment  of  the  water,  for  a  term  of  time  exceeding  twenty  years. 

4  So  laid  down  by  Wilde,  J.,  in  Bolivar  Manuf.  Co.  v.  Neponset  Manuf. 
Co.  16  Pick.  Mass.  B.  241.  Also  by  the  Supreme  Court  of  Maine,  8  Faiif. 
(Me.)  B.  407 ;  and  see  also  Crocker  v.  Bragg,  10  Wend.  (N.  Y.)  B.  260 ; 
Baldwin  v.  Calkins,  lb.  167 ;  Heath  v.  Williams,  25  Maine  B.  209 ;  Whip- 
ple V.  Cumberland  Manuf.  Co.  2  Story,  (Cir.  Co.)  B.  661 ;  Branch  v. 
Doane,  17  Conn.  R.  402;  18  lb.  288;  Parker  v.  Griswold,  17  Ibid.  288 ; 
Chapman  v.  Thames  Manuf.  Co.  18  Ibid.  269 ;  Hulme  v.  Shove,  8  Ghreen, 
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7.  Of  the  Irgury  hy  rendering  the  Water  Corrupt  and 

Vhwhokdome. 

§  136.  It  is  clearly  the  duty  of  riparian  proprietor, 
upon  a  watercourse,  to  refrain  from  erecting  upon  its 
banks  any  works  which  render  the  water  unwholesome 
or  oflfensive.^  It  was  long  ago  adjudged  to  be  illegal 
for  a  glover  to  set  up  a  lime  pit,  for  calf  or  sheep  skins, 
so  near  the  water  as  to  corrupt  it.^  Lord  Coke  says, 
^  if  two  several  owners  of  houses  have  a  river  in  com- 
mon between  them,  land  if  one  of  them  corrupt  the 
water,' the  other  shall  have  an  action  on  the  case."* 
Erecting  a  cesspool  near  a  well,  and  "thereby  contami- 


(N.  J.)  R.  116;  Woodman  v.  Tofts,  9  N.  Hamp.  R.  88;  Bliss  v.  Rice, 
17  Pick.  (Mass.)  R.  23;  Blanchard  v.  Baker,  8  Greenl.  (Me.)  R.  253; 
Fastorious  v.  Fisher,  1  Rawle,  (Penn.)  R.  27;  Webb  o.  Portkuid  Manuf. 
Co.,  3  Sumn.  (Cir.  Co.)  R.  189.    And  eeepost,  §  427,  et  seq. 

1  9  Co.  R.  59 ;  Dictum  of  Story,  J.,  in  Tyler  v.  Wilkinson,  4  Mason, 
(Cir.  Co.)  R.  397,  of  Lord  Ellenborough,  in  Bealy  v.  Shaw,  6  East,  R.  208,* 
and  of  Lord  Denman,  in  Mason  v.  Hill,  5  B.  &  Aid.  R.  1';  7  Mon.  (Ken.) 
R.  325 ;  Call  v.  Bnttrick,  4  Cush.  (Mass.)  R.  345.  Where  an  action  for 
polluting  the  water  of  a  watercourse,  was  referred  to  an  arbitrator,  with 
power  to  Urn  to  regulate  the  enjoyment  of  the  water :  it  was  held,  that  an 
award  directing  a  yerdict  to  be  entered  for  the  plaintiff,  and  that  defend- 
ant shonld,  at  all  tunes,  take  all  proper  and  reasonable  precautions  for  pre- 
Tenting  the  water  from  being  rendered  unfit  for  plaintiff's  use,  and  in  par- 
ticvdar,  shonld  use  a  process  of  filtering  mentioned  in  the  award,  was  bad 
for  uncertainty.  The  direction  as  to  the  particular  process  was,  that  the 
water  passing  from  defendanf s  to  plaintiff's  premises,  should  be  passed 
throng  filtering  lodges,  made  or  to  be  made,  by  defendant,  so  as  to  be 
thereby  purified  and  cleansed  for  plaintiff's  use,  "  so  fiur  as  the  same  can 
be  puxified  and  cleansed  by  the  ordinary  and  most  approved  process  of  fil- 
tering." It  was  held,  that  the  description  by  reference  only  to  the  **  ordi- 
naiy  and  most  approved  process,"  was  uncertain,  and  the  award  bad  in 
this  respect  also.    Stonehewer  v.  Farrar,  6  Addl.  &  £11.  R.  (N.  S.)  730. 

s  Tear  Book,  Hen^2,  b.  6. 

3  Co.  Litt  200 ;  13  Hen.  7,  26. 
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Bating  the  water,  has  been  held  to  be  actionable.^  The 
erection  of  a  tan-yard,  it  has  been  held,  is  illegal,  pro- 
vided it  has  the  effect  of  rendering  the  water  unwhole- 
some, whether  the  riparian  proprietor  below  use  it  for 
distillation,  or  for  culinary  or  domestic  purposes.^  No 
user,  for  a  less  time  than  twenty  years,  will  justify  the 
letting  off  upon  the  neighboring  land,  water  which  has 
been  used  for  the  precipitation  of  minerals,  and  which 
is  thereby  rendered  noxious.^  In  the  case  of  an  arti- 
ficial watercourse,  made  for  the  purpose  of  draining 
mines,  if  the  drainage  water  has  flowed  for  twenty 
years,  in  a  pure  state,  in  consequence  of  the  working 
of  the  mines  having  been  discontinued,  over  premises 
of  a  person  who  has  used  it  for  that  period,  the  work- 
ing of  the  mines  cannot  be  "resumed,  so  as  to  render 
the  water  foul,  and  thus  disturb  his  enjoyment^ 

§  137.  Neither  can  a  riparian  proprietor  use  the 
water  in  a  manner  so  as  to  corrupt  the  atmosphere.  An 
action  on  the  case  was  brought  to  recover  special  dama- 


1  Norton  o.  Scholefield,  9  M.  &  Welsh.  R.  565. 
9  Howell  V.  M'Coy,  8  Rawle,  (Penn.)  R.  897. 

3  Wright  V.  WilliamB,  1  M.  &  Welsh.  R.  77. 

4  Magor  V.  Chadwick,  11  Adol.  &  £11.  R.  371.  The  act  of  the  State  of 
Tennessee,  of  1880,  ch.  89,  directed  that  the  owners  of  mills  should  cat 
down  and  remove  standing  or  decayed  timber  in  their  mill-ponds,  west  of 
Tennessee  river,  and  made  such  owners  indictable  if  they  fiuled.  And 
the  act  of  1832,  ch.  79,  authorized  one  6.  bj  name,  to  build  a  dam  with- 
out cutting  down  and  removing  the  timber  in  his-  pond ;  and  it  was  held, 
that  the  act  of  1882  only  exempted  the  defendant  G.  fh>m  the  penalty*  of 
the  act  of  1830,  and  left  him  liable  as  other  persons  to  indictment,  if  his 
dam  created  a  nuisance ;  the  Court,  in  giving  judgment,  saying,  — "  The 
legislature  should  not  be  readily  supposed  as  meaning  to  violate  that  yim- 
damental  principle  of  social,  natural,  and  municipal  law,  which  prescribes 
to  every  one,  in  the  use  and  enjoyment  of  his  own  property,  the  necessary 
limitation,  that  he  shall  not  injuriously  affect  the  rights  of  others/''  State  v, 
Giuner,  3  Humph.  (Tenn.)  R.  89. 
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ges  sustained  by  the  plaintiff  and  his  family,  in  conse- 
quence of  a  mill-dam  erected  by  the  defendant ;  and 
the  plaintiff  alleged  in  his  declaration,  that  the  dam,  by 
overflowing  the  adjacent  lands,  rendered  the  atmos^ 
phere  exceedingly  impure  and  unhealthy,  and  thereby 
occasioned  the  sickness  of  himself  and  family,  &c.  It 
appeared,  on  the  trial,  that  not  only  the  plaintiff  and 
his  family,  but  the  neighborhood  generally,  suffered  by 
disease,  occasioned  by  the  defendant's  dam,  and  it  was 
insisted,  thal^  as  the  injury  was  general,  it  was  a  bar 
to  the  recoTery  of  individual  damages.  The  Court 
held,  that  ^  Every  member  of  society  is  bound  by  the 
principles  of  natural  justice,  so  to  use  his  own  property, 
as  not  to  injure  the  rights  of  others ;  and  if  an  indivi- 
dual erects  a  mill-dam,  which  creates  disease  and  sick- 
ness, he  must  be  responsible  for  the  consequencea''  It 
was  also  held,  that  it  was  no  defence  to  the  action, 
that  the  injury  affected  the  whole  neighborhood,  and 
that  ihe  ciTil  remedy  was  not  merged  by  aa  indict- 
ment  and  conviction.^ 

§  138.  In  Virginia,  under  the  laws  of  which  State, 
in  relation  to  the  erection  of  mills,  the  finding  of  a 
jury,  in  a  ^'  miQ  oase,'^  that  probably  the  health  of  cer- 
tain fGLmilies  who  live  near  the  pond,  will  be  annoyed 
by  the  stagnation  of  the  water,  is  conclusive  against  a 
petitioner  to  erect  a  dam."  ' 

§  189.  An  indictment  for  a  nuisance  in  erecting  and 
maintaining  a  dam,  upon  the  defendant's  land,  alleged 
tiiat,  by  reason  of  the  dam,  t£e  animal  and  vegetable 
snbstances  brought  down  the  stream,  were  collected 


1  Story  V.  Hammond,  4  Ohio,  R.  888. 
s  Majo  V.  Tamer,  1  Monf.  (Ya.)  B.  40$. 
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and  accumulated  in  large  quantities,  and  became  offen- 
sive, and  corrupted  the  water,  &c.  It  was  held,  that 
though  the  proof  showed  the  injury  to  have  resulted 
from  the  altemate^  rise  and  fall  of  the  water  in  the 
pond,  or  from  the  action  of  the  sun  upon  the  vegetar 
bles  growing  on  the  margin,  the  substance  of  the  issue 
was  maintained ;  and  this,  notwithstanding  the  stream 
was  not  a  public  highway.^ 

§  140.  But  to  authorize  the  abatement  of  a  dam,  in 
these  cases,  on  the  ground  of  its  being  a  nuisance,  it 
must,  at  the  time  it  is  abated,  be  considered  as  a  nui- 
sance. That  it  had  been  a  nuisance,  and  was  likely  to 
be  so  again,  will  not  justify  the  proceeding.  The  fears 
of  persons,  however  reasonable,  that  a  thing  will  become 
a  substantial  annoyance,  public  or  private,  do  not  make 
a  nuisance  which  is  actionable,  or  which  may  be  abated.' 

§  140  a.  The  defendant  diverted  a  stream  as  it  passed 
through  his  premises,  but  restored  it  uncUmnished,  as  to 
the  quantity  of  water,  to  its  former  channel,  before  it 
reached  the'  premises  of  the  plaintiff  The  defendant 
also  employed  the  stream,  while  on  his  premises,  in  a 
way  which  rendered  the  water  unfit  for  ordinary  use, 
but  he  alleged  that  the  water,  by  the  time  it  reached 
the  plaintiff's  lands,  was  freed  to  the  utmost  possible 
extent  from  any  noxious  ingredients  with  which  it  had 
become  impregnated ;  and  it  did  not  appear  that  any 
actual  damage  was  sustained  by  the  plaintiff  Under 
these  circumstances,  the  Lord  Chancellor,  Cottenhau, 
dissolved  an  injunction,  which  had  been  granted  by  the 
Vice-Chancellor,  restraining  the  defendant  from  diverlr 
ing  or  using  the  water.' 

I  People  V.  Townsend,  8  Hill,  (N.  Y.)  R.  479. 

3  Gates  V.  Blincoe,  2  Dana,  (ken.)  R.  158. 

3  Elmhint  v.  Spencer,  2  Macnanght  &  Gord.  Ch.  B.  45.  (1849.) 
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§  140  h.  In  Wood  v.  Sutcliffe,^  an  injanction  was 
asked  for  to  restrain  the  defendant  from  pouring  into 
the  stream  any  dye-wares,  or  dye  liqaors,  or  madder,  or 
indigo,  or  potash,  or  matters  of  that  description,  which 
tend  to  pollute  the  stream,  to  the  damage  of  the  plain- 
tiff's works.  And  by  the  Vice-Chancellor, — *^I  con- 
ceive that  if  the  plaintifis  have  established  such  a  legal 
right  as  that  which  I  have  mentioned,  and,  while  they 
are  in  the  enjoyment  of  that  right,  another  person 
comes  and  erects  machinery,  or  any  manufacturing 
works,  on  that  stream  above  the  plaintiff's  works,  and 
by  his  manufacturing  process  so  fouls  the  water  as  that, 
instead  of  coming,  as  before,  pure  and  unsullied  to  the 
plaintiff's  works,  it  arrives  at  the  plaintiff's  works  in  a 
less  pure  and  serviceable  state  than  before,  so  as  seri- 
ously and  continuously  to  obstruct  the  effective  carry- 
ing on  of  the  plaintiff's  manufacture, — if  that  be  the 
case,  and  if  the  restraining  of  those  acts  by  injunction 
will  restore,  or  tend  to  restore,  the  plaintiff  to  the  posi- 
tion in  which  they  have  a  right  to  stand,  and  in  which 
they  before  stood ;  and  if  the  injury  which  is  occasioned 
by  the  works  complained  of,  is  of  such  a  nature  as  that 
the  recovery  of  pecuniary  damages  would  not  afford  an 
adequate  compensation — that  is,  such  a  compensation 
as  would,  though  not  in  specie,  in  effect  place  the 
plaintiffs  in  the  same  position  in  which  they  stood  be- 
fore ;  and  if,  moreover,  (for  there  were  several  condi- 
tions,) the  plaintiffs  do  not  sleep  on  their  rightSy  and  do 
not  acquiesce,  either  actively  or  passively,  in  the  acts 
which  they  complain  of,  but  use  diligence  and  vigil- 
ance to  ts^e  such  steps  as  are  proper  and  necessary 

% ^ 

1  Wood  V.  Soteliffe,  16  Jar.  75,  aod  8.  C.  8  Eng.  Law  &  £q.  R.  217. 
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for  the  vindication  of  their  rights — if  those  conditions 
occur  in  such  a  case  as  that  v^hich  is  now  presented 
here,  the  plaintifife,  the  parties  so  injured,  have,  I  oon- 
ceive,  as  a  general  rule,  a  right  to  come  to  the  Court  of 
Equity^  and  say,  ^  Do  not  put  us  to  bring  action  after 
action  for  the  purpose  of  recovering  damages,  but  inte^ 
pose  by  a  strong  hand,  and  prevent  the  continuance  of 
those  acts  altogether,  in  order  that  our  legal  rights  may 
be  protected  and  secured  to  us.' " 


CEL  T.]         OF  NATT7RAL  AND  ABTOflCIAL  SASEUENTS.  161 


CHAPTER  V. 

OF  THE   BIGHT  TO    THE  USE  OF  WATER,  AS    DERIVED    FROM 
SPECIAL    GRANTS  AND  RESERVATIONS. 

1.  Of  Natnrai  and  Artificial  EasementB. 

2.  Extent  of  the  Right  Granted  or  Reserved. 
9,  Mill  and  Appurtenances. 

4.  Secondary  Easements. 

5.  Lex  LocL 

6.  How  Easements  in  Watercoorses  are  Created. 

7.  Reservations  and  Exceptions  of  Water  Rights  in  Grants  of  Land. 

8.  Unity  of  Possession  and  Ownership. 

1.   Of  NaJtaral  and  Artificial  Hasemenis. 

§  141.  The  right  to  the  use  of  a  watercourse,  e^r 
jure  naturcBy  or  as  incident  to  the  land,  is  subject,  of 
course,  to  be  abridged,  enlarged,  or  modified  by  grant ; 
and,  besides  the  general  rights  to  a  natnrai  water- 
course, the  law  recognizes  the  existence  of  certain 
rights  accessorial  to  these  general  rights.'  If  a  mQler, 
or  manufacturer,  purchases  the  land  itself,  over  which 
the  water  runs,  it  is  evident  he  would  then  have  a  cor- 
poreal tenement^  and  \hQ  right  which  he  would  possess, 
in  respect  of  his  watercourse,  would  be  real ; '  but  if  he 
should  purchase  a  water  privilege,  or  a  portion  of  water 
power,  without  any  part  of  the  bed  of  the  river,  he,  in 
that  case,  would  gain  an  incorporeal  hereditament^  or 
easement.    The  right  to  a  watercourse  in  its  natural 


1  8  Kent,  Comm.  441. 
>  See  Ante,  §  90,  et  ieq* 
14* 
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course,  and  derived  from  the  oivnership  of  fhe  land 
over  which  it  passes,  may,  it  is  true,  in  one  sense,  be 
,  called  by  that  name,  that  is,  a  natural  easement,  but 
the  term,  as  generally  used,  means  an  artificial  ease- 
ment, as,  the  right  to  interfere  with  the  accustomed 
course  of  running  water,  by  diverting  it  or  keeping  it 
back  upon  the  land  above,  or  of  transmitting  it  altered 
in  quality  or  quantity  to  the  land  below.^  Such  artir 
ficial  easements  may  be  derived  from  a  grant  made  by 
the  riparian  proprietors,  whose  interests  axe  affected ; 
and,  in  fact,  they  may  parcel  out  the  water,  and  couIp 
bine  the  water  power  in  any  manner  they  may  see  fit' 
Bracton  appears  to  consider  the  obligation  to  respect 
the  natural  course  of  a  flowing  stream,  as^  a  duty  im- 
posed by  law ;  and  that,  unless  justified  by  an  ease- 
ment, a  man  has  no  more  right  to  divert  the  course  of 
a  stream,  than  to  discharge  water  on  his  neighbor's 
land.'  An  artificial  easement  is  something  superadded 
to  the  ordinary  rights  of  property ;  and  it  may  be  said 
to  wear  a  double  aspect ;  firsts  it  destroys  pro  tantOj  the 
natural  easement  of  the  flow  of  water  in  its  accustomed 
course ;  and,  secondly,  it  confers  a  new  right,  the  dis- 
turbance of  which  gives  a  good  right  of  action.*  It 
may  be  specially  granted,  or  it  may  be  included  in  a 
more  general  grant,  as,  for  instance,  a  grant  of  a  privi- 
lege of  using  the  water  in  derogation  of  the  riparian 
right,  would  include  the  secondary  easement  of  rigU 
of  way,  or  of  access  to  the  water,  ez  necessitate. 

§  142.  JSasement  is  from  the  French  word  aise,  and  is 


1  Gale  &  What  on  Easem.  88. 

s  Bardwell  v.  Ames,  22  Pick.  (Mass.)  B.  338. 

3  Biact  L  4,  foL  291. 

4  G.  &  What  on  Eaaam.  88. 
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defined  to  be  a  priyilege  or  oonyenience  which  one 
neighbor  has  of  another  ttihaut  frofit}  as  a  right  of 
waj;  a  light  to  bring  water  through  anotiier's  land^ 
&a  ;^  and  it  may  properly  be  called  a  ri^t  of  accom- 
nKMlation  on  another^s  land,  as  distingnished  from  that 
which  is  directly  profitMe.  Easements  are  treated  of 
by  the  civilians,  under  the  name  of  servieesy  some  of 
which  they  call  real,  and  some  persomL  The  former 
is  a  service  which  one  estate  owes  to  another ;  or  the 
right  of  doing  something,  or  of  having  a  privilege  in 
one  man's  estate,  for  the  advantage  and  convenience  of 
the  owner  of  another  estate.  It  has  the  appellation 
of  prcedial,  because  it  cannot  be  constituted  sine  prce- 
duSy  that  is,  without  lands  and  tenements.  The  estate 
unto  which  the  service  is  due,  is  called  prcsdium  domir 
fianSj  or  the  ruling  estate,  and  the  other  estate  which 
suffers  or  yields  the  service,  is  called  proedium  servtens, 
or  an  estate  subject  to  a  privilege  or  service.  To  con- 
rtitote  such  service,  it  is  therefore  necessary  that  there 
be  two  estates,  the  one  giving,  and  the  other  receiving 
the  advantage.^    By  a  personal  service^  is  understood 


^  Eas^nentB  «re  specifically  distinguufaed  from  other  incorporeal  lier»- 
dttanumti,  by  the  absence  of  all  right  to  participate  in  the  piofitB  of  the  soil 
A  ng^t  of  way,  or  the  right  to  receive  water,  paanng  across  a  neighbor's 
kad,  may  be  claimed  as  an  easem^it;  but  the  right  to  take  something 
out  of  the  soil,  as  torf  or  coal,  is  a  profit,  a  prendre^  and  not  an  easement. 
G.&What.  onEasem.  6;  5  Adol  &  Ell.  R.  764;  ZJb.  554;  8  Nev.  Sl 
Per.  257. 

S  1  Bia.  Conm.  20;  Co.  litt  19,  20;  2  Jac  Law  Diet  882;  Hewlias 
9*  [Suppaai,  5  B.  &  Cress.  R.  221 ;  Downing  v,  Baldwin,  1  S.  &  Bawle, 
(Penn.)  R.  298. 

8  AyL  Civil  Law,  tit  5,  Of  Sermeet;  Donut  Civ.  Lanvv  L  1,  t  12. 
The  Roman  law  sets  no  limits  to  the  number  of  pnsdial  senriindes ;  but  it 
piesetibes  the  geaexalconditioiis  that  are  required  to  coostitute  such  a  ser- 
vitade,  (}  807,  808.)  Under  these  conditions,  thereftnre,  all  the  varioua 
rights  that  one  piece  of  land  can  enjoy  over  another,  nay  be  granted  as 
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such  afl  hafl  not  been  constituted  for  the  benefit  of 
the  estate,  but  which  is  created  for  the  use  of  the  per- 
son merely,^  and  thus  differs  from  an  easement  whidi 
is  imposed  upon  corporeal  property,  and  is  attached  to 
the  soil  of  the  servient  tenement  The  utmost  extent 
of  the  obligation  imposed  upon  the  owner  of  the  ser- 
vient tenement,  is  not  to  alter  the  condition  of  it,  so 
far  as  to  interfere  with  the  enjoyment  of  the  easement 
by  the  dominant' 

§  143.  The  service  of  a  right  of  way  (tterf  belongs 
to  the  most  familiar  and  important  class  of  easements. 
It  is  a  comprehensive  class,  and  is  susceptible  of  almost 


pnedial  servitades.  Accordingly,  the  pnedial  servitudes  expressly  men- 
tioned in  the  Roman  kw,  and  enmnemted  in  §  310  -  316,  are  to  be  regarded 
only  as  examples  of  soch  serritades  as  are  of  most  frequent  oocuirenoe. 
1  Eauff.  Mack.  339.  The  general  principles  with  regard  to  pnedial  servi- 
tudes, are  as  follows :  1 .  The  prssdiaL  servitude  must  have  a  causa  perpeiuat 
i.  e.  the  land  servient  must,  from  its  natural  condition,  be  permanently 
capable  of  affording  the  intended  advantage  to  the  land  entitled;  and  diat 
too  without  any  necessity  for  positive  action  on  the  part  of  the  proprietor 
of  the  land  servient  2.  The  servitude  is  to  be  regarded  as  an  appurte- 
nance of  the  land  entitled ;  hence  it  can  be  neither  alienated,  mortgaged, 
nor  leased  without  the  land,  nor  can  it  be  tnpsferred  from  the  same,  to 
another  piece  of  land.  3.  PrsBdial  servitudes  are  indivisible,  and,  therefore, 
cannot  be  partially  acquired,  exercised,  or  lost ;  yet  they  may  be  restricted 
as  to  time  and  place,  ai^d  also  with  respect  to  the  mode  of  their  exercise ; 
and  their  commencement  and  termination  may  likewise  be  made  dependent 
on  conditions.  4.  When  no  restriction  has  been  made,  a  prssdial  servitude 
may  regulariy  be  exercised  over  all  the  land  servient;  but  such  exercise 
must  always  be  confined  to  the  real  necessities  of  the  dominant  land.  See 
1  Eauff.  Mack.  386,  and  Heineccius,  Diss.  De  Coma  Sermiuium  PerpetuOj 
in  his  works,  toI.  3,  p.  177.  Justin.  Inst  lib.  2,  tit  3,  De  ServUnUibui 
ffuhconun  et  uHfcnorum  prcBdiorwn. 

1  See  Domat,ii<  rap.,  2  Fred.  Code,  81. 

2  Gale  &  What  on  Easem.  4. 

3  To  the  rights  of  way  by  land  and  by  water,  belong  the  senriius  itinerU^ 
1  Kanf.  Mack.  843;  and  ooneeming  the  Boman  ri^ts  of  way,  see  Biener, 
Diss  de  differerUUs  iHneris  actus  et  via  genumis.    Leipsic,  1804. 
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infinite  variely*  The  right  maj  be  limited^  as  to  inter- 
vals of  time^  as  a  way  to  be  used  on  a  certain  day  in 
the  week ;  or  it  may  be  limited  as  to  the  extent  of  the 
nser  anthoriaed,  as  a  foot-way,  horse-way,  or  carriagei- 
way ;  ^  or  to  a  way  for  the  purpose  only  of  repairing  a 
dam.  The  right  of  conducting  water  through  one 
estate,  for  the  use  of  an  adjoining  estate^  is  an  ease- 
ment, or  a  prsedial  service  known  to  the  Romans^  by 
the  name  of  service  aquoedudua^  and  is  of  use,  say  the 
civilians,  when  S  has  a  scarcity  of  water,  and  req[uires 
it  for  Ids  cattle,  his  lands,  or  his  mills.'  Distinguished 
firom  this,  is  the  personal  service,  or^^  at  common  law, 
the  right  oi  profit^  of  taking  water  out  of  another^s  well 
or  pond,  which  the  civilians  call  service  aqaoehawtua ; 
and  to  this  service  is  attached  the  praedial  service  of  a 
right  of  way,  for  going  to,  or  returning  from,  the  well 
or  pond.^    Among  the  many  other  services  recognized 


1  See  the  examples  in  Gale  &  What,  on  Eaaem.  188. 

*  Fred.  Code,  81. 

'  Rnd.    To  llie  serntades  tluit  hj  the  Boman  law  rriale  to  the  conduct 

mg  and  iniag  of  water,  belong  the  aqumductui  (aervkut  aquct  dueendcBf) 

L  e.,  the  right  of  leading  water  to  one'iB  premises,  from,  or  at  least  through, 

anodier^s  land,  whether  beneath,  upon,  or  above,  the  sniface  of  the  earth. 

As  a  general  rule,  the  party  entitled  can  lead  the  water  only  through 

pipes^  and  not  throngh  stone  channels,  aad  he  most  lead  it  in  a  certam  di- 

lectioa*    The  servitnde,  mowww,  m^  itftr  t»  aqua  qnotidiana,  in.  whi<A 

e«e,  the  we  of  the  water  is  not  confined  lo/aay  period  of  the  year;  or 

only  to  aqnm  daitiwa^  where  it  is  lestrictod  to  tiie  soflDmer*    The  o^ws 

hnutm, or  the  servttus  aqma  kauriefuUE^L  e.  the  righit  of  drawing  water 

from  aaotheif^s  spring  or  weO,  m  which  tbe  iter,  as  &r  aaitis  nernssaryto 

the  senritade,  is  tacKdy  contained.   Iheservitode/iscorttttf  o^tMnniifpti^ 

sot,  or  the  ri^  of  leading  one's  caltle  to  water  on  the  serrient  groand,.in 

which  the  aetus^  as  £eur  as  requisite,  is  tacitly  implied.    The  serritode 

ofua  mbicendm^  or  the  right  of  lewCng  off  tie  water  firam  one's  own,  on  to 

aaoAer^s gvooad.    See  1  Karf.  Mack.  Mg;  Hersmntt,  Dms.  Ik  urviimlo 

aqucedueiut.     Leipnc,  1808;  Wiackler^  Diss.  JM  jvtt  impvtratm  ofitfiL 

Leipsic,  1749. 
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by  the  Roman  law,  and  which  have  been  treated  of 
with  much  nicety  by  the  commentators  on  that  law,  is 
the  service  of  discharging  water  from  the  roof  of  a 
building,  upon  a  neighbor's  ground,  stiiUeidU  reeipiendi} 

2.  Extent  of  the  Right  Granted^  or  Reserved. 

§  144.  The  accessorial  rights  or  easements  in  run- 
ning water,  derived  from  special  grants  or  reservations 
of  riparian  proprietors,  upon  a  natural  watercourse,  are 
of  course  to  be  measured  by  the  nature  of  the  grant  or 
reservation,  and  the  express  stipulations  therein  con- 
tained.  The  grant  may  be  of  a  certain  quantity  of 
water,  as  much,  for  instance,  as  would  pass  through  a 
pipe  or  a  flood-gate,  or  a  sluice-way  of  certain  dimen- 
sions ;  or  it  may  be  of  a  certain  extent  of  water  power, 
as  much,  and  no  more,  as  is  required  to  operate  certain, 
specified  machinery ;  and  there  is  an  obvious  and  im- 
portant distinction  between  a  grant  of  the  water  itself 
and  a  grant  of  water  power.'  It  has  been  already 
stated^  to  have  been  held,  that  the  grant  by  a  legislar 
ture  of  a  State,  of  an  exclusive ,  right  to  the  water 
power  of  a  river  does  not  pass  a  title  to  the  corpus  of 


A  The  senritade  itUUeidU  red'piendi,  vd  fluminis  reeipiendi^  aoertendiy 
immittendiy  edUiddium,  is  the  drip  of  water  fiom  the  eayes,  Bnd/lwnen  ia 
the  rain  water  collected  from  the  roof,  and  carried  off  by  the  gatters.  The 
seryitudes  here  spoken  of,  consist  either  in  the  right  to  lead  off  the  water 
from  one's  house,  on  to  one's  own  land,  for  the  purpose  of  cleansing  or 
irrigating  the  same.  The  release  £rom  a  former  serritade  of  this  kind  was 
also  regarded  by  the  Romans  as  a  special  kind  of  right,  similar  to  a  servi- 
tude, and  was  called  the  eervitue  or  jus  stUHcidU  vel  fluminis  non  recipi-^ 
endi    1  Kauff.  Mack.  842. 

«  See  Miller,  ex  parte,  3  ESII,  (N.  Y.)  B.  418 ;  Bardwell  o.  Ames,  2S 
Pick.  (Mass.)  R.  838 ;  Boston  Water  Power  Ga  v.  Gny,  6  Met  (Mass.) 
B.  181 ;  Kennedy  v.  Scoril,  12  Conn.  B.  817. 

3  See  Ante,  $  94. 
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the  water.  In  the  case  referred  to,  it  appeared  that 
the  legislature  of  Pennsylvania  granted  the  privilege 
of  all  tiie  wat^r  power  of  the  river  Schnylkill,  and  made 
a  subsequent  grant  to  the  district  of  Spring  Grarden, 
and  Northern  Liberties,  of  the  right  to  erect  works,  and 
supply  their  inhabitants  with  water  from  the  river ;  and 
it  was  held,  that  the  grant,  and  the  acts  done  there 
under  it,  were  not  in  derogation  of  the  right  under  the 
previous  grant  of  the  water  power.  ^  Now,"  said  Gib- 
son, C.  J.,  ^  a  grant  of  water  power  is  not  a  gra||t  of 
the  water  for  any  thing  else  than  the  propulsion  of 
machinery ;  and  it  consequently  does  not  exclude  the 
use  of  it  by  any  one  else,  in  a  way  which  does  not 
injure  or  decrease  the  power.  It  is  not  a  grant  of  pro- 
perty in  the  corpus  of  the  water,  as  a  chattel" 

§  144  a.  ^A  right  may  doubtless  be  granted,  if  a 
grant  were  necessary,  to  intercept  running  water,  and 
confine  it  in  reservoirs  for  separate  use  ;  but  the  grant 
of  such  a  right  would  not  be  the  grant  of  a  water 
power.  No  two  things  can  be  more  distinct  and  dis- 
similar."^ By  a  deed  between  A,  owner  of  Greenacre, 
and  B,  owner  of  Blackacre,  it  was  agreed  that  A  should 
have,  during  the  first  ten  days  of  every  month,  for  the 
purpose  of  irrigation,  all  the  water  of  a  stream  which 
flowed  through  Greenacre  into  Blackacre,  and  that  at 
all  other  times  the  water  should  be  under  the  control 
and  at  the  disposal  of  B  and  his  heirs  and  assigns,  and 
be  allowed  to  flow  in  a  free  and  uninterrupted  manner 
towards  and  into  Blackacre,  through  a  channel  therein 
particularly  described  j  and  that  the  owner  of  Green- 
acre should  cleanse  and  repair  the  said  channel,  with 


1  Mayor,  &c.  o.  Commufltonen  of  Spring  Garden,  7  Barr,  (Penn.)  R. 
848. 
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liberty  to  B,  his  heirs,  &c.,  to  do  so  on  his  defimli  It 
was  held,  that  this  deed  operated  as  a  grant  to  B,  of  an 
easement  of  the  waterooxirse  therein  described  at  all 
timesy.  except  the  first  ten  days  of  eadh  month,  and  that 
he  thereby  acquired  a  right  in  respect  to  Uiat  channel, 
and  that  an  alteration  of  the  channel  was  an  injnry  to 
his  righi^  in  respect  of  which  B  might  maintain  an 
action.^ 

§  145.  Although  the  words  of  an  instrument  of  oon- 
yeyance,  taken  strictly,  impart  nothing  more  than  a 
right  to  erect  a  dam,  the  subject  of  the  grant  may  be 
the  water  power.  A  testator  being  the  owner,  in  whole 
or  in  part,  of  four  contiguous  tracts  of  land,  which  were 
in  part  bounded  by  a  watercourse,  devised  one  of  them, 
situated  on  the  west  side  of  the  watercourse,  to  his  son 
B.,  under  whom  the  plaintiff  derived  title.  To  his  son 
H.  he  devised  his  ^^  undivided  moiety  of  certain  four 
acres,  called  the  ^  saw-mill  land,'  together  with  all  the 
rights  and  privileges  thereunto  appertaining."  This  un- 
divided moiety  of  tiie  four  acre  tract  had  come  to  tiie 
testator,  with  a  privilege  appertaining  to  it,  of  swelling 
the  water  back  to  the  southern  boundary  of  the  land 
devised  to  his  son  B.  By  the  same  will,  the  testator 
gave  to  his  son  H.,  the  defendant,  the  privilege  of 
erecting  a  dam,  at  any  point  between  the  land  devised 
to  his  son  B.,  (the  plaintiff's  land,)  and  the  land  on  the 
eastern  side  of  the  creek,  devised  to  another  son,  J., 
with  a  right  to  dig  a  race  through  B.'s  land.  The  de- 
fendant erected  a  dam  across  the  creek,  within  the 
limits  mentioned  in  the  last  devise ;  and  afterwards 


1  Northamv.  Hoilej,  22  Law  Joarn.  R.  164,  and  8.  C.  18  Eng.  Law  & 
Eq.  B.  164. 
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erected  another  dain^  at  a  consideiable  distance  below, 
for  the  use  of  ^the  saw-mill  land^"  where  there  had 
many  years  before  been  a  dam  erected,  but  the  use  of 
which  had  been  abandoned^  at  least  thirty-eight  years. 
It  was  held,  that  the  whole  of  ilie  property  in  the 
watercourse,  under  the  testator's  control,  passed  by 
these  devises,  to  the  defendant ;  that  having  been  used 
by  him  in  part,  by  the  erection  of  the  first  -dam,  no  pre- 
sumption should  arise  from  lapse  of  time,  of  any  release 
or  extinguishment  of  his  right  to  any  other  part  of  it, 
and  that  consequently  he  had  a  right  to  erect  the 
second  dam.  It  was  impossible^  said  Gibson,  G.  J.,  not 
to  perceive,  that  the  leading  intention  of  the  testator 
was,  to  attach  to  the  saw-mill  tracts  aB  the  power  which 
the  watercourse  afiforded,  and  this  with  the  most  ex- 
tended means  of  enjoyment  which  it  was  in  his  power 
to  confer ;  inasmuch  as  the  power  being  barely  sufiS.- 
dent  for  a  mill  at  the  lowest  point  of  the  watercourse, 
within  the  boundary,  would  have  been  altogether 
worthless,  had  it  been  distributed  among  the  different 
parts  of  his  estate.^ 

§  146.  Water  power  may  be  granted  without  its 
being  necessarily  annexed  to  a  mill,  or  confined  to  any 
particular  location,  if  the,  quantity  of  water  conveyed 
is  not  increased.  Thus,  where  several  owners  of  mills 
and  mill  privileges,  on  the  same  water-fSsdl  apportioned 
the  water  among  themselves,  and  a  certain  part  thereof 
was  assigned  to  W.,  the  owner  of  a  fulling-mill,  for 
the  use  of  that  mill,  or  for  other  machinery,  requiring 
equal  power :  it  was  held,  that  the  right  was  not  in- 
separably annexed  to  buildings,  or  site,  at  which  water 


I  ITitiell  V.  Paflcball,  8  Bawle,  (Fenn.)  R  76. 
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was  then  used ;  but  that  it  might  be  used  at  any  con- 
venient site^  at  which  a  mill  could  be  so  placed  as  to 
take  an  equal  quantity  of  water,  without  any  greater 
injury  to  the  other  mill  owners.^- 

§  147.  A  grantee  of  a  water  right  may  unquestiona- 
bly make  as  much  profit  of  the  privilege  granted,  as 
it  has  capacity  to  promote ;  and  he  doubtless  may  avail 
himself  of  any  thing  which,  in  its  results,  works  no 
alteration  in  the  substance  of  the  contract  An  arti- 
ficer, employed  at  stipulated  wages,  may  use  subse- 
quently invented  machinery,  though  it  be  to  make  lus 
wages  inordinately  high,  because  the  nature  of  com- 
pensation for  which  his  employer  bargained,  is  not  dis- 
turbed by  it ;  but  he  may  not  avail  himself  of  means 
not  in  ordinary  and  familiar  use  at  the  time,  to  the 
prejudice  of  another,  or  to  gain  a  surreptitious  advan- 
tage.' 

§  148.  The  best  judicial  construction  is  that  which 
is  made  by  viewing  the  subject  of  the  grant,  as  the 
mass  of  mankind  would  view  it ;  as  it  may  be  safely 
assumed,  that  such  is  the  aspect,  in  which  the  parties 
themselves  view  it^  A  result  thus  obtained,  is  exactly 
what  is  obtained  firom  the  cardinal  rule  of  inieniian. 
Such  was  the  doctrine  laid  ^owa  by  the  Courts  in  the 
case  of  the  Schuylkill  Navigation  Company  v.  Moore, 
in  Pennsylvania,^  as  applicable  to  hydraulics.  In  this 
case  it  appeared  that  the  plaJntiflb,  an  incorporated 
company,  authorized  to  use  the  water  of  the  river 


1  Hurd  V.  Cartb,  7  Met.  (Mass.)  R  94. 

«  Opinion  of  the  Court,  by  Gibaon,  C.  J.,  in  Schnylkill  Nay.  Co.  ». 
Moore,  2  Wbart  (Penn.)  R.  477. 
3  Kennedy  v.  ScoTil,  12  Conn.  R  817. 
*  Schuylkill  Nav.  Co.  v,  Moore,  2  Whart  (Penn.)  R  477. 
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Schuylkill^  for  navigation^  and  to  grant  out  the  water 
for  manufacturing  purposes,  conveyed  to  the  defendant 
a  certain  lot  of  ground,  &c.,  ^  together  with  the  privi- 
lege of  drawing  from  the  canal,  through  the  fore  bay 
or  tunnel,  from  time  to  time,  and  at  all  times  hereafter, 
so  much  water  as  can  pass  through  two  metallic  aper- 
tures, one  of  fifty  square  inches,  and  the  other  of  two 
hundred  and  fifty  square  inches,  respectively,  under  a 
head  of  three  feet,  to  be  measured  fit)m  the  middle  of 
each  of  ihe  said  apertures,  respectively,  to  the  face 
of  the  water  of  said  canal,  &c. ;  to  have  and  hold  the 
said  described  lot,  &c.,  and  the  right  of  drawing  from 
the  said  canal,  the  quantity  of  three  hundred  square 
inches  of  water,  in  manner  aforesaid,  under  a  three  feet 
head,'*  yielding  and  paying  a  certain  annual  rent  per 
inch  of  water.  The  defendant  applied  to  the  aperture 
a  certain  conical  tube,  called  an  ac^'tdage^  by  which  the 
flow  of  water  was  enlarged.  It  appeared  that  this  inven- 
tion was  known  to  persons  conversant  with  hydraulics, 
and  to  some  of  the  ojQGicers  of  the  company,  before  the 
making  of  the  contract ;  and  it  was  held,  that  the  true 
constraction  of  the  contract  was,  that  the  water  was 
to  be  delivered  in  the  ordinary  way,  and  that  the  de- 
fendant* had  no  right  to  increase  the  flow  by  means  of 
an  adjatage.^ 


1  And  see  Yennont  Central  Bailroad  Co.  v.  Hills,  29  Yt.  R  681.  '<  The 
Society  for  Establishing  Usefnl  Mann&ctnres,"  in  New  Jersey,  sold  a  lot 
in  Patterson,  "'  together  with  the  right  of  taking  from  their  canal  twelve 
inches  square  of  water; '^  and  a  mill  was  shortly  after  erected  on  the  lot, 
and  water  was  drawn  from  the  canal  for  supplying  it  The  Society  gave 
a  notice  to  the  owner  of  the  mill  that  fbey  had  reason  to  believe  he  waa 
taking  more  than  the  said  quantity  of  water,  and  requested  him  to  con- 
fine the  future  use  of  the  water  to  that  quantity ;  but  the  owner  did 
nothing  to  limit  the  flow,  and  the  Society  built  a  stone  wall'^in  their  canal 
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§  149.  Nor  can  the  grantee  of  water,  to  be  used  by 
means  of  ^kflumcy  make  a  new  one  of  larger  dimensions. 
Where  a  grist  and  saw-mill,  which  were  supplied  with 
water  by  means  of  a  dam  and  flume,  and  a  clothing- 
mill  and  a  flume  for  the  supply  of  that  which  extended 
under  the  other  mills^  and  was  connected  with  and 
drew  water  from  the  flume  of  the  other  mills,  were  all 
owned  by  one  person ;  and  a  conveyance  was  made  of 
the  grist  and  saw-mill,  with  the  land  on  which  they 
stood,  together  with  the  water  privilege,  ^^  except  the 
clothing-mill  and  the  land  sold  therewith ; "  and  on  the 
same  day,  the  clothing-mill  ^  and  water  privilege  for 
said  flume,  &c.,  as  now  enjoyed,"  were  conveyed  to 
another  person;  and  afterwards,  the  grantee  of  the 
giist  and  saw-mill  permitted  his  mills,  which  were  old, 
to  decay,  and  took  them  down;  and  the  grantee  of 
the  clothing-mill  thereupon  entered  upon  the  land  con- 
veyed with  the  grist  and  saw-mill,  and  erected  a  new 
flume,  for  the  use  of  his  mill,  which  was  in  &ct  of 
larger  dimensions,  and  drew  more  water  than  his  flume 
drew  at  the  date  of  the  conveyances ;  it  was  held,  that 
the  grantee  of  the  clothing-mill  had  not  a  right  to 
erect,  on.  the  land  conveyed  with  the  grist  and  saw-mill, 
a  flume  larger  than  the  former  one,  or  which 'drew  a 
greater  quantity  of  water;  and  that  the  grantee  of 
the  other  mills  had  a  right  to  remove  all  of  said  flume 
which  was  within  the  limits  of  the  land  conveyed  to 


opposite  tbe  head-race  leading  the  water  on  the  lot,  and  placed  in.the  aide 
of  the  wall  a  piece  of  cast-iroo,  with  an  aperture  in  it  of  twdre  inches 
gqnare ;  and  thereupon  the  owner  of  the  mill  prostrated  the  said  walL  ▲ 
modon  for  a  preliminary  injunction  to  restrain  the  owner  from  takiag 
more  water  than  would  pass  through  an  aperture  of  twelre  indbes  8<iaai«y 
was  only  denied  because  the  slate  of  affairs  had  eausted  Ibr  titrfy  yasrs. 
Soeiety,  &c.  V.  Holsman,  1  Halst  (N.  J.)  Ch.  B.  126. 


GH.  y.]  EXTENT  OF  IBB  BICKHT  O&AHTHD,  OE  EEBKttVED.      173 

him.  If  the  conveyance  to  the  owner  of  the  clothing- 
mill  gave  him  the  right  to  enter  npon  the  land  eoh 
braced  in  the  deed  to  the  other  grantee,  it  was  to  repair 
or  rebuild  the  flume  there  existing,  and  not  to  erect 
one  of  different  dimensions ;  nor  was  he  authorized  to 
erect  one  drawing  more  water,  even  if  such  an  one 
might  be  more  advantageous,  and  if  the  grantee  of  the 
grist  and  saw-mill,  for  the  time  being,  forbore  to  use 
the  water.^ 

§  149  a.  Under  a  reservation  in  a  grant  of  lands  and 
water  privileges  of  sufficient  water  to  propel  certain 
y>eci/led  mackmejyy  ihjd  grantor  is  entitled  to  the  use 
of  the  water  for  any  purpose  not  requiring  a  grecttr 
power  t&an  is  reserved*  Thus,  where  the  owner  of 
lands  upon  a  mill  stream  granted  a  portion  thereof  to- 
gether with  water  sufficient  to  operate  a  saw-mill  at  all 
times,  when  there  should  be  more  than  enough  to  drive  a 
grist^mUl  with  three  run  of  donee,  and  certain  other  spe* 
dfied  machinery  ;  the  Court  held,  that  the  grantor  in  the 
deed  and  those  holding  under  him  were  not  restricted 
in  the  use  of  the  water  to  the  particular  objects  men- 
tioned in  the  deed,  but  might  use  the  quantify  reserved 
for  any  other  purpose.'    This  construction  is  supported 


1  Dewey  9.  Bellows,  9  N.  Hamp.  B.  282.  The  statute  of  New  Hamp- 
dure,  relatiye  to  the  repur  of  miOs,  dams,  &C.,  owned  by  tenasts  in  com- 
mon, does  not,  on  the  neglect  of  one  tenant,  authorize  another  to  erect  a 
new  mill  or  dam  substantially  different  from  the  former,  and  to  call  on  his 
co-tenant,  under  an  appraisal,  for  contribution.  Bellows'  v.  Dewey,  9  N. 
Hamp.  K  278. 

*  Cromwell  o.  Selden,  3  Comst.  (N.  Y.)  B.  253.  In  Luttrell's  case,  4 
Coke^  K  86,  the  plaintiff  alleged  that  he  was  seised  in  fee  of  two  old  and 
rainoos  fuUinj^inills,  to  which  from  time  immemorial,  magna  pan  aquce 
eujuidum  rimiU  ran  from  a  place  called  *'  Head  Wear,"  that  afterwards  he 
had  pulled  down  the  fulling-mills  and  erected  two  mills  to  grind  com,  and 
he  complained  that  the  defendant  had  diyerted  the  water  from  these  mills. 

15* 
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by  Bigelow  v.  BatteV  ^  whieh  case  the  plaintiflb  being 
the  owners  of  the  entire  water  power  of  Charles  Biver^ 
at  Natick,  granted  to  the  defendants  the  privilege  of 
taking  from  their  dam  a  specified  quantify  of  water, 
^  except  when  the  quantify  of  water  is  so  small  as  not 
to  be  sufficient  to  carry  plaintiff's  grist-mill,  and  a  cot^ 
ton  factory  which  may  be  erected,  with  no  more  than 
five  thousand  spindles."  Although  it  was  no  part  of 
the  contract  that  the  plaintiff  should  have  a  right 
to  the  water  for  the  use  of  a  paper^tmlly  it  was  held,  that 
tiie  right  reserved  did  not  limit  the  use  of  the  water  to 
a  cotton  factory }  but  that  the  true  intent  of  the  reser^ 
vation  was  that  the  water  should,  at  all  times,  be  left 
mffieieKt  to  carry  five  thousand  spindles* 

§  149  &  Upon  the  argument  in  the  above  case  of 


The  plaintiff  liad  judgment,  and  it  was  assigned  for  erxor»  that  by  breakiog 
and  abating  the  old  fulling-mills,  and  building  new  mills  of  another  nature, 
the  plaintiff  had  destroTed  the  prescription,  and  could  not  prescribe  to 
haTe  any  watexoonne  to  gdrt-mills.  If  a  man  grant  me  a  waterconxse  to 
my  fulling-mills,  I  oannot,  it  is  said,  convert  them  to  corn-milk,  tiec  e  contra. 
For  prescription  in  such  case  shall  be  intended  to  commence  by  grant,  and 
it  might  be  more  beneficial  to  him  who  made  the  original  grant,  and  to 
others  who  had  his  estate,  to  hare  them  follingHnills  rather  than  corn-mills. 
Perhaps  they  have  corn-mills  so  near  that  the  building  of  corn-mills  would 
be  prejudicial  to  them,  and  it  would  be  against  reason  to  extend  a  grant  or 
prescription  to  have  a  watercourse  to  fhllingp-mills  to  corn-mills,  whieh  is 
not  within  the  purport  of  the  grant  or  prescription.  But  it  was  resolved, 
that  the  prescription  did  extend  to  the  new  grist-mills;  that  the  plaintiff 
nught  alter  the  mill  into  the  nature  of  what  mill  he  pleased,  provided 
always,  that  no  prejudice  should  thereby  arise  by  Averting  or  stopping 
the  water,  as  it  was  before.  And  see  po$tj  §  226,  227.  Just  so  at  the 
present  day ;  lapse  of  time,  increase  of  population,  and  improvements  in 
mechanics,  must  necessarily  g^ve  rise  to  changes,  and  these  may  occaaop 
a  necessity  to  change  the  mode  in  which  the  parties  hsre  been  aoeustomed 
to  divide  water  power  to  which  they  are  respectively  entided,  betwe<n 
them.  Cress  v,  Tamey,  5  Harris,  (Penn.)  B.  4S6. 
1  Bigelow  0.  Battel,  15  Mass.  B.  318. 
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GromweU  v.  Selden/  the  defendant's  counsel  relied  on 
Ashley  v.  Peasey*  and  Benedict  v.  Strong/  as  favoring 
an  opposite  construction.  ^  It  is  true/'  say  the  Courts 
^  that  in  both  these  cases^  it  was  held  that  the  grantee 
was  not  only  limited  in  the  quantity  of  water  which  he 
had  a  right  to  use^but  also  in  the  manner  of  using  it  But 
each  of  these  cases  is  distingnishable  from  that  of  Grom^ 
weD  p.  Selden.  In  Ashley  v.  Pease^  the  plaintiff  being 
owner  of  an  entire  water  privilege,  granted  and  con* 
veyed  to  the  defendant's  ancestor  a  fuUing-miU,  and 
covenanted  with  him  that  when  there  should  be  a  suf- 
ficiency of  water  to  carry  and  supply  the  uses  of  all  the 
mills  tlnen  standing,  or  which  might  thereafter  be  stand- 
ing in  their  place,  on  the  dam^  he  would  su£fer  and 
permit  him  to  draw  from  the  flume  ^  io  much  water  m 
might  he  neeeBMry  to  carry  and  mpp^  the  fuBingmiU  then 
standing y  or  which  might  thereafter  stand  upon  the  hi  he 
had  granted ;  "  but  when  there  was  not  a  sufficiency  of 
water  for  the  purposes  and  uses  aforesaid,  then  he  was 
to  draw  water  for  the  use  of  the  said  fulling-mill  or 
mills,  twelve  hours  successively  in  the  twenty-four,  and 
no  more.  The  grantee  also  covenanted  in  the  same 
instrument,  that  he  would  never  use  or  occupy  the  frd- 
ling-mill,  nor  any  other  mill  or  building  which  might 
thereafter  stand  in  the  same  place,  so  as  to  interfere 
with  or  obstruct  the  going  or  working  of  the  plaintiff's 
saw-min,  or  any  other  mill  or  buQding  which  the  plain- 
tiff might  erect  in  the  same  place.  The  defendant 
erected  a  carding  machine  in  the  same  building  occu- 
pied as  a  fulling-mill,  and  used  the  water  for  the  pur- 


^  Cromwell  o.  Selden,  vb»  sup. 

9  Ashley  V.  Pease,  18  Pick.  (Mass.)  R.  268. 

3  Benedict  v.  Strong,  5  (Conn.)  R.  210. 
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pose  of  ranning  both,  but  not  both  at  the  same  time. 
The  Court  held  that  it  was  manifest  from  the  general 
tenor  of  the  contract,  that  it  was  the  intention  of  the 
parties  that  the  grant  should  be  limited  to  the  use  of 
the  water  for  driving  the  fulling-miU,  and  that  the  use 
of  it  for  a  carding  machine  was  unauthorized.  That  this 
is  what  the  parties  intended^  the  Court  say  is  confirmed 
by  the  grantee's  covenant  not  to  obstruct  or  interfere 
with  the  plaintiif's  mills^  by  using  and  diminishing  the 
water  power  except  to  carry  and  supply  the  fuUing- 
milL" 

§  149  €.  In  Strong  v.  Benedict  the  grant  was  of 
four  acres  of  land, "  with  the  privilege  of  building  a 
mill  for  the  purpose  of  fulling  cloth,  together  with  the 
privilege  of  drawing  so  much  water  as  should  be  neces- 
saiy  to  carry  a  good  well-built  overshot  fulling-mill,  at 
any  time  when  the  grantee  shaU  have  occasion  to  use  the 
said  fviUng-mUU^  The  grantee  was  to  have  so  much 
water  as  was  necessary  when  he  should  have  occasion  to 
run  the  fviting-mU.  ^  It  would  seem,  therefore,"  say 
the  Court,  ^  as  if  there  was  a  limitation  of  the  use  as 
well  as  of  the  quantity.  But  without  expressing  a 
definitive  opinion  on  this  subject,  it  is  clear,  fi:om  the 
situation  and  condition  of  the  parties,  and  other  col- 
lateral fiicts  known  to  them  at  the  time,  and  which  may 
properly  be  recurred  to  for  the  purpose  of  ascertaining 
their  mutual  intentions,  that  it  was  intended  that  the 
use  of  the  water  as  well  as  the  quantity^  should  be  re- 
stricted." Thus  it  will  be  seen,  say  the  Court,  in 
Cromwell  v.  Selden,^  that  ^n  the  first  of  these  cases 


1  Strong  V.  Benedict,  uft.  nip. 
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(Ashley  v.  Pease)  the  covenant  of  the  grantee  himself 

amonnted  to  an  express  prohibition  of  the  use  of  the 

water  for  any  other  pnrpose  than  that  specified  in  the 

grant ;  and  in  the  other^  although  by  the  terms  of  the 

grant  the  defendant  was  only  entitled  to  the  use  of  the 

water  ^  when  he  had  oceadon  to  use  tJie  futUng-miUi  the 

Court  refrain  from  expressing  'a  definitive  opinion' 

upon  the  construction  of  the  terms  of  the  grant,  but 

place  their  decision  upon  collateral  fisicts  known  to  the 

parties  at  the  time,  clearly  indicating  that  it  was  their 

mutual  intention  that  the  water  granted  should  be  used 

for  a  particular  object  only." 

§  149  d.  Lands  were  conveyed  with  a  reservation  in 
the  following  words :  — ^  The  said  parties  of  the  first  part, 
do  hereby  reserve  to  themselves  and  to  their  heirs  andassignsy 
one  acre  and  a  half  of  land^  out  of  the  above  described 
premises  at  the  south-east  comer  of  lot  No.  11,  and  on 
which  the  tannery  is  erected ;  and  running  northwardly 
with  the  highway^  so  as  not  to  exceed  twenty-four  rods 
in  the  rear ;  and  the  said  parties  of  the  first  part  as  afore^ 
said,  do  also  reserve  to  themselves  and  their  use,  a  cer- 
tain well  and  waterworks  laid  down  for  the  purpose  of 
supplying  the  tannery  aforesaid  with  water."  The  con- 
struction given  to  this  clause  by  the  New  York  Court 
of  Appeals  was,  that  the  reservation  of  the  well  and 
watefworks^  was  un&nited  in  the  uses  to  which  the  water 
might  be  applied,  and  was  not  restricted  to  the  purpose 
of  a  mere  tannery,  and  that  the  right  would  pass  to  the 
grantee  of  the  party  making  the  reservation.^ 
§  149  e.  The  decision  in  the  case  of  Rogers  v.  Ban- 


1  Bortt  V.  Empie,  1  Seld.  (N.  Y.)  B.  38. 
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croft,  in  VermonV  shows  an  inclination  on  the  part  of 
the  Court  to  constrae  grants  of  water  liberally,  so  as  to 
impose  no  unnecessary  restriction  upon  the  mode  of  its 
use ;  so  that  when  the  words  used  will  admit  of  one 
construction,  which  would  limit  the  use  to  a  particular 
purpose,  and  another  which  would  allow  the  use  speci- 
fied to  be  merely  a  measure  of  the  quantity  to  be  used, 
the  latter  construction  is  adopted ;  because  it  is  more 
favorable  to  the  grantee,  and  also  to  progressive  im- 
provements. But  this  rule  of  construction,  the  Court 
were  of  opinion,  had  little  or  no  application  to  the  fol- 
lowing case :  A.  and  B.  were  tenants  in  common  of 
certain  land,  and  of  a  saw-mill  thereon,  standing  on 
the  north  side  of  a  stream  passing  through  the  land, 
and  of  a  bark-mill  upon  the  south  side, — both  mills 
being  moved  by  means  of  the  same  dam ;  and  they  exe- 
cuted at  the  same  time  partition  deeds,  each  to  the'^other. 
A  conveyed  to  B  all  on  the  north  side  of  the  stream, 
without  any  mention  of  the  water,  or  water  privilege  j 
and  the  deed  from  B  to  A  contained  this  clause,  — 
Abo  the  tan-yard  and  hark-mUy  with  a  prmUge  of  water 
for  the  said  bark-miUj  when  I  the  said  J9,  wy  heirs  or  as- 
signs,  do  not  want  the  water  for  the  use  of  the  works  now 
standing  on  the  said  dam,  or  any  others  to  he  erected  here- 
after ,  that  draw  no  more  water  than  those  now  standing^ 
And  it  was  held  that  this  gave  to  the  owner  of  the  saw- 
mill a  pslramount  right  to  the  use  of  the  water  for  his 
miD,  or  for  any  other  works  drawing  no  more  water ; 
but  that  this  right  was  confined  to  works  supplied  with 
water  by  means  of  the  same  dam,  then  standing,  or  one 
substituted  for  it,  in  case  of  its  destruction ;  and  that  it 


^  Rogers  o.  Bancroft,  20  (Vt)  R.  250. 
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did  not  give  to  B^  or  his  assigns,  the  right  to  claim,  that 
an  amount  of  water,  equal  to  what  would  be  required 
for  such  works,  should  he  allowed  to  pass  over  that 
dam  and  be  collected  in  a  pond  raised  by  a  dam  built 
below,  and  be  there  used  to  supply  mills  by  means  of 
such  lower  dam. 

§  149  /.  Reservations  of  water  for  a  specified  use  are 
of  course  as  much  to  be  considered  a  measure  of  quan- 
tity, as  grants.  In  1824  the  defendant's  grantors,  who 
were  the  owners  of  mills  and  water  power,  conveyed  to 
the  plaintiff's  grantors  the  privilege  of  erecting  a  suita- 
ble  building  for  the  use  of  carding  wool  and  dressing 
cloth,  to  be  located  below  the  grist-mill  which  the 
grantors  were  about  to  erect  upon  the  stream,  and  the 
privilege  of  Connecting  a  flume  with  the  flume  of  the 
grist-mill,  and  of  drawing  water  at  all  times  from 
the  flume  of  the  grist-mill,  ^  excepting  such  quantity 
of  water  as  is  necessary  for  the  use  of  two  runs  of 
stones  in  the  grain  or  gristrmill,  and  that,  in  case 
there  is  not  water  in  the  flume  for  the  use  of  both 
carding  machines  and  clothing  works  and  the  grist- 
mill, that  the  grain  or  grist-mill  shall  at  all  times  have 
wat^r  sufficient  for  grinding  with  two  runs  of  stones, 
in  preference  to  the  carding  machines  and  clothing 
works."  In  1825  the  grantors  in  that  de^d  erected 
their  grist-mill,  with  three  runs  of  stones,  a  com  cracker 
and  smut-miU,  which  were  propelled  by  four  water- 
wheels  ;  and  the  same  season  the  grantees  in  that  deed 
erected  their  clothing  works  below  the  grist-mill,  and  a 
flame,  to  conduct  water  for  the  use  of  the  machinery 
therein,  jn^as  connected  with  the  flume  of  the  grist-mill. 
In  1830  the  defendant's  grantors  placed  another  run  of 
stones  in  the  gristrmUl,  and  erected  a  machine  shop  ad- 
joining the  grist-mill^  and  attached  the  corn  cracker 
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and  smut-mill  to  the  wheel  of  the  machine  shop.  In 
1831  the  defendant's  grantors  conveyed  to  the  plain- 
tiff's grantors  an  additional  privilege,  which  was  de- 
scribed as  follows : — ^  The  farther  right  and  privilege 
of  drawing  water  firom  [the]  grist-mill  flume  and  pond 
at  all  times,  for  the  purpose  of  manu&cturing  any  and 
every  kind  and  description  of  woollen,  or  cotton,  or 
linen,  or  hemp,  or  silk  goods,  or  manu&ctures ;  pro- 
vided, if  the  said  [grantees]  shall  draw  more  water 
from  said  flume  and  pond,  than  they  now  have  a  right- 
to  draw,  they  shall  not  draw  such  additional  quantity 
of  water  from  said  flume  and  pond,  so  as  to  interfere 
with  the  privileges  now  belonging  and  reserved  to  the 
said  grist-mill,  nor  so  as  to  interfere  with  the  privileges 
belonging  to  the  saw-mill  owned  by  David  Stimson.'' 
And  it  was  held,  that  the  reservation  for  the  grist-mdl], 
in  the  first  deed,  defined  the  use  of  water  for  two 
runs  of  stones  as  a  measure  of  the  quantiiy  of  water 
to  be  used,  and  not  as  a  restriction  to  that  particular 
use ;  and  that  this  was  the  reservation  of  p^vileges 
for  the  grist-mill  which  was  referred  to  in  the  second 
deed ;  but  that  this  reservation  was  to  be  understood 
as  of  the  date  of  the  second  deed;  and  that  it  reserved 
to  the  grantors  the  right  to  use  the  quantity  of  water 
named,  a  sufficient  portion  of  the  time  to  do  all  the 
business  then  done  in  the  grist-mill,  or  which  might 
reasonably  be  then  expected  to  be  done,  without  essen- 
tial addition  to  the  machinery, — in  no  event  exceeding 
an  amount  of  water  power  that  would  be  given  by  the 
constant  use  of  water  sufficient  to  carry  two  runs  of 
stones. 

In  1830  the  defendant's  grantors  had  also  conveyed 
to  one  S.  the  saw-mill  upon  the  same  dam,  with  the 
privileges  belonging  to  i<^  but  subject  to  the  right  of 
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the  plaintiff's  grantors^  under  the  deed  executed  in 
1824,  to  use  water  for  their  clothing  works,  and  also 
reserving  to  the  grantors  in  that  deed  the  first  privilege 
of  drawing  water  for  the  use  of  the  grist-mill*  In  1833, 
subsequent  to  the  grant  of  the  additional  manu&cturing 
privilege  above  mentioned,  S.  reconveyed  to  his  grant- 
ors, by  quitclaim  deed,  the  premises  and  privileges 
conveyed  to  him  in  1830,  and  the  same  grantors,  upon 
the  same  day,  executed  to  him  another  deed,  conveying 
the  saw-mill,  with  the  privilege  of  drawing  water  from 
the  pond  for  its  use,  when  there  should  be  more  water 
in  the  pond  than  was  wanted  for  the  use  of  the  grist- 
mill, and  to  carry  all  the  machinery  therein,  as  then 
used,  and  also  making  it  subject  to  the  clothing  works 
of  the  plaintiff's  grantors,  or  any  other  machineiy  that 
should  draw  no  more  water  than  had  been  formerly  used 
for  the  clothing  works,  and  also  imposing  certain  other 
restrictions  upon  its  use,  and  providing,  that  S.  might 
draw  '^  water  for  the  use  of  the  saw-mill  and  shingle 
machinery  in  manner  aforesaid,  and  no  more,  nor  in  any 
other  way,  nor  for  any  other  purpose  whatever/'  The 
title  acquired  by  8.  under  this  deed  subsequently  be- 
came vested  in  the  plaintiff's  grantors,  and  the  saw- 
mill was  removed,  and  the  site  remained  vacant  And 
it  was  held,  that  the  first  and  second  grants  to  S.  were 
of  a  qwmiiby  of  water,  sufficient  to  carry  the  saw-mill, 
and  that  the  title  to  it  having  come  to  the  plaintifb, 
l^y  might  use  that  quantity  of  water  to  increase  their 
manufiMsturing  privilege,  provided  they  did  not  encroach 
upon  the  rights  reserved  to  the  defendants. 

And  it  was  also  held,  that  although  the  plaintiff's 
grantors,  immediately  after  the  execution  of  the  deed 
of  the  additional  manufacturing  privilege  in  1831, 
enlarged  the  building  which  they  th^i  occupied,  and 
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placed  in  it  one  set  of  machinery  for  manufacturing 
cassimeres^  and  continued  so  to  use  their  privilege 
until  1836^  this  was  not  any  such  election,  or  acquies- 
cence in  a  particular  use  of  the  water,  as  would  restrict 
them,  in  the  exercise  of  their  rights,  below  the  &ir 
construction  of  their  deed.  To  have  this  effect^  the 
grant  should  have  been  so  far  general,  as  to  be  whoUy 
undefined  on  the  face  of  the  grant, — thius  evidently 
looking  to  the  use,  as  the  grantee's  own  construction  of 
his  grant. 

§  150.  The  owner  of  a  mill  who  is  entitled  by  a 
grant  to  the  use  of  the  surplus  water  not  required  by 
another  mill,  and  that  only,  is  of  course  bound  to  shut 
his  gate  when  there  is  not  a  sufficiency  of  water  for 
both ;  and  if  he  omits  to  do  so,  the  other  mill  owner 
may  do  it  But  if  the  other  mill  owner  undertake 
himself  to  prevent  the  passage  of  water  to  the  mill 
first  mentioned,  he  will  be  liable  to  an  action  should  he 
not  remove  the  obstruction  as  soon  as  the  deficiency  of 
water  ceases."  ^ 

§  150  a.  K  a  proprietor  of  two  mills  in  the  same 
stream,  one  below  the  other,  directs  in  his  will,  provid- 
ing for  the  sale  and  conveyance  by  his  executors,  that 
in  times  of  low  water  the  two  mills  ^  should  have  an 
equal  luse  of  the  water  alternately ;  it  is  not  necessary 
to  the  ascertainment  of  the  equality  of  the  water  that 
the  lower  mill  should  be  of  the  very  kind  or  capacity 
of  the  mill  existing  at  the  date  of  the  will ;  and  the 
erection  of  some  new  factory  by  the  owner  of  the  lower 
mill  does  not  prejudice  his  right  to  an  equal  quantity 
of  the  water  of  the  stream.    Therefore,  the  owner  of 


1  Sumner  v.  Foster,  7  Fiek.  (BCaas.)  B.  82. 
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the  lower  mill  has  the  right  to  recover  damages  for  the 
undue  use  and  control  of  the  water  of  the  stream  by 
the  owners  of  the  upper  mill.  It  is  not  at  all  neces- 
sary to  the  ascertainment  of  this  equality,  that  the 
lower  mill  should  be  of  the  very  kind  and  capacity  of 
the  mill  existing  at  the  time  of  the  devise.^ 

§  151.  In  England^  a  local  act  of  parliament  author- 
ized a  company  to  enter  upon  lands  within  a  manor, 
and  to  dig  and  search  for  any  spring  of  water,  and  to 
convey  the  water  from  such  springs  into  the  town  of 
South  Shields,  for  the  use  of  the  inhabitants  of  the 
town,  and  the  shipping  in  the  harbor.  It  provided, 
that  the  company  should  not  take  the  water  from  any 
spring,  streams  or  ponds,  so  as  to  deprive  the  occupiers 
of  the  land  of  water  for  their  own  necessary  uses,  and 
for  the  cattle  depasturing  therein.  The  company  were 
empowered  to  lay  down  pipes,  &c.,  and  the  inhabitants, 
with  the  consent  of  the  company,  might  obtain  the 
water  by  pipes  to  communicate  with  the  company's 
pipes,  at  certain  charges,  according  to  the  lore  of  the 
pipes.  It  was  held,. that  the  owners  and  occupiers  of 
lands  within  the  manor  were  not  prevented  by  the 
parliamentary  act  from  sinking  wells  in  such  lands, 
though  the  effect  might  be  to  draw  off  water  from  the 
company's  springs.^ 

§  152.  A  deed  which  describes  the  premises  as  ^  a 
certain  part  of  a  stream  of  water,"  and  mentions  the 
two  termini  of  the  "  part,"  will  pass  a  right  to  the  whole 
water  which  flows  witibdn  those  iermni  In  Bullen  v. 
Runnels,  in  New  Hampshire,^  it  appeared  on  the  trial. 


^  Creaa  o.  Yamej,  5  Harris,  (Penn.)  B.  496. 

9  Sontib  Shields  Waterw.  Co.  v.  CkwksoB,  15  Law  J.  (N.  1^  Exch.  S15 ; 
and  as  to  subterraneous  dirernon  of  water,  see  Ante,  f  109- 115,  et  seq. 
3  Bnllen  i^  Bonnels,  2  N.  Hamp.  B.  255. 
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that  the  early  proprietors  of  Concord,  in  that  State,  in 
1782,  made  a  conveyance  of  the  "whole  stream  of 
Turkey  River;''  and  that  all  this  stream,  from  its 
source  to  its  junction  with  the  Merrimack,  was  within 
their  boundaries.    Under  that  grant,  mills  were  soon 
erected  upon  the  margin  of  the  stream,  at  a  place 
where  the  plaintiff,  at  the  time  of  the  action  brought, 
owned  mills  and  land,  derived  by  conveyances  from 
the  original  grantee  of  "  the  whole  stream  of  Turkey 
River."    It  further  appeared,  that  the  defendant  owned 
land  and  mills  situated  nearer  the  source  of  the  river, 
and  to  turn  his  machinery  claimed  the  right  to  use  all 
the  water  which  flowed  in  the  river.    In  May,  1780, 
one  F.  (under  whom  the  plaintiff  held,  by  a  subsequent 
conveyance)  executed  a  deed  to  one  D.,  of  "  a  certain 
part  of  a  sixeam  on  Turkey  River,*'  viz.  **  beginning  at 
the  mouth  of  Great  Turkey  Pond,  and  so  extending  to 
the  head  of  the  lesser  pond ; "  that  within  those  termini^ 
D.  soon  erected  mills,  where  the  defendants,  at  the 
time  of  the  action,  were  situated  \  and  for  about  forty 
years  past,  D.  and  his  grantees,  incKiding  the  defend- 
ant, had  both  claimed  and  used  the  water  in  the  stream 
to  turn  their  machinery.    The  plaintijBf  objected,  that 
by  the  deed  to  D.  noihing  passed ;  or,  if  any  thing, 
only  a  fractional  portion  of  the  water  between  the 
termini  mentioned.    To  this  objection  relating  to  the 
uncertainty  of  the  description,  Mr.  J.  Woodbury,  who 
pronounced  the  opinion  of  the  Court,  said :  "  By  *  a 
certain  part  of  a  stream,'  we  do  not  apprehend,  that 
the  grantor  meant  some  fractional  part  of  the  whole 
water  which  run  in  the  stream,  and,  not  having  defined 
the  extent  of  that  part,  that  the  deed  must  be  adjudged 
void  for  a^atent  ambiguity.    On  the  contrary,  as  the 
grantor  owned  the  whole  length  of  the  river,  we  think, 
that  by  '  a  certain  part,'  he  intended  to  convey  a  part 
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of  the  whole  length ;  and  that  this  part  of  the  whole 
length  is  defined  and  made  '  certain/  by  describing  it 
as  ^  beginning  at  the  mouth  of  Qreat  Turkey  Pond,  and 
so  extending  to  the  head  of  the  lesser  pond'  All  that 
part  of  the  river  which  flows  between  those  boundaries, 
was  intended  to  be  conveyed.  This  construction  gives 
operation  to  the  deed,  is  consistent  with  its  language, 
and  accords  well  enough  with  the  nature  of  the  transac- 
tion. In  A.  D.  1780,  in  a  period  of  perilous  war,  such  a 
deed  would  be  conveyed  with  less  reluctance,  and  at  a 
smaller  price ;  the  actual  use  of  water  was,  from  thin- 
ness of  population,  and  the  absence  of  most  manu£BM>- 
toring  machinery,  very  limited;  and  from  physical 
causes,  the  quantity  of  it  in  this  river  was  then  pro- 
bably mudi  greater.  Hence,  without  any  imputation 
of  foUy  or  blindness,  the  grantor  might,  for  a  moderate 
compensation,  convey  the  use  of  the  whole  river  at  a 
place  some  distance  above  his  own  mills.''  ^ 

3.  ^ MM  and  Appurtenances.^^ 
\  153.  In  Nichols  v.  Ghamberlin,^  it  was  held,  that 
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streanu  of  water  then  rafficient,  but  wliich,  by  the  clearing  of  the  countiy, 
hare  so  fitr  ftiled,  that  the  mills  could  now  be  wrought  but  a  small  part 
of  the  year ;  and  the  profits  would  not  be  a  sufficient  inducement  to  keep 
fliem  in  repair.  To  this  disoouzagement  may  be  added  the  erection  of 
new  mills  in  the  neighborhood  in  more  convenient  ntoations.  And  as  to 
saw-mills,  the  consumption  of  all  the  timber  in  their  yiqnity  has  rendered 
many  of  them  useless.  Per  Parsons,  C.  J.,  in  Cairer  v.  Miller,  4  Mass. 
B.  558,  (1806.)  The  learned  Judge  added,  that  as  there  had  been  many 
miDs  heretofore  erected,  which  could  not  then  be  wrought  with  adequate 
profit,  it  would  be  unreasonable  to  enable  any  individual  part^wner  to 
compel  his  partners,  in  all  cases,  to  keep  their  mill  in  repair,  under  the 
statute, 
s  Hkliols  V.  Chamberlin,  Cro.  Jac.  121. 

16  • 
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,  if  the  owner  of  a  honse  builds  a  condtdt  thereto 
through  his  other  land^  and  conveys  the  water  by  pipes 
to  his  house,  and  then  sells  the  house,  ^  with  all  the 
appurtenances/'  excepting  the  land,  the  conduits  and 
pipes  pass,  together  with  a  right  to  dig  upon  the  earth 
for  the  purpose  of  repairing  tiie  pipes,  and  laying  new 
ones,  when  necessary.  In  Pickering  v.  Staples,^  a 
water  rights  appurtenant  to  a  miU,  passed  by  the  word 
^  appurtenances,"  which  was  considered  as  comprehen- 
sive of  the  water  right,  as  if  the  privilege  of  using  the 
water  had  been  expressly  inserted  in  the  conveyance ; 
even  though  the  vendor,  when  he  executed  the  con* 
veyance,  declared  that  he  neither  bought  nor  sold  the 
water  righi^ 

§  163,  a.  There  can  be  no  doubt  that  a  grant  in 
which  the  simple  term  ^  mill  site "  is  only  used,  con* 
veys  a  water  power,  together  with  the  right  to  main- 
tain a  dam,  and  wherever  such  dam  would  be  suitable 
for  the  convenient  and  beneficial  appropriation  of  the 
water  power.  The  word  "  site  "  is  used  in  judicial  pro- 
ceedings whenever  mills  and  water  rights  are  spoken 
0^  as  comprehending  a  fall  of  water  suitable  for  the 
erecti(m  and  use  of  mill-dams.  Such  a  fall  of  water 
being  oenominated  a  ^  mill  site,"  or  ^  mill  seat."  ^ 

§  154.  In  Farrar  v.  Stackpole,  in  Maine,  it  was  held, 
that  by  the  conveyance  of  a  saw-mill,  with  the  appur- 
tenances, the  nuH^ham,  dogs,  and  bars,  being  in  their 

.  appropriate  places,  at  the  time  of  the  conveyance, 
passed.    In  this  case,  it  was  not  denied,  that  other 


i  Pickering  v.  Staples,  5  &  &  Bairte,  (Pom.)  B.  107. 

s  Whitney  v.  Olney,  8  Mason,  (Cir.  Ca)  B.  280 ;  and  Post,  §  166. 

>  Stackpole  v.  Curtis,  2  Bed.  (Me.)  B.  $89. 
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parts  of  the  machineiyy  intended  for  the  operation  of 
the  mill,  passed  with  the  mill ;  bat  it  was  insisted,  that 
the  eham  was  of  the  nature  of  personal  property,  and, 
therefore,  passed  not  by  a  deed  of  the  realty,  unless 
specially  named.  To  this  the  Court  answered,  ^  First, 
that  if  it  be  an  essential  part  of  the  mill,  it  is  included 
in  that  term,  whether  real  or  personal ;  secondly,  that 
that  which  is  in  its  nature  personal,  may  change  its 
character,  if  fixed,  used,  and  appropriated  to  that  which* 
is  real.  Is  it  too  much  to  say,  that  the  mill  is  incom- 
plete, without  a  chain,  a  cable  or  other  substitute  ?  It 
may  be,  that  a  millwright,  who  contracts  to  erect  a  miD, 
and  to  furnish  materials,  may  be  deemed  to  have  com- 
pleted his  engagement,  without  supplying  a  chain. 
One  millwright,  a  witness  in  the  ease,  testified,  that 
each  is  his  impression ;  and,  if  this  is  to  be  understood 
generally  his  contract  might  not  extend  further.  But  the 
owner  would  find  that  he  had  yet  something  more  to 
procure,  before  he  could  be  in  a  condition  to  operate. 
The  chain  is  the  last  in  the  parts  of  the  machinery,  to 
which  the  impelling  power  is  communicated,  to  effect 
the  object  in  view.  Its  actual  location  in  the  succes* 
sion  of  parts,  can  make  no  difference.  It  is,  in  its 
nature^  essential  to  the  mill,  it  is  included  in  that 
term ;  and  that,^  as  it  has  been  heretofore  remarked, 
whether  it  be  personal  or  real  property.  But,  upon 
consideration,  we  are  of  opinion,  that  it  ought  to  be 
regarded  as  appertainng  to,  and  constituting  a  part  of, 
therealiy.*'* 


2  Famr  «.  Stadcpole,  6  Greenl.  (Me.)  R.  154.  In  giving  their  opinion 
in  Hob  case,  the  Court  fhrther  obflerred  u  fbUows :  **  There  hm  at  BsUiy 
in  this  State,  a  lawHDiU  propelled  by  itoam,  generally  called  thenrteam 
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§  155.  By  a  devise  of  a  mill  with  the  appurtenances^ 
it  has  been  held^  that  a  right  not  only  to  the  building 
and  use  of  the  water,  but  also  to  the  land  which  was 


nw-miU.  Suppose  this  establishment  liad  been  conTeyed  by  the  name  of 
the'  steam  saw-mill,  withoat  a  more  particular  description.  What  wonld 
pass  ?  There  is  nothing  in  the  books  with  respect  to  this  species  of  pro- 
perty ;  for  it  is  of  quite  modem  invention ;  and  there  is  no  other  null  of 
the  kind  in  this  part  of  the  country.  If  you  exclude  such  parts  of  the 
machinery  as  may  be  detached  without  injury  to  the  other  parts  or  to  the 
building,  you  leave  it  mutilated,  incomplete,  and  insufficient  to  perform  its 
intended  operations.  The  parties,  in  using  the  general  term,  would  intend 
to  embrace  whatever  was  essential  to  it,  according  to  its  nature  and  design ; 
and  the  law  would  doubdess  so  construe  the  conveyance  as  to  effectoate 
the  lawful  intention  of  the  parties.  Salt  pans  have  been  held  to  pass  the 
realty,  and  to  belong  to  the  inheritance ;  because  adapted  and  designed 
for,  and  incident  to,  an  establishment  for  the  manufacture  of  salt.  The 
principle  is,  that  certain  things,  personal  in  their  nature,  when  fitted  and 
prepared  to  be  used  with  real  estate,  change  their  character  and  appertain 
to  the  realty,  as  an  incident  or  accessory  to  its  principal.  Upon  this 
ground  we  are  satisfied  that  the  chain  in  question,  being  in  the  miU  at  the 
time,  and  essential  to  its  beneficial  enjoyment,  passed  by  the  deed  of  llie 
defendant  to  Asa  Bedington,  under  whom  the  plaintiffs  claim,  independent 
of  any  reference  to  usage.  The  verdict  is  therefore  sustained,  althou^ 
not  upon  a  ground  in  accordance  with  the  impressions  of  the  Judge  who 
presided  at  the  trial.  This  we  think,  upon  the  whole,  a  fiur  application  of 
the  principles  of  law  to  the  case.  Had  the  term  mill,  however,  by  uni- 
form and  general  usage,  been  understood  not  to  embrace  the  chain,  a  dif- 
ferent construction  would  no  doubt  have  obtained ;  fi)r  it  is  a  term  of  art, 
the  proper  meaning  of  which  would  be  fixed  by  the  general  understand- 
ing of  those  who  are  skilled  and  experienced  in  it  If  they  were  not 
agreed,  the  law  would  adopt  that  which  was  most  general,  and  which 
would  best  accord  with  the  nature  and  character  of  the  subjectHoaatter. 
The  jury  have  found,  upon  the  evidence  submitted  to  them,  that  by 
geneittl  and  uniform  usage,  the  chain  passed  by  a  deed  of  the  miU.  This 
finding  was  somewhat  stronger  than  the  evidence  wamnted.  It  did 
appear  that  there  had  been  exceptions  to  this  usage ;  but  the  wei^t  of 
evidence  went  to  support  it  At  any  rate  it  is  apparent  that  the  usage  ia 
rather  in  &vor  than  against  the  construction  we  have  adopted.  Bat  tm 
we  are  of  opinion  that  the  titie  of  the  plaintiffs  is  well  supported  by  the 
deed,  independent  of  usage,  it  becomes  unnecessary  to  decide  upon  the 
competency  or  effect  of  the  testimony  adduced  upon  this  point" 
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used  with  the  mill,  passed.^  In  this  case^  C.  J.  Tilgh* 
MAN  said, — ^No  doubt  there  must  have  been  also  a 
small  parcel  of  land  adjoining.  But  how  much,  or 
how  situated,  was  a  £&ct  to  be  inquired  of  by  the  jury. 
They  were  to  inquire,  not  what  in  their  cvm  judgment 
was  convenient,  on  a  view  of  the  mill,  but  what  was 
actually  used  as  appurtenant  to  it  by  the  testator  in 
his  lifetime ;  for  that^  and  that  only,  would  pass  by  the 
devise.  If  no  trace  of  that  could  be  discovered,  by 
evidence  of  what  was  occupied  by  the  testator,  or  by 
his  devisee,  soon  after  his  death,  then,  indeed,  the  jury 
could  only  decide  by  their  own  judgment^  what  was 
necessary,  and  this  tiiey  had  a  right  to  presume  was 
intended  by  the  testator." 

\  156.  Mr.  J.  Stoby,  in  Whitney  v.  Olney,'  had  be- 
fore him  the  question  upon  the  very  pointy  whether 
a  devise  of  a  mill  and  appurtenances,  conveyed  the 
land  under  the  mill,  and  so  much  adjoining  it,  as  was 
necessary  to  its  use,  and  had  been  actually  used  with 
it.  In  deciding  this  question,  the  learned  Judge  went 
not  upon  the  ground,  that  the  land  was  a  mere  appur- 
tenance to  the  mill,  but  that  it  was  a  parcel  thereof. 
He  admitted  it  to  be  true,  that  land  cannot  strictly  be 
appurtenant  to  land,  so  as  to  pass  under  the  term  ^  ap- 
purtenances ;  ^  but,  said  he,  where  the  intention  is  ckarfy 
expressedy  that  the  land  should  pass  under  that  name, 
the  law  would  give  e£fect  to  the  grant,  notwithstanding 
the  mis-nomer.  He  then  cites  Plowden,  to  show  that 
where  it  is  averred  in  pleading,  that  certain  land  was 
appertaining  to  a  messuage,  although,  in  point  of  law, 


1  Blaine's  Lenee  v.  Chamben,  1  S.  &  Baide,  (Fenn.)  B.  169. 
s  Wlutnej  V.  Olnej,  8  Mason,  (Gr.  Ck>.}  B.  280. 
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it  could  not  be  appurtenant  to  the  messuage,  was 
nevertheless  well  in  a  grant,  because  it  shall  be  in- 
tended  to  mean  such  land  as  is  usually  occupied  with 
the  messuage ;  and,  therefore,  a  devise  of  a  messuage, 
^  with  the  lands  to  the  same  appertaining,"  is  good  to 
pass  such  lands  as  have  been  commonly  occupied,  used, 
or  lying  with  the  messuage.  If  this  be  true,  contiaues 
the  learned  Judge,  in  a  gramty  the  law  will  (construe  the 
words  still  more  favorably  in  a  devUe.  But  in  the  case 
before  him,  he  laid  no  stress  upon  the  words  ^  with  the 
appurtenances,"  but  held,  that  the  land  under  the  mill, 
and  adjacent  thereto,  passed  simply  by  the  force  of  the 
word  ^  mill."  Both  in  common  sense,  and  legal  inteiv 
pretation,  he  observed,  a  mill  does  not  mean  merely 
the  building  in  which  the  business  is  carried  on,  but 
includes  the  site,  dam,  and  other  things,  connected 
with  the  freehold.^ 

§  157.  The  ^saw-mill,"  without  any  further  descrip- 
tion, was  set  o£f  by  the  commissioners  appointed  to 
divide  an  estate,  to  one  of  the  claimants.  The  Court 
held  thus :  '^  Doubtless  by  this  term,  the  fee  of  the  land 
upon  which  the  mill  stood  would  pass.^  Lord  Coke 
enumerates  a  variety  of  terms,  which,  being  used  in 
a  conveyance,  carry  lands ;  and  he  states  to  what  ex- 
tent' The  land  passes,  because  included  in  the  term 
used.    The  word  mill,  or  moUndirmm^  is  not  among 


1  Land  aj^ntrtenatU  to  land,  in  Leonard  v.  White,  7  Mass.  R.  6,  the 
question  was,  whether  under  a  grant  of  a  millf  with  the  privileges  and 
i^purtenances  thereto  belonging,  the  soil  in  a  waj  passed  which  had  been 
immemorially  used  for  the  purpose  of  access  to  the  mill  from  the  highway. 
The  Court  held,  that  the  soil  did  not  pass,  but  that  the  way,  as  an 
ment,  might  be  appendant  or  appurtenant  to  the  milL 

^  Blake  v.  Clark,  6  Greenl  (Me.)  B.  486. 

3  Ca  Litt  4,  b. 
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those  to  which  he  adverts ;  and  probably  no  authority 
can  be  adduced,  in  which  it  has  been  held  to  convey, 
ex  vi  termrdy  any  part  of  the  adjoining  land.  That 
upon  "which  it  stands  may  be  regarded  as  including 
land,  over  and  upon  which  the  slip,  if  it  has  one,  or 
any  other  necessary  projection  from  the  mill,  passes. 
The  term  may  embrace  the  free  use  of  the  head  of 
water,  existing  at  the  time  of  the  conveyance,  as  also 
a  right  of  way." 

§  157  a.  By  a  testator  in  his  will:  ^I  give  and  de- 
vise to  my  son  W.,  his  heirs  and  assigns,  the  houses, 
mills,  and  races  which  he  now  possesses,  together  with 
twenty-four  feet  from  the  mill  to  the  dam  to  enable 
liim  to  repair  the  race  at  pleasure,  together  with  full 
jmd  free  liberty  to  keep  the  dam  in  repair,  so  as  to 
furnish  water  to  the  mill  devised  to  him ; ''  and  by  a 
subsequent  clause  in  his  will,  the  testator  devised  the 
land  through  which  the  race  and  twenty-four  feet  were, 
to  his  grandson,  without  reservation.  It  was  held,  that 
the  devise  to  the  son  of  the  twenty-four  feet  along 
the  race,  vested  in  him  a  fee  simple  estate  in  the  soil, 
and  not  a  mere  easement.^ 

4.  Secondary  Easements. 

§  158.  The  maxim  of  the  law  is,  that  whoever  grants 
a  thing,  is  supposed  also  tacitly  to  grant  that,  without 
which  the  grant  would  be  of  no  effect ;  *  and  accord- 
ingly, whenever  any  thing  is  granted,  all  the  means  to 
attain  it,  and  all  the  fruits  and  effects  of  it,  are  granted 


I  Harian  v.  Moore,  9  Watts,  (Penn.)  R.  860. 

*  Cuicumque  oHquit  concedii  ccncedere  mdetur,  et  id  tine  quo  res  ipsa  ncn 
poUdiy  11  Bep.  52. 
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also,  and  will  pass  inclusive,  together  with  the  thing 
by  the  grant  of  the  thing  itself,  without  the  words  cum 
periinenim,  or  with  appurtenances,  or  any  like  words.^ 
Hence  the  rule,  that  by  a  grant  of  a  piece  of  ground, 
there  is  also  granted  a  right  of  way  to  it  over  the 
grantor's  land,  as  incident  to  tiie  grant ;  and  so  it  has 
been  observed,  that,  when  the  use  of  a  thing  is  granted, 
every  thing  is  granted  by  which  the  grantee  may  have 
and  enjoy  such  use ;  as  if  a  man  gives  to  another  a 
license  to  lay  pipes  of  lead  in  his  land,  to  convey  water 
to  his  cistern,  the  grantee  may  afterwards  enter,  and 
dig  the  land,  in  order  to  mend  the  pipes,  though  the 
soil  is  still  in  the  grantor.'  In  a  very  modem  case,  in 
England,  it  was  held,  that  a  certain  coal-shoot,  water, 
and  other  pipes,  all  which  were  found  by  special  ver- 
dict, to  be  necessary  for  the  convenient  and  beneficial 
use  and  occupation  of  a  certain  messuage,  did,  under 
the  particular  circumstances,  pass  to  the  lessee,  as  in- 
tegral parts  of  such  messuage ;  and  it  was  further  held, 
that  the  right  of  passing  and  repassing  over  the  soil 
of  a  certain  passage,  for  the  purpose  of  using  the  said 
coal-shoot,  and  using,  clearing,  and  repairing  the  said 
pipes,  likewise  passed  to  the  lessee,  as  a  necessary  inci- 
dent to  the  subject-matter  actually  demised,  although 
not  specially  named  in  the  lease.^  In  the  case  of  the 
United  States  v.  Appleton,^  reliance  was  placed  on  the 


1  See  Evans  v.  Bees,  12  Adol.  &  Ell.  R.  57 ;  Shep.  Tooch.  81 ;  Bnxm'a 
Legal  Maxims,  1 98 ;  and  see  Co.  Litt.  S07,  a ;  Hathorn  v.  Stinson,  1  Fwf. 
(Me.)  R.  224 ;  Oakley  v.  Stanley,  5  Wend.  (N.  Y.)  B.  628 ;  Taylor  v. 
Hampton,  4  McCord,  (S.  C.)  B.  96. 

s  Per  Twysden,  J.,  Fomfret  v.  Bycroft,  1  Saund.  R  328 ;  Hodgson  v. 
Field,  7  East,  R  622. 

3  Hinchliffe  v.  Earl  of  Kinnool,  5  Ring.  (N.  C.)  B.  1. 

4  United  States  v,  Appleton,  1  Sumner,  (Cir.  Ca)  R.  491. 
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language  of  the  grant,  ^  with  all  the  ways/'  &a  But 
this  was  held  by  Mr.  J.  Stobt,  to^  be  wholly  unneces- 
saiy ;  for  whatever,  said  he,  are  properly  incidents  and 
appurtenances  of  the  grant,  will  pass  without  the  word 
^appurtenances/'  by  mere  operation  of  law.^  A  grant 
of  a  right  to  build  a  dam,  carries  with  it  a  ri^t  to 
enter  and  repair  the  dam,  and  cleanse  the  pond.^  It 
was  contended  in  Kent  v.  Waite,^  that  a  right  of  way 
which  had  been  acquired  by  prescription,  did  not  pass 
by  a  deed  of  the  land,  without  the  words  etwi  perUnen' 
ins  ;  but  the  Court  held  otherwise. 

§  169.  Agreeably  to  the  above  doctrine,  a  water 
right  which  has  been  used  with  a  mill,  together  with 
all  secondary  easements,  will  pass  by  a  grant  of  the 
null,  without  the  words  ^with  the  appurtenances."^ 
Mr.  J.  Batlby  puts  the  illustration,  —  ^Suppose  the 
owner  of  two  fields  sells  one,  having  a  stream  of  water 
flowing  through  it^  can  the  vendee  stop  the  water- 
course ?  Prmd  facie  no  exception  in  the  conveyance 
could  be  presumed."  ^  So  in  the  converse  case,  the  law 
gives  a  conunon-sense  construction,  and  supposes,  that 
each  field  has  the  appurtenances  thereof  in  statu  guOy 
notwithstanding  the  grant^    A  grantor  conveyed  by 


^  See  also  Grant  v.  Chase,  17  Man.  B,  443 ;  Hazard  v.  Robinson,  8 
Mason,  (Cir.  Co.)  R.  272;  Preble  v.  Reed,  5  Shep.  (Me.)  R.  169. 
«  Fraily  v.  Waters,  7  Barr,  (Penn.)  R.  221. 

3  Kent  V.  Waite,  10  Pick.  (Mass.)  R.  138. 

4  Pickering  v.  Staples,  6  S.  &  Rawle,  (Penn.)  R.  107;  Swarta  v. 
Swartz,  4  Barr,  (Penn.)  B.  358 ;  Yermont  Central  Railroad  Co.  v.  Hills, 
28  Vt  R.  681. 

ft  Canham  v.  Fisk,  2  lyrwhitt,  R.  155. 

6  Per  Mr.  J.  Story,  in  U.  States  v.  Appleton,  1  Samn.  (Cir.  Ca)  R.  501. 
A,  the  owner  of  a  tract  throngb  which  a  stream  of  water  runs,  and  on 
which  a  mill  was  erected,  purchased  of  the  ngftrorriparian  owner,  the  right 
of  diverting  the  water,  by  means  of  adam,  of  the  height  of  any  former 

17 
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deed  a  traet  of  land^  described  by  metes  and  bounds, 
with  a  mill  upon  the  same ;  and,  at  the  time  of  the 
conveyance,  there  was  a  raceway  to  conduct  the  water 
from  the  mill,  running  along  the  side  of  the  natural 
stream,  beyond  the  land  granted,  into  other  land  of 
the  grantQr,  and  there  discharging  the  water  into  the 
natural  stream.  The  raceway  had  been  used  with 
the  mill  several  years,  and  was  necessary  to  the  conve- 
nience of  it  It  was  held,  that  a  right  to  have  the 
water  flow  off  through  the  whole  extent  of  the  race- 
way, passed,  as  appurtenant  to  the  milL^  The  ^  saw- 
mill," without  other  description,  was  assigned  to  one 
of  the  heirs  to  an  estate,  and  it  was  decided,  that  the 
use  of  the  water,  and  any  easement  used  with,  or  neces- 
sary to  its  enjoyment,  passed.*  The  term  ^  dam,"  in  a 
grant  of  land,  with  a  stream  of  water  running  through 
it,  and  on  which  there  is  a  dam,  flume,  and  conductor, 
is  construed  as  including  the  flume,  or  as  being  of 
equivalent  import^  In  these,  and  in  all  cases  of  a 
grant  of  water  right,  th^re  is  implied  by  the  grant,  all 
such  use  of  the  land,  as  is  necessary  for  the  enjo3nnent 
of  the  right  granted."  * 


dam.  A  then  sold  part  of  his  land  on  the  stream  below  the  point  of  diyi- 
fflon.  It  was  held,  that,  as  against  his  grantee,  A  has  the  right  to  divert 
the  whole  of  the  stream,  for  the  use  of  his  mill,  and  for  that  purpose  to 
erect  a  dam  higher  than  that  stipulated  for  in  the  grant,  by  the  supra- 
riparian  owner.    Frey  v.  Whitman,  7  Barr,  (Penn.)  R.  440. 

1  New  Ipswich  Woollen  Factory  v.  Batchelder,  S  N.  ^lamp.  R  IDO. 

s  Blake  v.  Clark,  6  Greenl.  (Me.)  R.  436. 

>  Kennedy  v.  Scovil,  12  Conn.  K.  317. 

4  Conwell  V.  Brockhart,  4  Mun.  (Ken.)  B.  584.  The  grant  of  a  saw- 
mill, "with  a  conrenient  privilege  to  pile  logs,  boards,  or  other  lumber,* 
conveys  an  easement  in  the  land  used  for  piling.  Thompson  p.  Prop's,  of 
Andover  Bridge,  6  Greenl.  (Me.)  R.  62.  An  injury  to  the  raceway  is  an 
bjury  to  the  mill.    Bntz  t;.  Shrie,  1  Rawle,  (Penn.)  R  281.    Wetmore  v. 
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I  160.  In  Dyer  v.  Depui,  in  Pennsylvania,^  the 
question  was,  under  a  grant  of  water,  in  respect  to  the 
right  of  entering  upon  land,  as  being  included  in  the 
grant    J.  D.,  who  waa  the  owner  of  a  large  tract  of 
land,  conveyed  a  part  of  it  to  the  plaintiff,  ^  together 
with  the  privilege  of  a  part  of  the  water  flowing  along 
a  certain  ditch  or  watercourse,  flowing  from  J.  H.'s  line, 
through  and  across  the  said  J.  D.'s  other  land,  on  con- 
dition that  the  said  M.  D.,  (the  plaintiff,)  his  heirs 
and  assigns,  will  at  all  times  be  subject  to,  and  defray 
one  half  the  expense  of  keeping  or  repairing  the  dam, 
and  clearing  out  the  said  ditch  or  watercourse."     There 
had  existed  previously  to  this  deed  on  the  land  of  J.  D. 
a  dam,  by  which  the  water  was  diverted  to  that  part  of 
it  sold  to  the  plaintiff.    J.  D.  afterwards  died,  having 
by  his  will  devised  to  S.  D.,  (his  son,)  a  tract  of  land, 
being  between  the  plaintiff's  land,  and  the  defendant's, 
^  together  with  a  drain  or  watercourse,  from  J.  H.'s  line, 
through  and  across  the  lot  of  land  hereinafter  devised 
to  my  son  J.  D.,"  (the  defendant,)  ^  as  the  same  now 
runs,  with  a  privilege  on  each  side  of  the  draiil  or 
watercourse,  one  perch  in  width,  for  the  purpose  of 
passing  and  repassing  to  mend  and  repair  and  clear 
out  the  said  drain  or  watercourse,  as  often  as  the  same 
my  be  necessaiy,  and  without  any  let  or  hindrance  of 
him  the  said  J.  D.,  his  heirs  or  assigns,"  ^with  the 
water  drain  and  privilege  aforesaid,  to  him  the  said 
S.  D.,  and  his  heirs  and  assigns,  subject  to  the  water 


White,  2  dunes'  Ca.  87 ;  Blake  v.  Clark,  6  Greenl.  (Me.)  R.  436 ;  Strick- 
ler  V.  Todd,  10  S.  &  Bawle,  (Penn.)  R.  63 ;  Hall  v.  Benner,  1  Penn.  R. 
402 ;  Backlej  v.  Sprague,  5  Shep.  (Me.)  R.  281 ;  Maddoz  t;.  Goddard»  8 
Shep.  (Me.)  R.  218;  Moore  v.  Fletcher,  4  Shep.  (Me.)  R.  68. 
1  Dyer  v:  Depui,  6  Whart.  (Penn.)  R.  584. 


> 


196  LAW  OF  WATEB0OUBSE8.  [CH.  V. 

drain  now  open  and  running  through  and  across  the 
first  mentioned  lot»  to  M.  D.'s  Una"  He  then  devised 
to  the  defendant^  J.  D.,  another  portion  of  land,  adjoin* 
ing  and  ^  subject  to  the  aforesaid  drain  or  watercourse, 
firom  J.  H.'s  line,  through  and  across  the  first-mentioned 
lot  ef  land,  with  the  privilege  granted  to  my  son  S.  D^ 
his  heirs  and  assigns,  of  a  passage  or  court-way,  one 
perch  wide,  on  each  side  of  said  drain,  for  cleansing  or 
repairing  the  same."  It  was  held,  that  the  right  con- 
veyed to  the  plaintiflF  by  the  deed  of  J.  D.  was  not  re- 
stricted to  the  watering  of  cattle,  but  that  it  was  a 
right  to  use  a  portion  of  the  water  in  the  way  it  was 
customary  and  necessary  to  use  it  for  the  benefit  of  the 
land  conveyed ;  and  that,  if  to  do  so,  it  was  necessary 
to  conduct  it  on  or  along  the  defendant's  fia*m  by  a 
trench,  if  that  was  the  only  way  in  which  he  could 
beneficially  use  the  privilege,  he  might  cut  the  trench 
jtx)  conduct  the.5\^ter,  and  might  renew  and  repair  the 
jboh  for  the  pi}^&;  The  Court  considered,  that  the 
grants  and  Uabilities  evinced  the  clear  understanding 
and  determination  of  the  testator,  that  the  drain  was  to 
subsist  and  remain  in  perpeiuum  as  a  matter  of  impor- 
tance to  the  enjoyment  of  the  properties  by  the  respec- 
tive owners. 

§  161.  In  a  division  of  real  estate,  under  the  statute 
of  descents,  if  a  millnsite  is  assigned  to  one  of  the  heirs, 
he  or  she  takes  it  with  the  easements  and  privileges 
before  attached  to  it,  and  with  which  it  had  been  used. 
Where  A.  died  intestate  and  seised  of  a  tract  of  land  on 
which  there  was  a  grist-mill  then  in  operation,  and  on 
a  division  of  the  land,  under  the  Maryland  statute  of 
direct  descents,  amongst  his  heirs,  the  mill  was  on  the 
part  allotted  to  B.,  and  the  dam  of  which  covered  a 
portion  of  the  part  allotted  to  C,  it  was  held,  that  B. 
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had  a  right  to  use  the  mill  and  dam  in  the  same  way, 
and  to  the  same  extent,  as  they  had  been  used  by  A^  in 
his  lifetime.  The  dam^  said  the  Court,  was  appurtenant 
ta  the  mill,  and  if  the  intestate  had  conveyed  the  mill 
with  the  appurtenances,  it  could  not  be  contended  that 
he  could  have  sustained  an  action  against  the  pur- 
chaser for  the  injury  in  question ;  and  if  he  could  not, 
it  was  difficult  to  perceive  on  what  principles  a  suit 
could  be  maintained  against  the  assignee  of  the  mill  by 
the  other  heir ;  and  the  assignee  of  the  mill  could  not 
be  supposed  to  stand  in  a  worse  situation  than  a  pur^ 
chaser  would  have  done.  Besides,  it  was  the  duty  of 
the  commissioners,  (and  it  was  to  be  presumed  they 
did,)  in  dividing  the  estate  of  the  intestate,  to  take  into 
consideration  aU  the  advantages  and  disadvantages  at- 
tending the  respective  parts ;  and  it  was  presumable 
that  they  gave  to  the  part  allotted  to  the  heir  to  whom 
was  assigned  the  land  covered  by  a  portion  of  the  dam, 
an  equivalent  for  the  injury  and  inconvenience  occa- 
sioned by  the  mill-dam.^ 

§  162.  The  owner  of  land,  through  which  a  stream 
of  water  passed,  had  erected  thereon  a  grain-mill,  and 
had  raised  near  it  a  dam  to  furnish  a  water  power 
to  drive  the  mill,  and  also  further  up  the  stream,  had 
erected  another  dam  to  preserve  water  for  the  use  of 
the  mill  below,  and  afterwards  had  built  a  shingle-mill 
on  the  lower  dam  near  the  grist-mill,  which  was  driven 
by  the  same  water  power.  He  then,  first  granted  to 
the  plaintiff  the  grain-mill  and  the  land,  whereon  it 
stood,  "  with  the  privilege  of  drawing  water  from  the 
mill-pond  sufficient  for  this  or  any  other  grist-mill  that 


1  EUgour  0.  Ashcom,  5  H.  &  JohiiB.  (Md.)  R  82. 
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may  be  baUt  on  the  ground  that  this  mill  stands  on, 
the  grist-mill  haying  the  privilege  of  drawing  water 
oyer  eyery  other  machinery  on  the  dam ; ''  second^,  he 
granted  to  the  defendant  the  shingle-mill  and  the  land 
whereon  it  stood^  ^^  with  the  priyilege  of  water  sufficient 
for  a  shingle  saw-mill  at  all  times,  except  when  the 
water  is  so  low  that  the  grist-mill  will  require  it  all, 
and  then  the  shingle-mill  must  stop,  and  not  till  then.'' 
Thirdly y  he  conyeyed  to  the  plainti£f  the  land  on  which 
the  upper  dam  had  been  erected.  It  was  held,  that 
the  defendant  acquired  the  right  to  the  use  of  the 
water  from  the  upper  as  well  as  from  the  lower  ^Lm, 
when  it  could  be  taken  without  injury  to  the  rights 
previously  granted  to  the  plaintiff  for  the  use  of  tiie 
grist-mill ;  that  the  defendant  had  the  right  to  draw 
water  for  the  use  of  his  shingle-mill,  whenever  such 
drawing  did  not  thereby  injure  the  plaintiff  in  the  use 
of  his  grist-mill,  although  there  were  ^reasonable 
grounds"  to  believe  the  water  would  be  needed  for 
the  use  of  the  grist-mill ;  that  when  the  grant  of  the 
right  of  water  for  the  use  of  the  shingle-mill  was  made 
in  express  terms,  there  was  granted,  by  operation  of 
law,  the  right  to  use.  the  means  necessary  to  the  enjoy- 
ment of  the  right :  and  therefore,  by  the  grant  to  the 
defendant,  he  had  the  right  to  enter  upon  any  land 
then  owned  by  the  grantor,  when  and  where  necessary, 
to  enable  him  to  obtain  his  just  supply  of  water.  The 
principal  grounds  in  this  case  upon  which  the  denial  of 
the  right  of  the  defendant  to  claim  water  fix>m  the 
upper  dam,  rested,  was  that  the  upper  dam  was  erected 
to  reserve  the  water  for  the  grain-mill;  that  it  was 
wholly  owned  by  the  owners  of  that  min ;  and  that  the 
defendant,  by  the  conveyance  to  him,  acquired  no  in- 
terest in  it.    But  the  Court  considered,  that  these 
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positionfly  if  admitted^  did  not  authoriM  the  oondnsioii, 
and  that  when  the  grantor  of  the  land  and  stream 
erected  the  upper  dam  to  preserve  the  water  for  his 
grain-mill,  the  whole  head  of  water,  for  whatever  pox^ 
pose  created,  became  ^  a  common  fountain  of  life "  to 
ti^  machinery  to  which  it  might  be  his  pleasure  to 
impart  ii^ 

§  163.  In  Frescott  v.  White,  in  Massachusetts,  it 
was  held,  that  where  one  is  the  owner  of  an  ancient 
mill,  to  which  there  has  been  attached  a  raceway, 
being  an  artificial  canal,  for  conducting  off  the  water, 
and  without  the  free  and  unobstructed  current  of  which 
the  mill  could  not  be  worked,  and  such  canal  has,  from 
time  immemorial,  passed  through  the  land  of  another, 
and  there  is  no  grant  or  contract  regulating  the  rights 
of  the  parties,  the  owner  of  the  mill  has  a  right  to  enter 
upon  the  land,  through  which  the  raceway  passes,  and 
to  clear  out  the  obstructions  therefrom  in  the  mode,  if 
any,  hitherto  practised  for  clearing  out  the '  raceway ; 
otherwise,  in  the  usual  and  ordinary  mode  of  clearing 
such  canals,  doing  no  unnecessary  damage.'  But  there 
is  obviously  a  material  difference  between  such  a  case, 
and  that  in  the  same  Court,  of  Frescott  v.  Williams, 
administrator.'  The  jury  in  the  latter  case  found,  that 
the  stream  of  water  passing  through  Prescott's  land 
was  a  no^t^ro/watef course,  and  not  an  artificial  raceway 
or  canal,  as  was  assumed  in  the  trial  of  the  former  case, 
which  materially  changed  the  features  of  the  case,  and 
presented  the  inquiry,  whether  the  existence  of  an 
easement,  in  the  land  conveyed,  of  a  mill  owner  above. 


1  Elliott  V.  Shepheid,  12  Shep.  (Me.)  R.  871. 

s  Frescott  V.  White,  21  Pick.  (MasB.)  R.  481. 

3  Frescott  v.  Williams,  Adm'r,  5  Met  (Mass.)  R.  429. 
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in  a  natural  stream  passing  through  such  land^  accom- 
panied by  the  farther  &ct^  that  such  mill  owner  above 
had  for  more  than  thirty  years^  as  occasion  and  neces- 
sity required,  entered  upon  the  land  conveyed,  to  re- 
move obstructions  in  the  stream, — shows  such  an  encunk' 
brance  upon  the  premises  conveyed^  as  to  subject  the 
grantor  of  such  premises,  who  conveys  them  with 
the  usual  covenants  of  warranty  and  against  encum- 
brances, to  an  action  for  a  breach  of  his  covenants.  It 
was  held,  that  the  existence  of  the  right  in  the  mill 
owner  to  remove  the  obstructions  of  the  free  flow  of 
the  water  from  the  mill  was  not  an  encumbrance  within 
the  meaning  of  such  covenants.^ 


1  In  this  case,  Dewey,  J.,  in  giving  the  judgment  of  the  Coart,  consi- 
dered it  somewhat  remarkable,  that  tiiere  should  be  found  so  little  direct 
authority  bearing  upon  the  interesting  question  involved ;  and  he  relied  upon 
general  principles,  as  follows :  *'  Now  we  find  it  stated  in  books  of  author- 
ity, that  *■  the  express  or  implied  grant  of  an  easement  is  accompanied  by 
certain  secondary  easements  necessary  for  the  enjoyment  of  the  principal 
one/  Grale  &  What  on  Easem.  (Amer.  ed.)  231.  So  also, '  in  the  civil 
law,  the  right  to  a  servitude  drew  with  it  a  right  to  such  secondary  servi- 
tudes as  were  essential  for  its  enjoyment'  lb.  Again,  it  is  said,  that '  by 
the  civil  law,  the  owner  of  the  dominant  tenement  had  a  right  to  do  what- 
ever was  requisite  to  secure  to  himself  the  fullest  enjoyment  of  his  servi- 
tude.' lb.  232.  *  But  in  entering  upon  the  neighboring  soil  for  the  purpoee 
of  doing  these  necessary  works,  the  owner  of  the  dominant  tenement  was 
bound  not  only  to  exercise  ordinary  care  and  skill,  but  also  to  repair,  as 
far  as  he  could,  whatever  damage  his  labors  might  have  caused  to  the 
servient  tenement'  lb.  235.  The  decision  of  this  Court,  in  the  case  of  the 
present  plaintifi*  against  White,  already  referred  to,  (21  Pick.  341,)  seems 
to  have  recognized  and  adopted  fully  the  principle,  that  where  the  use  of 
a  thing  is  gnnted,  every  thing  is  granted  essential  to  such  use.  Such  a 
right  carries  with  it  the  implied  authority  to  do  all  that  is  necessaiy  to 
secure  the  enjoyment  of  such  easement  There  are  other  well-aetded  leg^ 
principles,  that  have  a  bearing  upon  this  question.  The  duty  of  "M^"g 
repairs,  and  the  Ubor  necessary  for  keeping  the  waterooune  in  a  state  fit 
for  use,  rests  wholly  upon  him  who  cUims  an  easement  on  his  neighbor's 
land ;  and,  as  a  general  rule,  easements  impose  no  obligation  upon  those 
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§  164.  In  1777,  A  received  a  lease  of  land  on  a 
watercourse  opposite  the  site  of  a  saw-mill  about  to  be 
erected,  with 'the  privilege,  to  him  and  his  heirs,  of 
flowing  and  building  the  dam  over  a  part  of  the  lessor^s 
land,  during  the  duration  of  the  saw-mill.  In  1809,  A 
conveyed  to  his  son  B  a  tract  of  land  on  the  same 
watercourse,  including  a  pond  and  the  saw-mill  connected 
with  it,  together  with  a  piece  of  land  below,  on  which 
a  fulling-mill  was  afterwards  erected.  In  May,  1815, 
A  conveyed,  with  covenants  of  warranty,  to  C,  his  heirs 
and  assigns  forever,  the  latter  piece  with  the  fulling* 
mill  thereon,  and  the  appurtenances  thereunto  belong* 


whose  lands  are  ihiu  placed  in  flenritade,  to  do  anj  thing.  Gale  &  What 
on  Baaem.  215;  Taylor  v.  Whitehead,  2  Dong.  R.  745.  The  owner  of  the 
land  below,  through  which  the  stream  passes,  being  thus  free  from  all  obK- 
gatitm  to  cleanse  the  stream,  or  remove  any  obstructions  that  may  ariae 
without  fault  on  his  part,  and  which  may  impede  the  free  passage  of  the 
water ;  if  the  right  to  cleanse  such  watercourse,  or  remove  such  obstruc- 
tions, rests  exclusively  with  him,  the  consequences  will  be,  that  the  same 
may  never  be  done ;  and  whether  done  or  not,  will  depend  upon  ihe  will 
or  caprice  of  the  owner  of  the  land  below,  who  may  have  no  interest  in 
the  matter,  rather  than  upon  ihe  wishes  of  the  owner  of  the  mill  above* 
whose  interests  may  be  deeply  affected  by  it  We  are  satisfied  that  in  the 
present  case  the  owner  of  the  mill  privilege  above,  having  this  natural 
eaaement  in  the  land  bebw,  would,  independently  of  any  right  acquired 
by  compact  or  by  prescription,  have  a  right  to  enter  upon  the  land  below, 
and  in  a  reasonable  and  proper  manner  do  all  acts  necessary  to  secure 
the  enjoyment  of  his  easement  This  right  to  enter  upon  the  land  of  ano- 
ther, to  cleanse  a  natural  stream,  or  remove  any  casual  obstructions  therein, 
is  one  doubtless  to  be  held  to  the  strictest  and  narrowest  limits  compatible 
with  the  enjoyment  of  the  principal  easement.  It  is  to  be  considered  as  a 
privilege  arising  from  the  necessity  of  the  case,  and,  like  a  way  of  neoet- 
tity,  to  be  enjoyed  only  when  the  party  has  no  other  reasonable  and  suit- 
able mode  of  effecting  this  object  It  is  to  be  done  in  such  a  manner  as 
shall  cause  no  unnecessary  damage  to  the  owner  of  the  land  below.  The 
encumbrance,  occasioned  by  the  easement  in  the  present  case,  does  not 
appear,  by  the  evidence  relied  upon  to  establish  the  nature  and  extent  of 
it,  to  be  other  and  different  from  the  secondary  easement  embraced  within 
the  principles  we  have  stated." 
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ing,  for  carrying  on  the  fuUing  business ;  granting  also 
to  C  certain  privileges  reserved  by  A,  to  himself  and 
heirs,  in  a  deed  of  adjoining  land  previously  sold  by  A 
to  R ;  granting  also  to  C  the  privilege  of  supplying 
himself  with  water  for  the  use  of  the  fulling-mill,  at  all 
times,  from  the  saw-mill  dam,  whenever  it  should  be 
wanted  for  carrying  on  his  business ;  C  to  have  ingress 
and  egress  through  the  road  laid  across  the  grantors 
land  to  the  public  highway ;  habendum  to  C,  his  heirs, 
&c.    In  June,  1815,  B  released  to  A  his  interest  in  the 
fulling-mill  site,  as  deeded  by  A  to  C.    The  water  of 
the  saw-mill  pond  had  always  been  used  for  the  fdUing- 
mill,  and  was,  in  fact,  essential  to  its  enjoyment     The 
dam  of  the  saw-mill  pond  becoming  leaky,  D,  the  heir 
of  C,  after  a  fruitless  application  to  B  to  repair  it,  took 
stones  and  earth  from  the  bed  of  such  pond,  for  this 
purpose,  doing  no  unnecessary  damage.    In  an  action 
of  trespass  giuire  cJaumm  f regit,  brought  by  B  against 
D,  for  such  act,  it  was  held,  firsty  that  the  privilege 
granted  to  C  was  not  a  mere  personal  privilege  to  him, 
but  extended  to  his  heirs  and  assigns ;  secondly  that 
the  release  from  B  to  A  inured  to  the  benefit  of  C,  not 
only  as  to  the  land  and  fulling-mill,  but  also  as  to  the 
privilege  granted  by  A  to  C ;  ifdrdfyy  that  the  lease  to 
A  in  1777,  limiting  the  privilege  therein  granted  to 
the  duration  of  the  saw-mill,  had  no  effect  upon  th^ 
construction  of  A's  deed  to  C ;  fourtJJy,  that  C,  having, 
by  the  express  terms  of  A's  deed  to  him,  the  privilege 
of  supplying  himself  with  water,  was  empowered  to  do 
those  acts,  which  were  necessary  to  obtain  a  supply  ; 
and  consequently  the  act  complained  of  was  rightfully 
done.^ 

1  Miller  o.  Scholfield,  18  Conn.  R.  835. 
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§  165.  In  shorty  under  the  grant  of  a  thing,  whether 
it  be  water  or  any  thing  else,  whatever  is  parcel  of  it, 
or  of  the  essence  of  it,  or  necessary  to  its  beneficial  use, 
or  in  common  intendment  is  included  in  it,  passes  to 
the  grantee.^  But  the  doctrine,  in  its  application  to 
water  rights,  must  be  understood  as  applying  to  such 
things  only  a^  are  incident  to  the  grant,  and  dHrecify 
necessary  for  the  enjoyment  of  the  thing  granted.  l£y 
for  instance,  a  person  grant  to  another  the  fish  in  his 
ponds,  the  grantee  cannot  cut  the  banks  to  lay  the 
ponds  dry,  for  he  may  take  the  fish  by  nets  or  other 
engines.^  Again,  if  a .  person,  upon  a  lease  for  years, 
reserve  a  way  to  himself,  through  the  house  of  the  les- 
see to  a.  back-house,  he  cannot  use  it  but  at  seasonable 
times^  and  upon  request.®  A  way  of  necessity  to  a 
watercourse  would  be,  therefore,  limited  to  the  neces- 
sity which  created  it,  and  when  such  necessity  ceases, 
the  right  of  way  will  also  cease ;  and  if  at  any  subse- 
quent period,  the  party  formerly  entitled  to  such  way 
can,  by  passing  over  his  own  land,  approach  the  place 
to  which  it  led,  by  as  direct  a  course,  as  he  would  have 
done  by  using  the  old  way,  the  way  ceases  to  exist  as 
of  necessity.* 

§  166.  The  distinction  between  what  is  necessary,  and 
what  is  merely  ccnvenierd,  or  desirable,  in  the  class  of 
cases  above  considered,  was  taken  in  Howell  v.  M'Coy.* 


1  Per  Storj',  J.,  in  Whitney  v.  Olney,  8  Maaon,  (Cir.  Ca)  R.  272. 
9  1  Wms.  Saand.  232,  n.  6 ;  and  see  Hodgson  v.  Field,  7  East,  R.  613. 

3  Tomlin  r.  Fuller,  1  Yentr.  R.  48 ;  and  see  also  Morris  v.  Edginton, 
3  Taunt.  R.  24,  cited  6  M.  &  Welsh.  R.  189 ;  Wilson  v.  Bagshaw,  5  Man. 
&  Ry.  R.  448 ;  Oshom  v.  Wise,  7  C.  &  Payne,  R.  761 ;  Broom's  Legal 
Maxims,  201. 

4  Holmes  v.  Goring,  2  Bing.  R.  76. 

5  HoweU  V.  M'Coy,  8  Rawie,  (Penn.)  R.  256. 
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In  that  case^  there  was  a  lease  of  a  piece  of  ground  for 
a  tan-yard,  with  the  use  of  so  mMoh  of  the  water  of  a 
stream  as  might  be  necessary  for  conducting  the  busi- 
ness of  tanning ;  and  it  was  held,  that  this  did  not  give 
to  the  lessee  the  privilege  of  emptying  the  contents  of 
the  tan-yard  into  the  stream.  The  Court  in  this  case 
were  clear  that  the  rule  was,  that  whatever  is  claimed 
as  passing  as  an  appurtenance  must  be  necessary  to 
the  enjoyment  of  the  thing  devised,  and  not  merely 
convenient  It  would  be  extremely  convenient  if  the 
party  possessed  the  right  asserted,  of  emptying  the 
contents  of  his  tan-yard  on  the  stream  below,  or  dispos- 
ing of  his  surplus  tan  in  the  land  a^'oirdng  Ms  land,  but 
that  this  was  necessary  was  a  matter  of  doubt  There 
were  various  ways  of  disposing  of  the  matter  of  the  tan- 
yard,  and  it  was  for  the  grantee  to  consider  of  this  at 
the  time  of  the  demise.  If  the  grantee  did  not  choose 
to  purchase  more  land,  it  was  certainly  not  the  fault  of 
the  grantor. 

6.  Lex  Loci. 

§  167.  If  water  flows  to  a  mill  in  another  State,  and 
the  use  becomes  annexed  to  U,  the  use  and  the  title  are 
both  governed  by  the  laws  of  the  State  in  which  the 
mill  is  situated.  In  Slack  v.  Walcott,^  which  was  a 
proceeding  in  equity  to  establish  the  title  to  the  use  of 
water  for  the  plaintiff's  mill,  Stoey,  J.,  in  giving  judg- 
ment, said:  ^The  mill  in  controversy  is  situated  in 
Massachusetts ;  the  river,  the  use  of  whose  waters  is 
claimed  as  appurtenant  to  the  mill,  is  the  boundary  of 
the  two  States,  and  the  waters,  therefore,  partly  flow 


1  Slack  V.  Wdoott,  8  Mason,  (Cir.  Ck>.)  R.  608. 
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in  each  State*  The  right,  however^  is  not  a  distinct 
right  to  the  water,  as  terre  aqua  cooperta,  or  as  a  dis- 
tinct corporeal  hereditament^  but  as  an  incident  to  the 
mill,  and  attached  to  the  realty.  It  passes  by  a  grant 
of  the  mill,  and  has  no  independent  existence.  It  is 
not  real  estate  situated  in  Rhode  Island.  It  is  an  in- 
corporeal hereditament  annexed  to  a  freehold  in  Mas- 
sachusetts ;  and  a  conveyance  of  the  miU,  good  by  the 
laws  of  the  State,  where  the  mill  is  situated,  conveys  ' 
all  the  appurtenances.  The  wrong  done  by  stopping 
the  flow  of  the  water  by  any  obstruction  or  drain  in 
Bhode  Island  is  an  injury  done  to  the  mill  itself  in 
Massachusetts.  In  a  just  sense,  the  wrong  may  be 
said  to  be  done  in  both  States,  like  the  analogous  case 
of  an  injury  to  land  lying  in  one  county  by  an  act 
done  in  another  county.  The  devisee  is  entitled  to  the 
remedy  also  by  the  laws  of  Massachusetts  as  the  owner 
of  the  mill.  His  title,  when  unimpeachable  by  the  law 
of  Massachusetts,  does  not  by  the  general  principles  of 
public  law  require  any  new  probate  in  Rhode  Island. 
It  could  receive  no  new  validity  from  such  probate. 
It  could  lose  none  without  it.  Suppose  an  ancient 
house  situate  on  the  boundary  line  of  a  State,  and  a 
person  in  the  adjacent  State  obstructs  its  ancient  lights, 
would  it  be  contended,  that  the  right  to  use  such  an- 
cient lights  was  real  estate  in  the  adjacent  State? 
And  if  the  title  were  derived  by  grants  or  by  will, 
would  it  be  contended,  that  a  registry  of  the  deed  or  a 
probate  of  the  will  would  be  necessary  in  each  State 
before  any  redress  could  be  obtained  by  the  owner  ? 
If  necessary  at  all,  it  would  be  equally  s(f,  whether  the 
suit  were  brought  in  one  State  or  the  other.  In  such 
a  case,  if  the  law  respecting  grants  or  wills  were  dif 
ferent  in  the  different  States,  a  purchaser  might  right- 
is 
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fully  succeed  to  the  propriety  of  the  house,  but  lose  its 
ancient  privileges.  The  public  law,  which  declares, 
that  the  title  to  real  estate  can  pass  only  according  to 
the  law  of  the  place,  where  it  is  situated,  supposes  the 
thing  to  be  tangible  and  fixed,  and  the  situs  clearly 
mtraterritorial.  But  where  is  the  situs  of  an  incorpo- 
real nght  ?  The  right  to  flowing  wator  is  no  more 
real  estate,  than  the  right  to  flowing  air  or  light  The 
very  nature  of  these  things  forbids  durable,  fixed,  and 
absolute  territorial  possession.  It  is  true,  that  a  State 
has  jurisdiction  over  the  waters  of  the  rivers,  which 
flow  within  its  boundaries,  and  may,  by  its  laws,  regu- 
late the  title,  enjoyment,  and  use  of  them  awhile,  and 
so  long  as  they  flow  within  its  boundaries.  But  its 
authority  stops  here  j  the  right  to  the  use  of  the  same 
waters,  when  they  flow  beyond  its  boundaries,  is  not 
within  its  control.  The  title  is  not  acquired  under  the 
laws  of  such  State.  If  the  waters  flow  to  a  mill  in 
another  State,  and  the  use  becomes  annexed  to  it,  the 
use  and  the  title  are  exclusively  to  be  governed  by  the 
laws  of  the  latter  State.  What  authority  has  Rhode 
Island  to  control  the  water  which  flows  to  a  mill  in 
Massachusetts  ?  The  right  to  the  use  of  such  water, 
whether  it  be  deemed  real  or  personal  estate,  is  a  right 
exercised  under  the  jurisdiction  of  Massachusetts,  and 
is  to  be  governed  by  its  laws.  Rhode  Island  might 
indeed  refuse  to  recognize  in  her  Courts  the  title  to 
such  property,  unless  it  passed  in  some  special  manner 
prescribed  by  her  laws ;  and  so  she  might  the  title  to 
lands  in  Massachusetts  coming  incidentally  in  question 
in  her  Courts.  But  this  would  not  change  such  title, 
or  give  the  State  a  right  to  annul  it.  It  would  be  a 
refusal  of  that  national  comity  and  justice,  which  the 
civilized  world  is  accustomed  to  allow  for  great  public 
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purposes  of  policy  and  convenience.  Bejond  this  the 
authority  would  have  no  operation.  There  is  no  pre- 
tence to  say;  that  Rhode  Island  has  as  yet  legislated 
to  such  an  extent  Her  laws  for  the  probate  of  fo- 
reign wills  go  no  farther  than  to  provide  for  such 
cases,  where  they  affect  property  lying  or  being  within 
the  State.' 

6.  H<no  Hamnents  in  Watercourses  are  created. 

§  168.  The  ceremony  required  by  law  for  the  crea- 
tion of  easements,  and  all  incorporeal  hereditaments, 
is  a  deedy  devise,  or  record  ;  and  as  the  same  ceremonies 
are  requisite  in  the  transfer  of  a  right  as  are  requisite 
in  its  original  formation,  a  water  rights  as  an  incorpo- 
real hereditament,  can  only  be  assigned  by  deed,  devise, 
or  record.    Lord  Coke  says :  ^  And  here  is  implied  a 
division  fee  or  inheritance ;  viz.,  into  corporeal,  as  lands 
and  tenements  which  lie  in  livery,  comprehended  in 
this  word  feofbient,  and  will  pass  by  livery,  by  deed, 
or  without  deed ;  and  incorporeal,  which  lie  in  grant, 
which  cannot  pass  by  livery,  but  by  deed,  as  advow- 
sons,  commons,  &c. ;  and  the  deed  of  incorporeate  inhe- 
ritance doth  equal  the  livery  of  corporeate.     Ghrant,  corir 
eesssioy  is  properly  of  things  incorporeate,  which,  as  hath 
been  said,  cannot  pass  without  deed."^    In  Gilbert's 
Law  of  Evidence,^  it  is  laid  down,  —  *^  If  a  man  shows 
title  to  a  thing  lying  in  grants  Atf/at&  if  the  seat  be  torn 
oj"  from  his  deed;  for  a  man  cannot  show  a  title  to  a 
thing  Ijring  in  solemn  agreement^  but  by  solemn  agree- 
ment ;  and  there  can  be  no  solemn  agreement  without 


^  Co.  Litt  9,  a. 
B  P.  96,  6th  edit 
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a  seal,  so  that  possession  alone  is  not  snfficient^  since 
the  thing  itself  does  not  lie  in  possession,  but  in  agree- 
ment ;  therefore,  a  man  cannot  claim  title  to  a  water- 
course but  hy  deed  and  under  secU!^  With  the  position 
of  Lord  Chief  Baron  Gilbert,  that  the  party  fails,  if  the 
'seal  be  torn  of  the  deedy  the  case  of  Bolton  v.  The  Bishop 
of  Carlisle^  is  at  variance  ;  as  in  that  case  it  was 
decided,  that  if  the  deed  be  destroyed,  other  evidence 
may  be  given  to  show  that  the  thing  was  once  granted. 
The  general  position,  however,  that  a  man  cannot 
claim  title  to  a  thing  lying  in  grant,  but  by  deed,  was 
not  questioned  in  the  case." 

§  169.  The  case  of  Fentinam  v.  Smith,'  is  clear  and 
positive  in  its  language.  The  plainti£^  in  that  case, 
claimed  to  have  a  passage  for  water,  by  a  tunnel,  over 
the  defendant's  land,  and  Lord  Ellenbobough  lays  it 
down  distinctly :  ^  The  titie  to  have  the  water  flowing 
in  the  tunnel  over  defendant's  land  could  not  pass  by 
parol  license,  without  deed,  and  the  plaintiff  could  not 
be  entitled  to  it  as  stated  in  his  declaration,  by  reason 
of  his  possession  of  the  mill,  but  he  had  it  by  license 
of  the  defendant^  or  by  contract  with  him ;  and  if  by 
license,  it  was  revocable  at  any  time."  Li  Hewlins  v. 
Shippam,'  where  the  question  was  whether  a  right  to  a 
drain  running  through  the  adjoining  land  could  be 
conferred  by  a  parol  license,  and  under  the  statute  of 
frauds  ;  in  an  elaborate  judgment  delivered  by  the 
Court,  it  was  held,  that  such  an  interest  could  only  be 
created  by  deed.     The  doctrine  laid  down  in  this  case 


1  Bolton  v.  The  Bishop  of  Carlisle,  2  H.  Black.  R.  259. 

s  Fentinam  v.  Smith,  4  East,  B.  109. 

3  Hewlins  v,  Shippam,  5  B.  &  Cress.  B.  221. 
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was  fully  recognized  in  Co<^r  v.  Cowper/  where  an 
action  was  brought  for  stopping  up  a  watercourse.  It 
appeared  from  the  award  of  the  arbitrator,  that  the 
channel  in  question  consisted  of  a  drain  and  tunnel, 
which  had  been  constructed  on  the  defendant's  land  by 
the  plaintijO^  in  the  year  1815,  with  the  verbid  consent 
only  of  the  then  tenant  qnd  of  the  de&ndunt,  and  that 


1  Cocker  i;.  Cowper,  1  Cr.  Mees*  &  Bob.  R.  418.  And  the  lame  has 
been  decided  by  prior  authorities,  in  reference  to  different  easements,  as 
Monk  o.  Butler,  Cro.  Jac  574,  where  the  plidntiff  in  replevin  answered 
an  avowry  for  doanagefeoionl  by  a  plea  of  license  from  a  cominoner  who 
had  right  for  twenty  beasts ;  it  was  objected,  that,  if  the  commoner  could 
Ccense,  he  could  not  do  so  without  deed,  and  of  Aat  opinion  was  the  whole 
Coart  So  in  Hosfctni  v.  Bobioi^  8  Yenlr.  S.  l^,  an  objeotion  wis  taken 
to  such  a  license  on  account  of  its  not  beng  stated  to  be  by  deed,  and 
although  (he  objection  was  overruled  on  the  ground,  that,  after  verdict.  It 
must  be  taken  that  die  license  was  by  deed,  yet  the  Court  were  unanimous 
in  thinking  tibst  sucii  a  lioenee  conld  not  be  granted  withoot  deed.  So,  m 
Harrison  v.  Faricer,  6  East,  JBL 154,  where  liberty  and  ficease  were  given  to 
the  plaintiff  and  his  heirs  to  build  a  bridge  across  a  river,  from  the  plain- 
^tiff's  close  to  the  close  of  A,  and  liberty  and  ficense  to  plaintiff  to  lay  the 
ibeadatiQn  of  c»e  coid  on  A'e  dose,  the  grant  was  by  deed.  The  right  to 
be  buried  in  a  particular  vault,  was  held  in  Bryan  t?.  Whistler,  8  B.  & 
Cress.  B.  298,  to  be  an  easement  which  could  be  created  by  deed  only.  A 
legal  right  of  way  cannot  pass  except  by  deed.  Per  Lord  Denman,  C.  J., 
in  TicUe  v.  Brown,  4  AdoL  k  £11.  B.  369.  The  questions  as  to  what  are 
deemed  interests  in  hind  or  otherwise,  within  the  statute  of  frauds,  have 
arisen  in  England  in  a  variety  of  cases  relating  to  rates  and  water-com- 
panies. Toils  have  not  been  held  ratable  as  real  property,  (Bex  v,  Eyre, 
12  East,  B.  416,)  unless  where  connected  with  some  tangible  real  property^ 
as  sluices,  engines,  or  the  like.  Bex  t;.  Cardington,  Cowp.  B.  682.  So 
pipes  laid  in  the  ground  for  the  conveyance  of  gas,  have  been  held  to  come 
widiin  the  denomioalion  of  real  property.  Bex  v,  Brighton  Gras  Co.  5 
B.  &  Cress.  B.  466.  And  on  the  same  principle,  pipes  for  the  conveyance 
of  water  have  been  held  to  constitute  an  interest  in  hind,  (Bex  v.  Bath,  4 
East,  B.  609 ;)  and  the  reservoir  with  the  water  would  all  descend  to  the 
heir.  Ibid.  Shares  in  water-companies  have  also  been  deemed  real 
estates,  (2  P.  Wms.  B.  127 ;  1  M.  &  Sel  B.  684 ;  5  B.  &  Aid.  B.  156 ;  2 
Yes.  B.  182;  2  Dick.  R  545)  ;  unless,  as  is  usually  the  case,  provision  is 
made  by  act  of  the  legislature  for  making  the  shares  personalty.    See  Tou. 

&  Coll.  B.  281.    And  see  1  Crabb,  Beal  Property,  §  88. 

18* 
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the  water  had  flowed  through  it  up  to  the  year  1833^ 
when,  upon  the  plaintiff's  refusal  to  pay  for  the  use  of 
the  water,  the  defendant  diverted  the  channel.  It 
appeared  perfectly  clear  to  the  Court  of  Exchequer 
that  the  plaintiff  was  not  entitled  to  recover.  ^  With 
regard  to  the  question  of  license/'  said  the  Court,  ^  the 
case  of  Hewlins  v.  Shippam,  is  decisive  to  show  that 
an  easement,  like  this,  cannot  be  conferred  unless  by 
deed."  ^ 

§  170.  Such,  it  has  positively  been  decided,  is  the 
law  in  this  country ;  and,  in  this  country,  an  owner  of 
land  may  have  granted  to  his  neighbor  a  right  of  way 
by  parol,  and  even  on  a  valuable  consideration,  and  the 
neighbor  may  have  enjoyed  it  for  a  very  considerable 
length  of  time ;  and  although  it  may  be  very  unjust 
for  the  owner  or  his  assignee,  with  a  knowledge  of 
these  facts,  to  repudiate  the  grant  and  cut  off  the  way ; 
yet  if  he  will,  he  may,  because  Ua  lex  scripta  est? 
Therefore,  the  claim  of  a  right  to  enter  upon  the  land 
of  another,  to  repair  a  dam  and  embankment,  neces- 
sary to  the  working  of  a  mill,  and  originally  erected 
with  the  consent  of  the  owner  of  the  soil^  cannot  be 


1  See  also  Williams  o.  Morris,  8  M.  &  Webb.  R.  488. 

s  Per  Sbaw,  C.  J.,  in  Fitch  v.  SeTmoar,  9  Met  (Man.)  R.  462.  And 
see  Chapin  v,  Noyes,  6  Wend.  (N.  Y.)  R.  461.  An  instnunent  was  of  the 
following  tenure : — **  I  hereby  aulhorize  R.  to  open,  and  continue  <^>en  a 
road  through  my  field,  beginning,  at,  &c.,  as  also  to  build,  keep  in  repair, 
and  use  a  bridge  over  the  branch  in  the  field  in  which  the  said  road  nill 
pass ;  said  road  and  bridge  being  intended  as  well  for  the  public  use,  as  lor 
the  use  of  R. ;  and  to  continue  untU  R.  and  myself  shall  agree  it  shall  be 
shut  up  or  altered."  This,  executed  under  the  hand  and  seal  of  the  owner  of 
the  land,  is  a  grant  of  an  incorporeal  hereditament,  and  which  must  be 
acknowledged  and  recorded  agreeably  to  the  acts  of  registration.  Hays  v. 
Richardson,  1  G.  &  Johns.  (Md.)  R.  866.  The  same  doctrine  was  main- 
tained in  Wright  r.  Freeman,  5  H.  &  Johns.  (Md.)  R.  467. 
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maintamed  without  deed.^  And  the  doctrine  has  been, 
in  this  country,  applied  directly  to  water-rights.'  Thus 
in  Bullen  v.,  Runnells,  in  New  Hampshire,^  the  deed 
described  the  premises  as  ^  a  certain  part  of  a  stream 
of  water/'  and  it  was  held,  that  whether  all  the  interest 
in  the  soil  beneath  the  water  passed  fot  every  purpose, 
or  whether  it  passed  tfnly  so  &r  as  was  necessary  for 
the  use  and  enjoyment  of  the  water,  the  interest  was 
of  such  a  character,  that,  under  the  statute  of  frauds 
of  that  State,  it  could  not  be  conveyed  without  a  deed 
duly  executed  and  recorded. 

§  171.  In  Thompson  v.  Gregory,*  the  Court  say,  ^  It 
is  not  necessary  to  examine  whether  the  witness  was 
or  was  not  competent,  because,  assuming  him  to  have 
been  so,  his  testimony  would  have  been  of  no  avail, 
since  the  right  in  question  could  not  pass  by  parol 
The  right  reserved  by  the  lease  to  the  grantor,  and  his 
heirs  and  aissigns,  to  erect  miSs  or  dams,  was  an  incor- 
poreal hereditament  It  was  not  the  land  itself,  but  a 
right  annexed  to  it,  and  it  could  only  pass  by  grant 
The  appropriate  subject-matter  of  grants  is  these  in- 
corporeal rights,  of  which  livery  cannot  be  had,  and  a 
grant  is,  in  general,  good  only  by  deed.  This  was  the 
rule  of  the  Common  Law ;  and  were  it  otherwise,  no 
such  interest  could  be  assiffned  or  pranted,  without 
writing,  according  to  the  express  provision  of  the 
statute  of  frauds."     Even  a  written  declaration  in- 


1  Cook  V.  Stearns,  11  Man.  R  688. 

s  RoMell  V.  Scott,  9  Cow.  (N.  Y.)  R  879.  See  Curtis  v.  Jackson,  13 
Mass.  B.  517 ;  An<m«.Deberi7,lHa3rw.  (N.C.)  R  248;  HoUo.Chaffeo 
^8  Verm.  R  150. 

3  Bnllen  v.  Rannels,  5  N.  Hamp.  R  255. 

4  Thompeon  o.  Gregory,  4  Johns.  (N.  Y.)  R  81. 
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dorsed  on  a  lease  after  the  date,  by  the  lessor,  that  he 
intended  to  demise  a  greater  interest  in  the  use  of  the 
water  than  the  lease  expresses,  is  not  operative,  it  has 
been  held,  to  convey  any  interest^ 

§  172.  A  grant  of  the  right  of  flowing  land,  without 
paying  damage,  as  provided  by  statute,  is  an  easement 
and  an  interest  in  land,  and  can  only  be  made  by  deed. 
In  a  case  in  Massachusetts,  A  orally  requested  B  to 
erect  a  mill-dam,  and  orally  promised  him,  that  if  t^ 
dam  should  flow  his  land^  he  would  not  claim  damages 
for  the  flowing ;  and  accordingly  B  built  a  dam  and 
mill,  and  flowed  A's  Jiand ;  and  afterwards  conveyed 
the  dam  and  mill  to  C,  who  continued  to  flow  the  land. 
To  recover  damages  from  C  for  this  flowing,  A  entered 
a  complaint  against  him,  and  it  was  decided,  that  he 
had  waived  his  right  to  damages  by  his  agreement 
with  B,  and  could  not  recover*  But  A  afterwards 
conveyed  his  land  to  D,  with  a  covenant  that  it  was 
free  from  all  encumbrances,  and  D  brought  an  action 
against  him  for  a  breach  of  this  covenanl^  alleging 
the  right  of  G  to  flow  the  land  without  payment  of 
damages.  It  was  held,  that  C  had  no  such  right  a$ 
a^dnst  D,  by  virtue  of  A's  oral  agreement  with  B ; 
and  that  no  breach  of  the  covenant  was  shown.  In 
giving  the  opinion  of  the  Court,  Shaw,  0.  J.,  said, 
^^The  grantee  of  a  right,  privilege,  or  easement  in 
land,  must  secure  it  in  the  manner  the  law  provides; 
otherwise  the  law  will  not  guarantee  it  to  him.*  A 
claim  for  mere  damages  caused  by  flowing  land  by 
means  of  a  miU-dam,  may  undoubtedly  be  waived  by 


1  BoBdeU  V.  Scott,  9  Cow.(N.T.)  B.  879. 
s  Fitch  V.  Seymonry  9  Met  (M«m.)  &.  492. 
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parol ;  inasmuch  as  it  is  always  a  good  defence  to  a 
claim  for  a  sum  of  money,  that  it  has  been  paid,  or 
satisfied  by  agreement,  or  waived  j  and  proof  of  pay- 
ment, satisfaction,  or  waiver,  may  be  made  by  parol."  ^ 
This  is,  however,  different  from  a  permanent  right, 
privilege,  or  easement  in  another's  land,  which  is  a 
much  more  important  interest,  and  which,  by  the  Com- 
mon Law,  and  by  the  statute  of  frauds,  cannot  pass 
without  writing. 

7.  Meservations  and  Exertions  of  Water  Rights  in  Grants 

of  Land. 

§  173.  An  easement  may  also  be  reserved  in  -a  deed 
of  conveyance  of  the  land,  or  retained  by  an  exception 
in  such  deed ;  and,  as  where  an  easement  is  granted, 
whatever  is  essential  to  the  enjoyment  of  it  passes  to 
the  grantee,  so  in  a  reservation  or  exception  of  an 
easement,  every  thing  is  withheld  by  the  grantor  which 
is  esaential  to  its  enjoyment;  for,  notwithstanding  a 
deed  contains  the  words  grant,  &c.,  such  words  are  to 
be  limited  by  the  general  tenor  of  the  context,  the 
subject-matter,  and  more  especially  by  the  express 
declaration  or  intent  of  the  grantor  contained  in  the 
deed  itself.^  A  person  may,  therefore,  accept  a  deed 
from  a  riparian  proprietor  on  a  watercourse,  in  which 
there  is  reserved  or  secured  to  his  grantor  an  ease- 
ment, with  the  privileges  secondary  thereto,  in  the 
premises;  and  by  the  use  of  the  words  ^ brook  to 


I  Seymour  v.  Carter,  2  Met  (liass.)  R  520.  And  see  Post,  CHap.  YllL, 
in  which  the  subject  ot parol  licenses  is  fxkUy  considered. 

9  Wade  V.  Howard,  6  Fick.  (Mass.)  R.  492 ;  Cocheco  Manuf.  Co.  v. 
Whiitier,  10  N.  Hamp.  R.  805. 
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remain  to  the  use  of  the  proprietor  forever,"  if  the 
volume  of  water  has  been  for  many  years  artificially 
increased  for  the  use  of  the  mills,  it  is  forever  so  to 
remain;  the  soil  passes  to  the  grantee,  the  grantor 
reserving  the  right  to  the  use  of  the  water,  as  for- 
merly.^ 

§  174.  In  order  to  ascertain  what  is  granted  in  the 
case  of  an  exception  in  a  deed,  it  must  first  be  ascer- 
tained what  is  included  in  the  exception ;  for  whatever 
is  included  in  the  exception,  is  excluded  from  the 
grant^  The  words  exception  and  reservation  are  often 
used  indiscriminately,  though  there  is  a  distinction 
recognized  between  them.  An  exception  is  separating 
part  of  that  embraced  in  the  description,  and  already 
existing  in  specie ;  as  excepting  a  particular  parcel  of 
land  from  a  farm  granted  by  general  words.  A  reser- 
vation is  something  newly  created,  out  of  the  granted 
premises,  by  force  and  effect  of  the  reservation  itself, 
aB  an  easement  out  of  land  demised.^  The  effect  of 
the  deed,  it  has  been  said,  does  not  depend  upon  the 
use  of  the  one  or  the  other  of  these  terms,  but  on  the 
facts  which  they  represent*  In  Case  v.  Haight,*  a 
party  who  owned  land  on  one  side  of  a  stream,  and 


1  Vickerie  v.  Boswell,  1  Shep.  (Me.)  R.  289. 
>  Greenleafs  Lenee  v.  Birth,  6  Feten,  (U.  S.)  R.  310 ;  Case  v. 
3  Wend.  (N.  Y.)  R.  682. 

3  Per  Shaw,  C.  J.,  in  Hurd  v.  Curtis,  7  Met  (Mass.)  R.  94.  An  excep- 
tion is  always  a  part  of  the  thing  granted,  but  a  reservation  is  of  a  tiling 
not  m  esse^  but  newly  created  or  reserved.  Per  Parker,  C.  J.,  in  Cocheco 
Manuf.  Co.  v,  Whittier,  10  N.  Hamp.  R.  305,  referring  to  Co.  Litt  47,  a; 
Shep.  Touch.  80;  Cutler  v.  Toils,  3  Pick.  (Mass.)  R  272;  Jackson  r. 
Smith,  9  Johns.  (N.  Y.)  R.  100. 

4  Per  McLean,  J.,  in  Bowman's  Devisees  v.  WaUien,  2  McLean,  (Cir. 
Co.)  R.  763. 

3  Case  p.  Haight,  3  Wend.  (N.  Y.)  R.  362,  (Court  of  Errors.) 
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also  the  bed  of  a  stream,  conreyed  to  another  party 

owning  land  adjoining  the  stream  on  the  other  side, 

the  land  mnder  water  to  the  middle  of  the  stream, 

reserving  to  himself  the  right  to  butt  a  dam  on  both 

sides  of  the  stream  as  he  should  think  necessary ;  it 

was  held,  that  the  reservation  had  not  the  effect  of  an 

exception,  it  being  indispensable  to  a  good  exception, 

that  the  thing  excepted  should  be  part  of  the  thing 

grcmledy  and  not  of  any  other  thing ;  that  the  parties 

were  entitled  to  an  equal  participation  of  the  use 

of  the  water,  notwithstanding  the  reservation.     The 

reservation  was,  however,  held  to  be  operative  as  an 

implied  eovetumt^  or  by  way  of  e^tappely  securing  the 

right  provided  for  in  tbe  reservation. 

§  175.  It  is  laid  down,  that  an  exception  must  be 
of  a  particular  thing  out  of  a  general  one,  and  must 
be  described  with  certainty.^  If  the  exception  be  not 
set  down  with  precision  and  accuracy,  as  if  one  grant 
a  house,  excepting  one  chamber,  or  grant  a  manor, 
excepting  one  acre,  but  does  not  designate  what 
chamber,  or  which  acre,  the  exceptions  are  void.^  A 
description  in  a  deed  of  a  certain  tract  of  land,  except- 
ing one  acre,  which  is  retained  for  the  use  of  flowing 
water,  is  void  for  uncertainty,' 


1  See  Ca  Litt  14^,  a. 

3  See  Barling  v.  Crowell,  6  N.  H%mp.  R.  431,  and  the  autliorities  there 
adduced. 

3  n)id.  In  Hnll  v.  Leonard,  1  Pick.  (Maas.)  R.  81,  it  is  said,  if  a  grant 
be  nuide  to  a  father  and  his  son,  and  the  fiUher  has  seTeral  sons,  it  is  void ; 
and  so  if  made  to  a  man's  cousin.  And  it  was  held  in  the  case  jnst  cited, 
that  a  grant  to  the  heirs  of  an  indiridual,  is  void  for  uncertainty.  In  a 
devise  of  a  house,  "'  reserving,  however,  two  rooms  of  sud  house,  for  the 
use  and  during  the  life  of  W.,  I  desire  by  this  fourth  article,  that  the  widow 
W.  may  have  the  choice  of  those  two  rooms  which  shall  best  suit  her, 
because  I  desire  the  said  W.  should  be  sure  of  a  shelter  during  the  time 
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§  176.  An  exception  or  reservation^  of  something 
which  the  premises  granted  do  not  comprise,  is  void, 
as  having  nothing  to  operate  upon.^  Wher#  the  owner 
of  an  acre  of  land  adjoining  a  river^  and  upon  which 
one  end  of  a  dam  abutted,  conveyed  the  land  by  metes 
and  bounds,  and  the  water  privilege,  reserving  to  him- 
self the  privilege  of  drawing  such  a  portion  of  water 
from  the  pond,  as  he  might  have  occasion  for,  for  ful- 
ling skins  i  and  it  appeared  that  there  was  no  mill  in 
existence  there  for  such  purpose,  and  that  the  grantor 
owned  no  other  land  in  the  vicinity;  but  there  was 
other  land  adjacent  owned  by  third  persons,  upon 
which  a  fulling-mill  might  with  convenience  be  erected, 
and  the  water  conducted  through  the  premises  con- 
veyed ;  it  was  held,  that  a  right  to  erect  a  mill  upon 
the  land  conveyed  was  not  included  in  the  reservation. 
There  was  nothing  about  the  erection  of  a  building 
upon  the  land,  or  any  possession  of  it,  except  so  far  as 
the  drawing  of  water  from  the  pond  was  concerned. 
If  the  party  at  the  time  had  been  the  owner  of  the 
land  adjoining,  upon  which  he  had  erected,  or  was 
then  erecting  a  fulling-mill,  there  would  have  been  no 
doubt  as  to  the  meaning  of  the  parties.  The  Court, 
in  fact,  said,  that  if  the  party  had  been  at  that  time 
the  owner  of  the  land  immediately  adjoining  the  acre 
conveyed,  upon  which  a  mill  might  conveniently  have 
been  erected,  it  could  hardly  have  admitted  of  a  ques- 
tion.* 


she  may  live,** — it  was  held,  that  this  reservation  vests  in  W*  an  estate  in 
Uie  two  rooms  for  life,  of  which  she  may  make  any  disposition.  It  does 
not  create  a  mere  easement  for  her  personal  use.  Wasthoff  p.  Dracourt, 
3  Watts,  (Penn.)  B.  240. 

1  Hard  v.  Curds,  7  Met.  (Mass.)  R.  94. 

9  Cocheco  Manuf.  Ca  v.  Whittier,  10  N.  Hamp.  B.  305. 
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§  177.  Ldl  Hnrd  v.  Curtis/  A  conveyed  to  B^  by  deed 
of  release,  a  parcel  of  land,  ^  with  a  paper-Biill  privi- 
lege on  the  premises,  and  flooms,  watercourses,  dams, 
right  of  way  and  passage,  with  the  right  of  water  for 
one  paper-mill  with  two  engines,  being  one  of  the  six 
paper-mill  rights  and  privileges  established  and  agreed 
upon  by  certain  articles  of  agreement^"  referred  to; 
said  conveyed  paper-mill  privilege  ^  to  be  entitled  to 
all  the  rights,  and  none  other,  and  subject  to  all  the 
restrictions,  terms,  and  conditions  "  in  said  articles  of 
agreement  contained.  A  also,  in  the  same  deed,  grant- 
ed, assigned,  and  conveyed  to  B  ^^  aU  the  rights,  privi- 
leges, benefits,  and  interest  in  and  to  the  exceptions 
and  reservations  which  said  A  excepted  and  reserved 
by  his  deed  to  0  "  of  a  prior  date  :  By  said  prior  deed 
of  A  to  C,  A  conveyed  to  0  a  parcel  of  land,  ^  together 
with  a  paper-mill  privilege,  with  the  flocmis,  water- 
courses and  dam,  to  the  same  belonging,  with  the  right 
of  water  for  one  paper-mill  with  two  engines,  being  one 
of  the  six  paper-mill  rights  and  privileges  established 
and  agreed  upon  by  certain  articles  of  agreement,"  [the 
same  which  were  referred  to  in  A's  deed  to  B,]  ^except 
the  reserve  of  the  right  and  privilege  of  conveying 
water  through  the  premises  hereby  granted  and  con- 
veyed, in  the  channel  now  open,  in  which  water  used 
to  run  to  a  saw-mill ;  for  the  purpose  of  carr3ring  such 
water  works  as  he  (A)  may  wish  to  erect  on  his  pre- 
mises  adjoining  the  premises  hereby  conveyed,  with 
the  right  of  widening  said  channel,  not  exceeding  six- 
teen feet,  and  of  deepening  the  same,"  &c.  Held^  that 
A's  grant  to  B  of  the  rights,  privileges,  benefits,  and 


1  Hurd  V.  Curtis,  vh.  sup. 
19 
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interest,  in  and  to  the  exceptions  and  reservations 
which  A  excepted  and  reserved  in  and  Ijy  his  deed  to 
Cy  did  not  enlarge  the  water  power  and  privilege 
released  to  B  in  the  former  part  of  A's  deed  to  hinL 

§  178.  Still,  as  there  was  occasion  in  the  preceding 
part  of  the  work  to  state/  if  it  be  the  intention  of  a 
grantor  of  land,  covered  by  a  watercourse,  to  withhold 
the  water  from  the  grantee,  he  may  easily  do  so  by  the 
use  of  proper  words  in  the  instrument  of  conveyance  to 
that  effect    On  the  same  principle,  and  by  ihe  same 
means,  he  may  impose  in  his  own  favor  and  for  his  own 
purposes,  any  conditions  and  limitations,  and  restric- 
tions in  the  use  of  the  water  by  the  grantee.'    Thus, 
the  grantor  of  a  tract  of  land,  without  having  men- 
tioned a  watercourse  included  within  the  prescribed 
limits,  declared  it  to  be  the  understanding  of  the 
grantor,  and  the  intention  of  the  deed,  to  convey  to 
the  grantee  as  much  of  the  privilege  of  the  water  as 
^should  be  sufficient  for  the  use  of  a  fulling-mill,  when- 
ever there  was  a  sufficiency  therefor ;  and  it  was  held, 
that  this  clause  was  not  repugnant  to  the  grant,  but 
was  a  good  reservation  of  the  surplus  water.^    In  this 
case,  it  was  urged,  that  the  whole  of  the  stream  passed 
by  the  conveyance  of  the  land,  and  that  the  restraining 
clause,  being  subsequent^  was  void  for  repugnance, 
whether  considered  in  the  light  of  an  exception   or 
reservation,  or  as  an  explanation  of  the  preceding 


1  Ante,  §  9 ;  Claremont  r.  Carleton,  2  N.  Hamp.  R.  371 ;  Haye's  £x'r 
V.  Bowman,  1  Rand.  (Va.)  R.  420 ;  Note  to  Jennings,  ex  parte^  6  Cow. 
(N.  Y.)  R  548 ;  Opinion  of  Kent,  C.  J.,  in  Palmer  v.  Mulligan,  8  Caixie8» 
(N.  Y.)  R.  319.  As  to  a  reservation  of  the  water  by  bounding  in  a  par- 
ticular manner  on  a  watercoune,  see  Ante,  §  17  -  44. 

9  Pettee  v.  Hawes,  13  Pick.  (Mass.)  R  323. 

3  Spragne  v.  Snow,  4  Pick.  (Mass.)  R  64. 
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words  of  the  conveyance.  The  Court  admitted^  that 
the  principle  on  which  the  objection  rested  was  cor- 
rectly stated,  but  were  clear  it  did  not  apply  to  the 
instrument  of  conveyance  in  question.  The  doctrine 
advanced  by  the  Court  was,  that  if  there  be  an  explicit 
and  unambiguous  grant  of  a  thing,  any  exception  or 
reservation,  which  is  manifestly  contradictory,  is  to  be 
rejected ;  as  if  a  man  conVeys  twenty  acres,  excepting 
one ;  or  where  the  conveyance  is  construed  to  be  of  a 
moiety,  and  in  a  subsequent  clause,  the  grantor  said, 
that  he  meant  to  convey  a  fourth  part;  which  was 
obviously  contradictory  and  to  be  rejected.^ 

§  179.  By  a  grant  of  a  mill,  it  has  been  seen,^  the  ^ 
land  under  the  mill,  and  adjacent  land  necessary  for  its 
use,  passes  by  the  force  of  the  grant ;  and  so  it  is  eo 
conversoy  if  a  null  is  excepted  or  reserved  in  a  grant  of 
a  tract  of  land,  the  land  upon  which  it  stands,  and  ad- 
jacent land  necessary  for  its  use,  will  not  pass.  Thus, 
where  land  was  conveyed,  with  aU  the  buildings  stand-, 
ing  thereon,  except  the  *^  brick  factory,"  it  was  held, 
that  the  grantor^s  title  to  the  lanA  on  which  the  factory 
stood,  and  the  water  privilege  appurtenant  thereto,  did 
not  pass  by  the  deed ;  for,  as  the  Court  say,  ^  when 
property  is  granted,  all  that  is  necessary  for  the  enjoy- 
ment of  the  grant  is  impliedly  granted,  as  incident  to 
the  express  grant ;  and  the  same  rule  of  construction 
applies  to  an  exception  in  a  grant" ' 

§  180.  So,  an  exception  of  a  particular  mill-site  ope- 
rates as  an  exception  of  the  soil  of  the  miU-site  (just 


1  Cutler  V.  Tufb,  3  Fick.  (Mass.)  R  272 ;  aad  see  Flatt  on  Coy.  S18, 

9  Ante,  §  157. 

3  Allen  9.  Scott,  21  Pick.  (liaM.)  R.  25. 


220  UlW  of  WATEftCOUBSSS.  [CH.  ▼. 

as  ft  grant  of  a  miUnsite  will  convej  the  soil ;)  and  so 
mnch  land  as  is  necessary  for  the  mUtpajuIy  and  for 
erecting  and  carrying  on  the  business  of  the  mill ;  and 
such  a  reservation  is  not  of  a  mere  easement^  but  of 
the  soil  itself.^ 

§  181.  A  general  reservation  of  all  watercourses  on 
the  demised  premises,  suitable  for  the  erection  of  mills, 
together  with  the  right  of  Erecting  mills  and  other 
works  thereon,  with  a  certain  number  of  acres  of  land 
adjoining  thereto,  will  give  to  the  lessor  a  right  to  all 
the  mill-sites,  whenever  he  chooses  to  make  a  location ; 
it  is  the  same  as  reserving  all  the  mill-sites  on  the 
demised  premises,  with  the  number  of  acres  of  land 
specified." '  But  such  a  reservation  or  exception  ex- 
tends only  to  natural  mill-sites,  and  not  to  artificial 
ones,  such  as  where  water  is  brought  to  the  land  by 
means  of  sluices.' 

§  182.  If  two  persons,  being  tenants  in  common  of 
a  lot  of  land  embracing  a  mill  privilege,  make  partition 
of  the  lot  by  mutual  deeds  of  release,  and  in  each  of 
the  deeds  make  a  reservation  ^^  of  one  half  of  the  mill 
privileges  on  said  land,  with  the  right  of  using  the 
same,"  the  effect  is  to  divide  the  land,  but  to  leave  the 
mill  privileges  in  common  as  before ;  and  where  such 
owner  of  half  the  mill  privileges  on  the  whole  lot  con- 
veys to  a  third  person  certain  mills  not  in  controversy, 
and  also  conveys  in  the  same  deed  ^  one  half  of  all  the 
water  for  a  grist-mill,  on  said  kij  below  the  mills  before 
mentioned,"  the  grantee  takes  one  half  of  all  the  water, 


1  Jackson  v.  Venniljea,  6  Cow.  (N.  Y.)  R.  77. 
9  Russell  p.  Scott,  9  Cow.  (N.  Y.)  R  299 ;  Batz  9.  Ume,  1  Rawle, 
(Penn.)  R.  281. 
3  Jackson  v.  Lawrence,  11  Johns.  (N.  Y.)  R  191. 
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if  SO  much  be  necessary^  for  the  use  of  a  grist-mill  to 
be  erected  below  the  nulls  then  existing.^ 

§  183.  If  a  proprietor  of  lond^  on  which  are  a  mill 
and  mill  priyilege,  grant  to  one  son  the  use  and  benefit 
of  one  half  of  a  saw-mill,  and  on  the  same  day,  grants 
to  another  son  a  tract  of  land,  including  that  whereon 
Ihe  mill  stood,  ^  excepting  the  privilege  of  one  half  of 
a  saw-mill  conveyed  to  the  other  son,  and  his  heirs ; 
the  grant  and  the  reservation  are  to 'be  considered 
together,  to  ascertain  the  intention  of  the  parties ;  and 
one  half  of  the  mill  and  mill  privilege,  pass  .by  the 
grant.' 

§  184.  Where  the  premises  in  a  deed  were  described 
^  a  certain  grist-mill  and  bank,  wherever  the  same  is 
situated,  with  the  appurtenances  thereof,  lying,  &c. 
and  adjoining  a  bridge  crossing  a  river ; ''  it  was  held, 
that  the  bank  between  such  grist-null  and  bridge  on 
which  a  carding-mill  stood,  was  conveyed  by  such 
deed ;  but  that  a  reservation  in  such  deed  of  the  ^  build- 
ing adjoining  on  the  east  end  of  the  mill,"  wherein  the 
carding  machine  was  then  in  operation,  with  the  use* 
of  water  for  certain  purposes,  and  on  certain  conditions, 
included  the  mill  only,  ^d  not  the  land  on  which  it 
stood;  and  that  the  right  so  reserved  was  also  re- 
stricted to  the  buildings  then  existing,  and  did  not 
extend. to  any  other  building  subsequently  erected  on 
the  same  site ;  the  Court  said,  ^  The  intention  of  the 
parties  is  obvious,  and  the  terms  of  the  grant  are  too 
plain  to  admit  of  a  doubt  Were  they  otherwise,  they 
are  to  be  taken  most  strongly  against  the  grantors.''  ^ 


1  Bailey  v.  Bast,  8  Shep.  (Me.)  R.  440. 
9  Moore  v.  Fletcher,  4  Shep.  (Me.)  R.  68. 
3  Marshall  v.  Niles,  8  Conn.  B.  861. 
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§  185.  For  the  purpose  of  asoertaining  what  parties 
really  intend^  bj  a  reservation  in  a  grant  of  a  water- 
course^  it  is  undoubtedly  proper  to  taJke  into  considera- 
tion the  condition  of  the  property,  and  the  circum- 
stances of  the  parties.  Such  was  the  view  taken  by 
the  Court  in  Kennedy  v.  Scovil,  in  Connecticut^  In 
that  case,  it  appears,  that  in  June,  1822,  and  before,  B. 
owned  two  pieces  of  land,  with  a  watercourse  running 
through  both  of  them,  and  on  each  side  of  which  he 
had  a  mill  propelled  by  the  watercourse.  On  the 
upper  piece  he  had  a  dam,  mill-pond,  flume,  and  con- 
ductor ;  and  the  water  for  the  use  of  both  mills  passed 
from  the  dam  through  the  flume.  For  the  use  of  the 
upper  mill,  the  water  was  taken  from  the  flume  by 
means  of  two  orifices  in  it ;  and  for  the  use  of  the 
lower  null,  the  water  was  taken  by  the  means  of  a 
conductor  inserted  in  the  flume,  and  extending  from  it 
to  the  miUL  On  the  8th  of  June,  1832,  B.  conveyed 
to  S.  the  upper  mill-site,  and  one  half  of  the  pond 
flowed  by  the  dam,  by  a  deed  containing  the  following 
^clause :  ^Always  provided,  and  this  deed  is  given  on 
condition  that  the  grantor  is  to  have  and  retain  the 
privilege  of  conveying  water  from  said  dam  through  a 
conductor  similar  to  the  one  now  in  use,  till  the  same 
shall  arrive  at  the  eaet  end  of  the  new  shop,  [the  upper 
mill,]  and  thence,  either  by  a  conductor,  race,  or  other- 
wise, to  the  shop  [lower  mill]  lying  east  of  the  new 
shop."  The  rights  of  B.  in  the  lower  mill  afterwards 
became  vested  in  K.  and  S. ;  K.  owning  two  thirds, 
and  S.  one  third.  In  November,  1836,  S.  made  a  new 
orifice  in  the  flume,  lower  than  any  former  one,  and 


1  Kennedy  v.  Scovil,  12  Conn.  B.  817. 
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thereby  drew  off  so  much  of  the  water  as  not  to  leave 
sufficient  to  keep  the  lower  mill  in  operation.  It  was 
held^  that  B.,  at  the  time  of  the  conve jance  from  him 
to  S.,  had  a  right,  and  was  bound  to  take  the  water  for 
the  use  of  the  lower  miU  in  the  accustomed  manner, 
and  that,  by  such  conyeyance,  B.  retained  to  that  mill 
all  the  priyileges  which  it  then  enjoyed ;  and  that  the 
term  ^  dam  "  in  the  reservation  was  to  be  construed  as 
including  the  flume,  or  as  being  of  equivalent  import 

§  186.  Where  A.  let  a  fiiUing-mill,  together  with 
the  watercourse  and  flood-gates  to  a  trustee  for  ninety* 
nine  years,  if  either  his  daughter  or  wife  should  so 
long  Uye,  for  their  use,  and  in  order  to  make  provision 
for  them ;  with  an  exception  of  free  liberty  for  the 
lessor,  heir,  &c.,  his  servants  and  tenants,  at  all  times, 
to  divert  the  water  from  the  miU  for  watering  all 
meadows  which  they  should  think  proper,  and  to  put 
up  and  take  down  all  proper  sluices ;  and  part  of  the 
profits  of  the  mill  consisted  of  water  rents  for  flooding 
meadows,  wiUi  water  which  was  wholly  diverted  from 
the  mill ;  it  was  held,  that  by  the  exception,  the  heir 
of  the  lessor  was  entitled  to  the  water  rents,«the  excep- 
tion not  being  repugnant  to  the  grani^ 

§  187.  An  exception  in  a.  grant  in  these  words, 
*  excepting  and  reserving  out  of  the  said  piece  of  land 
so  much  as  is  necessary  for  the  use  of  a  grist-mill  on 
the  east  side  of  the  road,  at  the  west  end  of  the  saw- 
mill dam,"  is  held  to  be  a  good  exception ;  although 
until  the  grantor  or  his  assigns  exercised  the  right 
reserved  and  built  the  mill,  it  was  inoperative,  so  that 
the  whole  premises  so  fiur  vested  in  the  grantee  as  to 


1  Lambert  v.  Bennet,  3  Smitli,  B.  84,  ia  K.  B^  Geo.  3. 
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enable  him  to  maintain!  trespass  against  a  stranger ;  or 
even  against  the  grantor  and  his  assigns,  for  an  entry 
on  the  land  for  any  purpose  other  than  that  specified 
in  the  reservation.^ 

§  188.  An  absolute  power  of  revoking  the  easement 
of  taking  and  using  water  for  hydraulic  purposes  re- 
served in  a  demise  thereof  is  not  invalid  as  being 
repugnant  to  the  demise ;  and  the  easement  may  be 
resumed  at  any  time.  The  canal  conmiissioners  in  the 
State  of  New  York,  demised  to  one  M.  the  right  of 
taking  and  using,  for  hydraulic  purposes,  the  water 
which  should  flow  from  a  waste  weir  at  a  prescribed 
height,  so  far  as  the  same  might  be  taken  without 
interfering  prejudicially  with  canal  navigation ;  resenh 
ing  the  right  to  the  State  wholly  to  resume  the  subject 
of  the  demise  at  any  time  the  commissioners  should 
think  fit,  without  being  liable  in  damages,  or  to  make 
compensation  for  improvements  and  erections,  ^e 
lessee  transferred  all  interest  in  the  lease,  and  the 
assignee  had  erected  and  nearly  completed  an  ex- 
pensive flour-mUl  on  the  premises,  when  the  commis- 
sioners caused  the  waste  weir  to  be  raised  beyond  the 
height  mentioned  in  the  lease.  It  was  held  bj  the 
Supreme  Court  of  that  State,  that  the  power  reserved 
in  the  lease  extended  as  well  to  a  partial  as  to  a  total 
resumption  of  the  privilege  demised ;  and  that  Ihe  act 
of  raising  the  waste  weir  was,  under  the  terms  of  the 
reservation,  lawfuL  Neither  was  any  formal  opinion 
on  the  part  of  the  commissioners,  as  to  the  necessity 


1  Dygert  v.  MaUiews,  U  Wend.  (N.  T.)  R.  85.  The  cmse  of  ThompMii 
V.  Gregory,  4  Johns.,  (N.  T.)  R.  81,  was  a  resenration  of  a  right  to  flow, 
but  was  within  the  principle  of  the  case  just  before  dted.  And  see  Pro» 
Tost  v.  Calder,  2  Wend.  (N.  Y.)  B.  517. 
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of  resuming  the  subject  of  the  demise,  requsite  as  a 
preliminary  to  the  exercise  of  the  right  of  resump- 
tion.^ 

§  189.  An  instance  of  an  implied  reservation  was 
where  E.  mortgaged  a  strip  of  land,  including  mills 
thereon,  and  running  a  distance  along  the  river ;  but 
three  years  afterwards,  having  sold  a  small  portion  of 
the  mortgaged  premises  for  a  hide-mill  and  lime  vats, 
he  obtained  a  release  •from  the  mortgagee  for  a  nominal 
consideration,  of  what  he  had  sold,  described  thus : 
«  Beginning  at  Jhe  end  of  a  dam,  running  up  the  river 
two  rods,  and  so  round  to  the  bank  of  the  river." 
The  mortgagee  afterwards  having  foreclosed,  one  ques- 
tion was,  whether  the  release  gave  a  right  to  the  centre 
of  the  river ;  and  it  appeared,  that  if  it  was  to  have 
that  effect^  it  would  destroy  the  value  of  the  mortga- 
gee's mill  privileges.  The  Court  held,  that  it  was  not 
to  be  inferred  that  the  mortgagee  intended  to  release 
every  thing  valuable  in  the  mortgaged  premises,  for 
which  a  large  consideration  had  been  given ;  and  they 
considered  the  release  in  question,  under  all  the  pecu- 
Uar  circumstances,  a£  being  no  more  than  a  mere  ex- 
ception  in  the  mortgage ;  and  that  it  excluded  any 
part  of  the  stream.^ 

§  190.  In  a  case  in  Pennsylvania,  it  appeared  that 
W.  S.,  the  fiither  of  J.  S.,  had  purchased  a  tract  of  land, 
and  in  1797,  or  1798,  erected  a  mill,  and  diverted  a 
watercourse  from  its  natural  channel  into  the  mill-race, 
by  means  of  a  dam  erected  on  that  part  of  the  tract 
which,  at  the  time  of  the  action  commenced,  was  owned 


1  MiUer,  er  parte,  2  HiU,  (N.  T.)  R.  418. 
9  Hatch  V.  Dwight,  17  Mass.  R.  289. 
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by  the  defendant  This  race  had  been  used  with  the 
mill,  since  the  time  of  its  erection.  In  1813,  W.  S. 
made  his  will,  whereby  he  directed  the  mill  and  twelve 
acres  of  land  to  be  laid  out  adjoining  for  its  use,  to  be 
sold  to  pay  debts  and  legacies;  ^the  rigM  and  privilege 
of  the  water  to  remain  unmolested  and  entire  far  the  benefit 
and  use  of  the  rnUly  whoever  may  hereafter  own  said  tnillsJ* 
The  residue  of  the  farm,  excepting  twenty-eight  acres 
previously  ^*  &^ "  to  his  son  A.  S.,  he  devised  to  his  son 
J.  S.,  and  directed  him  to  pay  the  purchase-money  due 
on  the  whole  tract  J.  S.  (the  plaintiff)  had  occupied 
and  used  the  mill  and  race,  and  cleared  the  latter,  when 
necessary,  since  the  death  of  his  father  in  1813,  and 
had  repaired  the  dam  which  diverted  the  stream  when 
necessary.  On  the  21st  February,  1831,  the  plaintiff 
by  a  deed  recorded,  conveyed  twenty-eight  acres,  pai^ 
eel  of  the  larger  tract,  with  its  appurtenances,  to  A.  S., 
with  a  covenant  of  seisin,  and  that  the  same  was  dear 
of  all  encumbrance.  In  1836,  A.  S.  conveyed  to  trus- 
tees,^ who,  in  the  same  year,  conveyed  to  the  defendant 
Wben  J.  S.  conveyed  to  A.  S.,  without  expressly  re- 
serving the  water  right,  he  left  room  for  a  question 
whether  he  could  show  it  to  have  been  impSedfy  re- 
served by  parol  It  was  hel(},  that  a  purchaser  from 
A.  S.  had  notice  of  a  parol  reservation  of  the  right  to 
the  race,  from  the  fact  of  the  subsequent  occupation  of 
the  mill,  and  user  of  this  race  by  J.  S.  It  was  settied, 
said  Gibson;  C.  J.,  that  a  trust  was  not  vnthin  the  sta- 
tute of  frauds  of  Pennsylvania ;  and  that  the  statute 
was  docked  of  those  sections  of  the  English  statute 
which  require  declarations  of  trust  to  be  put  in  writing.* 


>  Randall  v.  Silyerthorn,  in  error,  4  Barr,  (Penn.)  R.17S.    An  tm- 
p&e{  reservation:  If  the  owner  of  land  build  houses  upon  it,  adjoioing 
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8.  Unity  of  Possession. 

§  191.  The  strong  resemblance  between  the  prsedial 
servitudes  of  the  Civil  Law  and  the  easements  of  the 
Common  Law,  has  already  been  pointed  oui^  One 
other  respect  in  which  thej  are  alike^  is^  they  become 
extinguished  by  unity  (f  possession  ;  or,  in  other  words, 
the  servitude  or  easement  becomes  extinguished  when 
the  estate  to  which  it  is  due,  and  the  estate  owing 
it,  are  united  in  *the  same  person.  The  language 
of  the  Civil  Law  is,  "  Servitutes  prsediorum  cof^undun- 
fur,  si  idem  utriusque  prsedii  dominus  esse  coeperit"  ^ 


each  other  so  as  to  require  mntnal  support,  there  is,  either  by  presumed 
grant  or  bjr  presumed  reserration,  a  right  to  such  mutual  support,  and 
such  right  is  not  affected  by  subsequent  sub-dmsion  of  the  property.  No 
man  who  becomes  possessed  of  one  of  the  houses  by  any  means  whatever, 
ean  be  in  a  situation  to  say  to  his  neighbor, — **Tott  are  not  entitled  to 
the  protection  of  my  house.  I  will  pull  it  down,  and  let  the  houses  on 
each  side  collapse  and  &11  into  the  ruins  of  my  own."  Pollock,  C.  B.,  and 
tiie  rest  of  the  Court  were  of  this  opinion.  Richards  v.  Bose,  Law  ^um. 
Rep.  Vol.  XXni,  of  the  New  Series,  January,  1854. 

1  See  Ante,  §  141  -  144. 

*  1  KaufT.  Mack.  850.  The  Ciyil  Code  of  Louinana  has  the  foUowing 
proYisions  on  the  snbject  of  the  extinction  of  servitudes : 

Abt.  801.  Every  servitude  is  extinguished,  when  the  estate  to  which  it 
is  due,  and  the  estate  owing  it,  are  united  in  the  same  hands.  But  it  is 
necessary  that  the  whole  of  the  two  estates  should  belong  to  the  same  pro- 
prietor; for  if  the  owner  of  one  estate  only  acqmres  the  other  in  part,  or 
in  common  with  another  person,  confusion  does  not  take  effect. 

Abt.  802.  If  the  union  of  the  two  estates  be  made  only  under  a  con- 
dition, or  if  it  cease  by  legal  eviction ;  if  the  title  be  thus  destroyed,  either 
by  the  happening  of  tiie  condition  or  by  legal  eviction,  the  servitudes  re- 
vive, which  in  the  mean  time  will  have  been  rather  suspended  than  extin- 
guished. Thus  the  exercise  of  redemption,  the  happening  of  the  condition 
on  which  the  estate  terminates,  the  eviction  from  a  succession  by  a  nearer 
heir,  the  abandonment  or  relinquishment  of  an  estate  on  account  of  mort- 
gages, will  revive  all  the  servitudes,  active  and  passive. 

Abt.  803.  Confuaon  takes  place  by  the  simple  acceptance  of  an  inherit- 
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So  it  is  an  established  rule  of  the   Common  Law, 
that  every  easement  becomes  extinguished  when  the 


ance,  if  there  be  but  one  heir.  If  the  heir  who  has  thus  accepted  an 
inheritance,  disposes  of  any  estate  belonging  to  the  succession,  which  is 
subject  to  any  servitude  towards  his  estate,  without  any  stipulation  for  the 
preservation  of  his  right  of  servitude,  the  estate  thus  alienated,  which  owed 
the  servitude,  remains  free  from  it,  in  consequence  of  the  confusion  which 
had  taken  effect  while  the  estate  remained  in  his  hands. 

Aet.  804.  But  if  the  heur,  under  a  simple  acceptance,  seU  to  a  peiwm 
the  whole  of  his  rights  in  the  succession  he  has  neceived,  the  sale  prevents 
the  confusion,  and  the  estate  belonging  to  the  succession  will  continue  to 
have  the  rights  of  servitude  previously  due  to  it,  or  be  charged  with  the 
servitudes  imposed  on  it,  in  the  same  manner  as  if  it  had  not  passed 
through  the  hands  of  the  heir ;  because,  in  this  case,  the  purchaser  is  not 
presumed  to  have  purchased  more  or  less  than  all  the  ancestors  possessed. 

Akt.  805.  Confusion  does  not  take  effect  if  the  heir  has  only  a  tempo- 
rary possesdon  of  the  estate,  subject  to  the  servitude,  or  enjoying  it  for 
the  purpose  of  delivering  it  to  another  person  to  whom  it  has  been  be- 
queathed, or  when  his  right  in  it  terminates  at  a  certain  fixed  time. 

Art.  806.  If  the  heir  has  accepted  the  succession  under  benefit  of 
inventory,  the  confusion  does  not  take  effect ;  and  if  the  heir  is  obl%ed  to 
abandon  the  succession  at  the  instance  of  the  creditors,  the  servitudes 
resume  their  former  state. 

Ar'^ .  807.  The  acquets,  which  the  husband  and  wife  make  during  the 
marriage,  do  not  become  confused  with  the  private  property  of  each ;  and 
if  these  acquets  are  sold  during  the  marriage,  the  servitudes,  active  and 
passive,  which  existed  previous  to  their  being  acquired  by  the  husband 
and  wife,  continue  to  exist,  without  any  stipulation  to  that  effect 

Art.  808.  Except  in  the  cases  herein  mentioned,  and  sinular  cases,  ser- 
vitudes extinguished  by  confusion  do  not  revive,  except  by  a  new  con- 
tract ;  with  the  exception  of  continuous  and  apparent  servitudes,  with 
respect  to  which  the  disposition  made  by  the  owner  of  both  estates  is 
equivalent  to  a  title. 

Art.  809.  The  renunciation  or  abandonment  of  the  land  extinguishes 
the  servitudes  chaiged  on  it,  of  whatever  nature  they  may  be,  because  the 
owner  of  the  estate  to  which  the  servitude  is  due,  is  bound  to  accept  the 
abandonment,  which  produces  in  his  hand  a  confusion  which  puts  an  end 
to  the  servitude. 

Art.  810.  It  is  not  necessary  to  produce  a  dischai^  of  the  servitude, 
that  the  proprietor  of  the  estate  which  owes  it,  should  abandon  the  whole 
estate  ;  it  suffices,  if  he  abandon  the  part  on  which  the  servitude  is  exer- 
cised. 
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two  estatesythe  one  daiming  the  easement  and  the 
other  owning  it^  are  united  in  the  same  hands ;  or  when 
both  pieces  of  ground  become  the  property  of  one 
owner.^  Then  the  special  kind  of  properly  which  the 
tight  to  the  easement  conferred,  so  long  as  the  tene- 
ments belonged  to  different  owners,  are  merged  (et  tune 
fwniufdur) '  in  the  general  rights  of  property.'  This 
doctrine  was  discussed  as  &r  back  as  the  reign  of  Henry 
VIL,  when  it  was  held  that  ^  if  a  man  hath  a  stream 
of  water  which  runneth  in  a  leaden  pipe,  and  he  buys 
the  land  where  the  pipe  is,  and  cuts  the  pipe^  the  water- 
course is  extinct,  because  he  thereby  declares  his  in- 
tention and  purpose  that  he  does  not  wish  to  enjoy 
them  together/'  ^  In  Nicholas  v.  Chamberlain,  before 
cited,^  it  appeared  that  if  a  person  erect  a  house,  and 
build  a  conduit  thereto  in  another  part  of  his  land,  and 
r  convey  water  by  pipes  to  the  house,  and  afterwards 
sell  the  house  with  the  appurtenances,  the  conduits  and 
pipes  pass  with  the  house.  Here  it  will  be  observed, 
the  right  to  the  easement  was  not  destroyed  by  the 
unity  of  possession,  and  for  the  reason  that  it  was 
annexed  to  the  messuage,  and  in  use  at  the  time  of  the 
grant ;  and,  as  in  the  preceding  case,  the  pipes  had  not 
been  cut  off.  If  the  conduit  and  pipes  had  been 
actually  severed  before  the  grant,  there  then  could  be 
no  pretence  for  saying  that  the  conduit  and  pipes 
passed  as  appurtenances.    The  case  of  Morris  v.  Edgin- 


1  Co.  lit  813,  ft. 

*  Gale  &  Whftt  on  Eaiem.  558. 

8  1  Cvabb.  Baal  Fkopertjr,  1 425. 

4  Ladj  Brown's  ease,  ettod  in  Shtiiy  v.  Figott,  Popp.  B.  170,  Palm.  B. 
446. 

5  Ante,  §  158. 
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toV  though  different  in  its  circumstanceft,  has  been 
considered  to  establish  in  its  reasoning  the  foregoing 
conclusion. 

§  192.  The  above  doctrine  has  been  applied  in  this 
country  in  the  following  case :  A  owns  an  upper  nuU, 
and  B  a  lower  mill^  on  the  same  stream.  The  lower 
mill  has  a  dam^  which  obstructed  the  free  use  of  the 
upper  milL  B  lowers  his  dam  two  feet^  and  allows  it 
to  remain  in  that  state  for  thirty-eight  years;  and 
during  that  period  the  upper  mill  is  free  from  obstruc- 
tion. B  then  sells  the  lower  mill  to  A,  who  afterwards 
sells  it  to  C.  The  Court  decided,  that,  on  ihe  ground 
of  unity  of  possession,  the  right  of  raising  the  dam  two 
feet  was  gone,  and  that  the  upper  mill  had  acquired  a 
right  to  use  the  water  without  back-flowing,' 

§  193.  The  right  to  a  Tuxturcil  watercourse,  it  has 
been  held,^  is  not  extinguished  by  unity  of  possession 
in  any  case,  and  this  arises  from  the  necessity  of  the 
case  and  the  nature  of  the  subject.^  This  was  settled, 
after  a^  ver}'-  elaborate  discussion,  in  Shury  v.  Rgott* 
That  was  an  action  for  stopping  a  watercourse  which 
had  been  used  to  have  its  current  run  Into  the  plain- 
tiff's yard,  and  fill  a  pond  with  water,  and  it  was  held, 
that  a  unity  of  possession  of  the  land  of  the  house  and 
place  to  which,  and  of  the  land  through  which,  &c.,  was 
no  bar;  and  there  is,  said  Whiixlocke,  J.,  ^no  differ- 


1  Morns  v.  Edginton,  8  Taunt.  B.  24 ;  aod  see  the  Opinion  of  Stoty, 
J.,  in  Hazard  v.  Robinson,  3  Mason,  (Cir.  Co.)  R.  172 ;  Peny  v.  Parker, 
1  Woodb.  &  Minor,  (Cir.  Co.)  R.  280 ;  Manning  v.  Smith,  6  Conn.  B. 
289 ;  Giant  v.  Chase,  17  Mass.  R.  448. 

2  Hazard  v.  Robinson,  3  Mason,  (Cir.  Co.)  R.  172. 

3  See  Ante,  §  141. 

4  8  Kent,  Conun.  448. 

&  Shury  v.  Pigott,  ub.  sup. 
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ence  between  a  way  or  common  and  a  wateroourse. 
These  begin  by  private  right,  bj  prescription,  by  as* 
sent,  as  a  way  or  common,  being  a  particular  benefit  to 
take  part  of  the  profits  of  the  land ;  this  is  extinct  by 
unity,  because  the  greater  benefit  shall  drown  the  less. 
A  watercourse  doth  begin  ex  jure  natarce ;  having 
taken  this  course  naturally,  it  cannot  be  diverted."^ 
This  case  was  accurately  examined,  and  deliberately 
confirmed  in  all  its  parts/  in  Hazard  v.  Robinson ;  ^  and 
Mr.  Chitty,  in  considering  this  subject,  remarks,  ^  That 
there  is  a  peculiarity  relating  to  a  claim  of  this  nature, 
viz.,  that  it  never  is  destroyed  by  unity  of  seisin  of  the 
land  and  water,  and  of  the  place  in  respect  of  which 
the  use  of  the  water  was  claimed ;  the  law  admitting 
an  exception  on  account  of  the  uncontrollable  nature 
of  water ;  and  that  the  claim  to  water  is  not  strictiy 
by  grant  or  prescription,  but  ex  jure  wAwmV^ 

\  194.  But  can  any  thing  of  absolute  necessity  to  a 
building,  a  guttevy  for  example,  in  the  soil  of  another, 
to  carry  off  water,  be  extinguished  by  unity  of  owner- 
ship ?  The  above  case  of  Shury  v.  Pigott  distinguishes 
Mratercourses  and  ways  of  necessity  from  other  ways 
and  easements  which  do  not  become  thus  extingpiished ; 
**  and  if,"  says  Pabks,  B.,  **  it  is  necessary  to  the  safety 
of  a  house,  that  water  should  flow  down  a  drain,  the 
right  of  watercourse  through  it  is  reserved  by  impli* 


1  In  the  report  of  this  case  in  Latch,  R.  53,  it  is  eaid,  —  "  Rent  shall  be 
extinguished  by  xxxAt^y  and  also  a  way,  because  it  does  not  exist  dwrant  the 
onity ;  but  it  is  otherwise  of  a  thing  which  exists  notwithstanding  the 
unity ; "  and  a  case  of  warren  is  cited  from  Year  Book,  85  Hen.  f.  55,  56. 

S  8  Kent,  Comm.  448. 

3  HaziM^  V.  Bolnnson,  14^.  9up. 

4  1  Chit  Gen.  Pr.  215.  The  same  law  recognized  in  Tucker  v.  Jewett, 
11  Con.  B.  811. 
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cation  in  every  grant  of  the  house ; "  and  many  other 
cases,  says  he,  recognize  the  distinction  taken  in  Shnry 
V.  Pigott.  In  that  case,  DoDDRmaE,  J.,  puts  the  way 
of  necessity  on  the  same  footing  as  a  watercourse  or 
gutter;  and,  says  Mr.  B.  Alderson,  ^its  principle 
seems  to  be,  that  nothing  of  absolute  necessity  to  the 
tenement  is  extinguished  by  unity  of  possession." ' 

§  195.  It  is  an  expression  not  uncommon,  that- ways 
of  convenience  are  extinguished  by  unity  of  possession^ 
but  tvays  of  necessity  are  not ;  but,  as  it  has  very  pro- 
perly been  said,  ^  it  appears  to  be  more  correct,  as  well 
as  more  in  accordance  with  the  general  principles  of 
the  law  of  easements,  as  recognized  both  by  the  Eng- 
lish and  the  Civil  Law,  to  consider  all  easements,  wh^ 
ther  of  convenience  or  necessity,  as  extinguished  by 


1  Pheyiey  v,  Yicary,  16  M.  &  Webb.  R.  484.  In  thii  case,  A,  being  a 
tennor  of  land,  built  two  bouses  on  it  The  whole  was  then  released  to 
him  in  fee,  '*  with  all  wajs,  easements,  advantages,  and  appurtenances 
thereunto  belonging,  or  therewith  usually  used,  leased,  held,  occupied,  and 
enjoyed."  By  his  will,  he  deyised  one  house,  and  the  appurtenances 
thereunto  belonging,  to  B,  and  the  other  to  C,  in  similar  terms.  During 
A's  ownership  of  both,  the  entrance  from  the  high  road  to  the  principal 
door  of  the  house  afterwards  devised  to  B,  was  a  set-out  carriage  drive  or 
sweep,  entering  from  a  high  road,  passing  immediately  in  front  of  the 
house  afterwards  devised  to  C,  to  B's  door,  and  then  the  same  point  of 
entrance ;  B's  house  had  a  coach-house  opening  only  into  the  high  road, 
and  a  back  entrance  into  the  same.  After  A's  death,  C  made  a  fence 
across  so  much  of  the  carriage  drive  as  passed  immediately  in  front  of  his 
house,  and  across  the  oval  garden,  leaving  the  farther  way  to  B*s  front 
door  by  the  same  carriage  drive  open ;  B  brought  trespass,  claiming  the 
way  as  appurtenant  to  his  house  and  garden.  It  was  held,  first,  that  the 
way  as  used  in  A's  time,  during  ike  unity  of  ownenhip  in  him,  imme- 
diately in  front  of  Cs  house,  did  not  pass  to  B  with  the  house  devised  to 
him,  under  the  word  ^  appurtenances  "  in  A's  will ;  and  secondly,  amme 
sembUf  that  it  did  not  pass  as  a  way  of  necessity,  whether  taken  in  the 
strict  sensef,  or  as  a  way  without  which  the  mo^  convenient  and  reasonable 
mode  of  enjoying  every  part  of  B's  premises  could  not  be  had. 


CH.  v.]  imrnr  of  POSBSssiojf*  233 

unity ;  but^  that  upon  any  subsequent  soYorance,  eas^ 

ments  which  previous  to  such  unity  were  easements  of 

necessity,  are  granted  anew  in  the  same  manner  that 

any  other  easement  wliich  would  be  held  by  law  to  pass 

as  incident  to  the  grant"  ^    The  language  of  Best,  C. 

J.,  fuUy  supports  this  view  of  the  law,  that  all  ways  are 

extinguished  by  unity  of  ownership ;  and  that  ways  of 

necessity  are  in  reality  new  easements  incident  to  the 

grant  or  reservation.  ^  If,"  says  he,  **  I  have  four  fields, 

and  grant  away  two  of  tliem  over  which  I  have  been 

accustomed  to  pass,  the  law  will  presume  that  I  reserve 

a  right  of  way  to  those  which  I  retain.  But  what  right  ? 

The  same  as  existed  before  ?    No;  tie  old  right  is  ex^ 

tinffuished,  and  the  new  way  arises  out  of  the  necessity 

of  the  thing.    It  has  been  argued^  that  the  new  grant 

operates  as  a  prevention  of  the  extinguishment  of  the 

old  right  of  way,  but  there  is  not  a  single  case  which 

bears  out  that  proposition,  or  which  does  not  imply  the 

contrary.    By  tiie  grant  a  new  way  is  created,  and  that 

way  is  limited  by  necessity."  * 

§  196.  Had  there  been  unity  from  time  immemorial, 
Ihe  law  would  clearly  imply  a  right  of  way  as  incident 
to  a  graat,  if  there  existed  no  other  means  of  such 
grant  taking  effect ;  and  it  has,  therefore,  very  natur- 
ally provoked  Ihe  question,  ^  Why  should  this  anomaly 
of  non-extinguishment  be  held  to  be  law,  when  the 
same  result  ci^  be  obtained  from  the  ordinary  princi- 


1  Gale  &  What  on  Easem.  (Am.  edit.)  60. 

2  Holmes  v.  Goring,  2  Bing.  R.  88.  Broke,  in  his  Abridgement,  says, 
**The  way  is  reviyed;  tamen  videtur,  that  it  is  a  new  way,  (nouvel 
ehimine)/'  Bro.  Abr.  tit.  Extingoishment,  fol.  15.  And  see  to  the  same 
effect,  Clarke  v,  Coggo,  Cro.  Jac  170 ;  Jordan  v.  Atwood,  Owen,  R.  121 ; 
Morris  V.  Edginton,  8  Taunt  B.  24. 
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pies  regulating  other  easements  of  the  same  class  ? "  ^ 
Treating  the  right  to  a  watercourse  as  a  corporeal  he- 
reditamenty  or  a  right  inherent  in  the  land,  attaching 
to  each  parcel  through  which  the  stream,  in  its  natural 
course,  passes  ;  and  the  right  to  hare  the  water  run  to 
and  from  each  {yroprietor  over  that  of  all  others,  as  a 
natural  easement,'  each  parcel  is  in  turn  a  dominant 
tenement  and  a  servient  tenement ;  ^  dominant,  to  se- 
cure the  proprietor's  own  right,  and  servient,  to  se- 
cure the  rights  of  others.  li^  therefore,  such  easement 
is  extinguished  by  unity  of  ownership,  it  is  created  anew 
by  every  new  division  or  severance  of  ownership ;  and 
this  consequence,  it  is  held,  necessarily  results  from  the 
nature  of  their  rights.^ 

§  197.  In  Gary  v.  Daniels,*  it  appeared  that  certain 
tenants  in  common  of  an  ancient  mill  and  water  pri- 
vilege erected,  below  their  mill,  a  new  dam  and  a  smaller 
mill,  on  their  own  land ;  and  while  they  owned  both 
mills,  it  was  the  practice,  whenever  the  lower  dam  so 
raised  the  water  as  to  obstruct  the  upper  mill,  for  a 
workman  in  the  upper  mill  to  go  down,  over  the  land 
owned  by  the  tenants  in  common,  and  open  the  waste 
gate  of  the  lower  dam,  and  thus  relieve  the  upper  mill 
from  backwater.  Afterwards  each  of  the  tenants  in 
common,  by  a  separate  deed,  conveyed  his  undivided 
part  of  the  upper  mill,  and  the  land  near  it  to  W.,  in 
these  terms :  ^  A  certain  parcel  of  land  (described)  to- 
gether with  an  undivided  "  fractional  ^  part  of  the  pri- 


1  Gde  &  What  on  Easem.  (Am.  edit)  60. 

>  See  Ante,  §  90,  ei.  $eq, 

'  See  Ante,  §  141,  et  ieq. 

4  Gary  v.  Daniels,  8  Met.  (Mass.)  B.  466. 
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yilege  of  water  creek,  &jcitoTjy  saw-mill,  dwelling-houses 
and  other  buildings  situate  on  the  premises,  and  of 
water-wheels,  main  geer,  and  main  drums  connected 
with  the  said  factory  and  saw-mill,  and  of  all  the  privi- 
leges and  appurtenances  thereunto  belonging/'  W.  con- 
veyed all  the  upper  land  and  buildings,  with  all  the 
privileges  and  appurtenances,  to  C,  who  was  one  of  the 
tenants  in  common.  W.  and  D.  afterwards  became  the 
owners  of  the  lower  land,  dam,  and  mill,  and  W.  released 
all  his  right  therein  to  D.,  who  abandoned  the  dam,  and 
erected  another  for  the  use  of  the  lower  mill,  lower 
down  the  stream,  and  by  means  thereof,  threw  back  the 
water  upon  the  wheel  of  0/s  mill,  whereby  its  move- 
ments were  obstructed.  In  a  suit  by  C.  against  D.  for 
this  obstruction,  it  was  held,  that  C.  took  the  upper 
dam,  mill,  and  privileges,  as  they  existed,  and  were 
modified  and  appropriated  by  the  lower  dam,  when  the 
conveyance  was  made  to^W. ;  and  that  he  did  not  ac- 
quire a  right  to  the  unobstructed  flow  of  the  water  from 
his  mill ;  and  that  D.,  by  removing  his  dam  lower  dovm 
the  stream,  exercised  his  rights  justly  and  without  in- 
jury to  C,  if  he  thereby  made  only  the  same  appro- 
priation of  the  stream  that  was  made  by  his  dam 
and  mill  as  they  stood  before ;  but  that  if  B.  raised 
his  new  dam,  Mgher  than  his  old  dam,  he  was  an- 
swerable to  C.  for  the  consequencea  It  was  argued, 
that  if  the  proprietors  of  the  lower  mill  ever  had 
a  right  to  keep  up  their  dam  to  the  height  at  which 
it  stood  at  the  time  of  the  conveyance,  it  was  an 
easement ;  that  it  became  extinct  by  unity  of  owner- 
ship ;  that,  consequently,  when  they  conveyed  the  upper 
mill  without  reserving  an  easement  anew  for  their  lower 
mill,  the  easement  was  gone.  But  the  Court,  considered 
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that  the  water  had  been  used  and  enjoyed  at  the  lower 
dam  consistently  with  the  general  rights  of  other  ripa- 
rian  proprietors,  and  that  it  was  not  used  and  enjoyed 
as  a  mere  easement  which  has  been  extingoished  by 
unity  of  ownership,  but  was  parcel  of  the  estate.^  And 
for  tiie  same  reason,  the  Court  held,  that  there  was  no 
breach  of  the  covenant  of  warranty  by  the  grantors 
i^ainst  all  encumbrances. 

§  198.  Where  the  tenant  holds  by  a  defective  title, 
and  an  easement  in  it  by  a  valid  titie,  the  easement  is 
not  extinguished  merely  by  unity  of  pom«d<m,  bat 
there  must  be  a  unity  of  ownerihip.  In  Tyler  v.  Ham- 
mond, in  Massachusetts,^  it  was  argued,  that  by  tiie 
purchase  of  the  tenant,  the  right  of  passage  merged  in 
the  fee.  ^  Such,**  said  the  Couri^  "  would  have  been 
the  legal  effect  if  both  rights  had  been  derived  from 
the  same  titie.  But  the  tenant  had  the  fee  and  the 
easement  by  different  tities,  the  one  legal  and  the  other 
defective ;  and  there  was,  therefore,  no  merger.  Nor 
can  the  tortious  entry  of  the  tenant  under  a  defective 
titie,  claiming  the  fee,  work  a  forfeiture  of  his  legal 
rights,  nor  is  he ,  estopped  to  assert  his  rights  by  his 
having  set  up  this  defective  titie  in  defence.** 

§  199.  A  unity  of  ownership  may  be  created  by  act 
and  operation  of  law.^  In  1832,  the  mayor  and  alder> 
men  of  Boston,  being  duly  empowered,  caused  ^  Mill 
Creek,'*  (which  was  a  broad  and  deep  watercourse  flow* 
ed  by  the  tide,)  to  be  filled  up  and  laid  out  as  a  highr 


1  See  Ante,  §  8,  90,  et  seq, 

s  Tyler  v.  HammoDd,  11  Kck.  (Mafls.)  B.  19S. 

'  Wright  v.  Freeman,  5  H.  &  Johns.  (Md.)  B.  467. 
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way;  and  it  was  held,  that  the  easement  was  taken 
away  by  act  of  law,  and  that  for  the  disturbance  or 
destruction  of  the  easement,  the  tenant  was  entitled  to 
compensation,  in  proportion  to  the  injury  sustained  as 
the  owner  of  the  land.^ 


1  Hancock  v.  Wentworth,  5  Met  (Man.)  B.  446. 
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2.  Grant  as  Prosamed  by  Analogy  to  Act  of  Limitations. 
8.  Adverse  Enjoyment. 

4.  Right  acquired  commensurate  with  the  Extent  of  Enjoyment 

5.  The  Presiunption  as  relates  to  Parties  not  in  Possession. 

6.  Disabilities. 

7.  Extinction  of  Presumed  Water  Rights. 

8.  Public  Rights.  ^ 

1.  Faundaiian  of  Prescriptive  Right. 

§  200.  The  existence  of  the  evidence,  which  was 
stated  in  the  preceding  chapter  ^  to  be  necessary  to 
prove  an  actual  grant  of  a  special  right  to  a  watercourse 
may  be  infen-ed  from  a  long  enjoyment  without  inter- 
ruption.'    The  foundation  of  this  rule  is,  that  mankind. 


I  See  Ante,  168,  et  seq. 

s  A  man  who  has  been  in  possession  of  a  watercourse^  for  sixty  yean, 
may  bring  a  bill  in  equity  against  a  mortgagee,  who  foreclosed  the  equity  of 
redemption,  to  be  quieted  in  his  possession,  although  he  had  not  established 
his  right  at  law.  Bush  v.  Western,  Prec  Ch.  580.  See  Duke  of  Dorset  o. 
Giidler,  Prec.  Ch.  581 ;  EGllary  v.  Waller,  12  Yes.  261,  266.  After  a  long 
enjoyment  of  a  watercourse  by  the  plaintiff  through  the  land  of  anotherf  it 
was  held  by  the  Jjord  Keeper,  that  a  grant  was  to  be  presumed,  unless 
disproved  by  the  other  side ;  and  the  plaintiff  was  quieted  in  his  enjojrment 
by  injunction.  Finch  v,  Basbridger,  2  Yem.  R.  890.  So  in  Massachu- 
setts, in  the  year  1798,  when  the  evidence  was,  that  at  the  time  the  town 
of  Concord  was  first  settled,  one  hundred  and  fifty  years  before  the  actkm 
was  brought,  a  small  stream  was  reserved  for  the  use  of  the  null  tJiere  ; 
that  its  natural  course  was  through  the  defendant's  estate,  and  that  he  had 
diverted  and  wasted  the  water ;  the  Court  held,  that  the  use  of  the  stream 
to  the  plaintiff's  mill  for  sixty  years,  without  interruption,  established  his 
right     Sullivan  on  Land  Titles,  278. 
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from  the  necessity  and  infirmity  of  their  situation,  must, 
for  the  preservation  of  their  property  and  rights,  have 
recourse  to  some  general  principle  to  take  the  place  of 
individual  and  specific  belief;  upon  which  a  conclusion 
can  be  formed  from  particular  and  individual  know- 
ledge.^ The  presumption  is  made  for  the  purpose,  and 
from  a  principle  of  quieting  a  long  possession.' 

§  201.  It  is  laid  down  in  Bracton,  that  all  incorporeal 
rights,  or  services,  may  be  ctequired  by  acquiescence 
and  use,  and  lost  by  neglect  and  disuse.*  Indeed  all  the 
vnriters  upon  the  Common  Law  of  England,  as  well  as 
the  civilians,  have  recognized  the  principle  that  a  right 
to  any  incorporeal  hereditament  may  be  acquired  by 
lapse  of  time.  This  mode  of  acquisition  has  been  by 
both  denominated  "prescription,"  which  they  say  is 
founded  on  usage  lonffa,  eoniinuay  et  padjica.  They  also 
Btate^  that  every  prescription  supposes  a  graitt  once 
made,  and  afterwards  lost ;  and  that  therefore  nothing 
can  be  claimed  by  prescription,  which  in  its  nature 
could  not  have  been  granted.  To  constitute  a  prescrip- 
tion, according  to  the  old  wiiters  on  the  Common  Law, 
the  enjoyment  must  have  existed  time  atd  of  nmd;  or,  in 
other  words,  its  commencement  must  be  proved  to  have 
been  anterior  to  the  reign  of  Richard  I.*    But  in  order 


1  Hillary  v.  VTaller,  12  Yes.  IL  261,  266. 

2  £lbri^e  V.  Knott,  Cowp.  R.  215 ;  and  see  2  Stark,  on  £v.  120S. 
9  Bract  L.  4,  c.  xxxviii.  8.  S. 

4  Und.  L.  2,  c.  zxii. ;  1  Bl.  Gomm.  75 ;  2  lb.  263.  By  the  Common 
Law,  an  enjoyment  to  confer  a  title  to  an  easement  most  have  continued 
ior  a  period  co-extensive  with  the  memory  of  man ;  or,  in  legal  phrase, 
*^  during  time  whereof  the  memory  of  man  runneth  not  to  the  contrary." 
To  this  expression  a  definite  meaning  was  originally  attached,  as  compris- 
ing the  period  elapsed  since  the  year  1189.  Now,  according  to  Blackstone, 
**  time  of  memory,"  has  been  used  and  ascertuned  by  the  law  to  com- 
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to  make  persons  on  the  alert  in  guarding  their  rights, 
and  to  prevent  disputes  respecting  privileges,  that 
have  been  long  and  peaceably  enjoyed,  the  Courts 
have  not  required  positive  testimony  that  the  enjoy- 
ment commenced  at  the  remote  period  we  have  men- 
tioned, and  have  even  held  that  forty  years'  enjoyment 
is  presumptive  evidence  that  tiie  right  has  existed 
time  out  of  mind,  and  consequentiy  is  a  good  pre- 
scription.^   By  the  modem  rule,  which  we  shall  next 


mence  from  the  leign  of  lUcliard  L,  a  period  adopted  by  analogy  to  the 
Stat.  3  £dw.  L  c  29,  which  fixed  that  as  ihe  date  for  alleging  seisin  in  a 
real  action.  When  the  shorter  time  of  nxiy  years  was  fixed  for  a  writ  of 
right,  9aA  fifty  for  a  possessory  action,  by  88  Hen.  VlJl.,  it  has  been  said, 
that  a  similar  extension  of  the  statute  was  not  made  by  Coorls  of  Law, 
and  that  the  time  of  prescription  for  incorporeal  rights  remuned  as  befiire, 
(1st  Report  of  English  Heal  Property  Commissioners,  p.  51.)  It  is  con- 
sidered (see  Gale  &  What,  on  Easem.  p.  64)  difficult  to  see  upon  what 
ground  this  distinction  is  made,  as  the  enacting  words  of  the  two  statates 
are  almost  identical  in  expression,  and  the  latter  has  been  considered  only 
as  an  addition  to  the  former,  restricting  the  period  of  prescription  to  sixt/ 
years,  before  action  brought,  and  making  no  other  alteration.  The  traces 
of  immemorial  prescription  to  be  found  in  the  Boman  law  are  scanty,  and 
the  greater  part  of  this  doctrine,  as  now  used  in  Germany,  has  been  intro- 
duced by  practice.  The  term  prcescriptio  immemoriaUs  (for  which  prft- 
script  indefinata  is  now  often  used)  does  not  appear  in  the  Roman  Law, 
but  was  first  employed  by  the  glossators ;  the  expressions  by  which  it  is 
denoted  in  the  Corpus  Juris,  are :  vetustaSf  longcevus  usus,  quod  memoriam 
exeedit,  cujus  origo  memoriam  excedit,  eontrarii  memoria  non  extoL  Sa- 
Tigny  (System,  YoL  4,  Beriin,  1841,  p.  481)  speaks  in  &Yor  of  the  techiu- 
cal  expression,  temptu  immemoriale ;  but  learned  practitioners  hare,  with 
more  reason,  recommended  the  term,  possessio  immemoriaSs^  (1  Kauff. 
Mack.  800,  n.)  Every  thing  sanctioned  by  long  usage  was  held  peculiarij 
sacred  by  the  Romans ;  and  thus  they  regarded  an  old  possession  as  in 
itself  lawful  by  virtue  of  its  long  standing.  On  the  same  foundation  the 
modem  doctrine  is  based,  yiz.,  on  the  principle  that  the  uninterrupted  ex- 
ercise of  a  right  beyond  the  memory  of  nutn  supplies  the  want  of  a  legal 
title,  and  establishes  the  right  on  the  part  of  the  possessor.    n>id. 

1  Hill  V.  Smith,  10  East,  R.  476.  See  also  Child  v.  Tilsed,  2  Bro.  & 
Bing.  R  403.  From  an  user  of  thirty-five  years  of  a  ferry,  the  jury  may 
presume  a  grant    Thytter  v.  Harris,  2  You.  &  Jar.  R.  285,  Exch.  1828. 
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proceed  to  consider,  the  period  has  been  limited  to 
twenty  years. 

§  202.  The  extreme  difficulty  of  giying  proof  of 
enjoyment  for  so  long  a  time  as  that  established  in  the 
earlier  periods  of  the  English  law,  was  lessened  by 
its  being  held,  that  eyidence  of  enjoyment  during  a 
shorter  time  raised  a  presumption  that  such  enjoyment 
had  existed  for  the  necessary  period.^  In  Bury  v. 
Pope,*  ^  it  was  agreed,  that  if  two  men  be  owners  of 
two  parcels  of  land  adjoining,  and  one  of  them  doth 
build  a  house  upon  his  land  and  makes  windows  and 
lights  looking  into  the  other^s  lands,  and  his  house  and 
lights  have  continued  for  the  space  of  thirty  or  forty 
years ;  yet  the  other  may  enter  upon  his  own  land  and 
soil,  and  lawfully  erect  a  house  or  other  thing  against 
the  said  lights  or  windows,  and  the  other  can  have  no 
action,  for  it  was  his  folly  to  build  his  house  so  near 
the  other's  lands ; "  and  this  doctrine  appears  to  have 
been  held  down  to  the  time  of  the  passing  of  the 
Statute  of  Limitations,  21  Jac.  1,  c.  xvi 

2.  Grant  as  presumed  hy  analogy  to  Act  of  Limitations. 

§  203.  The  rule  now  practised  upon,  is  an  improve- 
ment upon  the  former  rule ;  because,  as  it  limits  the 
enjoyment  to  a  certain  and  precise  period,  viz.,  to  the 
period  limited  by  the  statute  of  limitations  for  entry 
upon  lands,  it  leaves  less  room  for  dispute.  Certoivty 
is  one  of  the  grand  objects  of  the  law;  and  it  is 
peculiarly  important  in  that  branch  of  the  law  which 
concerns  the  conflicting  claims  to  a  watercourse. 


^  Jackson  v.  HarYe7, 1  Cr.  M.  &  Boss.  B.  51. 
9  Buiy  V.  Pope,  Cro.  Eliz.  118. 

21 
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§  204.  That  a  title  to  any  incorporeal  hereditament, 
may  be  supported  by  an  uninterrupted  enjoyment  for 
the  period  limited  by  statute  for  the  right  of  entry 
upon  land,  was  first  laid  down  as  law  in  England  by 
Mr.  C.  J.  WnMOT,  in  the  year  1761.  The  case  we 
refer  to  is  Lewis  v.  Price,  at  Nisi  Prius.^  In  this  case, 
the  rule  just  mentioned  was  adopted,  in  analogy  to 
the  Statute  of  Limitations,  21  Jac.  1,  c.  xvi.  s.  1,  which 
enacts,  that  no  person  who  has  any  right  or  title  to 
entry  upon  land,  shall  enter,  but  within  twenty  years 
next  after  his  right  or  title  shall  accrue.  There  is  no 
positive  law,  however,  which  says  that  no  ejectment 
shall  be  brought^  by  any  person  who  has  not  by  him- 
self, or  by  some  other  under  whom  he  claims,  been  in 
possession  of  the  estate  for  which  the  ejectment  is 
brought,  within  twenty  years ;  but  as  a  person  cannot 
enter,  he  of  course  cannot  maintain  an  ejectment, 
which  is  founded  on  an  entry  supposed  to  have  been 
made  by  the  lessor  of  the  plainti£  So  in  an  action 
on  the  case  for  the  disturbance  of  an  easement  appur- 
tenant to  the  estate,  the  plaintiff  cannot  recover,  if 
there  has  been  an  uninterrupted  enjo3rment  of  it  for 
twenty  years  by  another  person  j  and  as  twenty  years* 
possession  of  land  is  considered  a  bar  to  an  ejectment, 
so  the  possession  of  an  easement  attached  to  it  for 
the  same  period,  is  by  analogy  deemed  evidence  of 
right  in  the  party  possessing  it  Indeed,  it  would  seem 
absurd  to  acknowledge  a  right  to  a  greater  interest^  as 
having  been  created  by  an  enjoyment  for  any  given 
space  of  time,  and  to  deny  it  to  a  lesser,  as  amne  nugor 
eontinet  in  se^minus?    The  doctrine  has  not  only  fre- 


1  Leins  V.  Price,  2  Wm's.  Saund.  R.  175. 

*  Tlie  caae  just  referred  to,  of  Lewis  v.  Frice^  iras  respecting  the  ob- 
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qaenily  been  applied  in  subsequent  cases  in  England 
to  lights,  but  frequently  also  to  ways  and  rights  of 
common^  and  watercourses,  and  in  fact  to  all  easements 
and  profits  arising  from  or  issuing  out  of  land.^ 

§  205.  The  case  of  Bealy  v.  Shaw,"  has  been  a  leading 
case  in  England,  on  the  subject  of  the  acquisition  of 
an  adverse  right  to  the  use  of  a  natural  watercourse ; 
and  it  was  decided  in  conformity  to  the  doctrine  above 
laid  down.  It  was  an  action  on  the  case,  wherein  the 
plaintiff  declared  that  he  was  possessed  of  certain 
lands,  skills,  &c.,  and  that  a  stream  of  water  used  to 
flow  out  of  the  river  Irwell  through  his  land,  and  was 


strucdon  of  lights.    It  yna  said  hj  WUmot,  J.,  that  twentjr  years  is  suffi- 
cient to  give  a  man  title  in  ejectment,  on  which  he  maj  recover  the  house 
itself,  and  he  saw  no  reason  why-  it  should  not  be  sufficient  to  entitle  him  to 
any  easement  belonging  to  the  house.    In  the  case  of  Dougal  v.  Wilson, 
Ibid.,  which  also  came  before  Wilmot,  when  he  was  Chief  Justice  of  the 
Ck>mmon  Pleas,  the  defendant  attempted  to  show,  that  the  lights  did  not 
esnet  more  than  sixty  years,  which  would  have  b^n  sufficient  to  rebut  the , 
evidence  of  a  right  by  prescription*    But  it  was  answered  by  the  Chief 
Justice,  that  if  a  man  has  been  in  possession  of  a  house,  with  lights 
belonging  to  it,  for  fifty  or  sixty  years,  no  one  can  stop  up  those  lights. 
Possesrion,  he  said,  for  such  a  length  of  time,  amounts  to  a  grant  of  the 
liberty  of  making  them,  and  is  evidence  of  an  agreement  to  make  them. 
The  possession  of  an  estate,  he  continued,  for  so  long  a  pexiod  as  sixty 
yean,  cannot  be  disturbed  even  by  a  writ  of  right,  the  highest  writ  in  the 
law ;  and  as  the  tenant's  possession  of  the  house  cannot  be  disturbed,  it 
would  be  absurd  that  he  should  be  disturbed  in  his  lights. 

1  See  Danfrin  v.  Upton,  2  Wms.  Saund.  R  175  (a) ;  Holcroft  v.  Heel, 
1  Bos.  &  PuL  B.  400;  CampbeU  v.  Wilson,  8  East,  R.  294;  Daniel  v. 
North,  11  £ast,  B.  371 ;  Bealy  v.  Shaw,  6  East,  R.  208 ;  Balston  v.  Ben- 
sted,  1  Campb.  B.  468 ;  Barker  v.  Richardson,  4  B.  &  Aid.  R.  578 ;  Gray 
V.  Bond,  2  Brod.  &  Bing.  R.  667 ;  Cross  v.  Lewis,  2  B.  &  Cress.  R.  686  ; 
Wright  V.  Howard,  1  Sun.  &  Sto.  R.  208 ;  DreweU  v.  Sheard,  7  Car.  & 
Payne,  R.  465,  and  82  Eng.  Com.  Law  Rep.  585 ;  Mason  v.  Hill,  8  Bam. 
&  Adol.  R.  76,  and  28  Eng.  Com.  Law  Rep.,  and  5  Bam.  &  Adol.  R.  1, 
and  27  Eng.  Com.  Law  Rep.  11 ;  and  see  for  other  English  authorities, 
Matthews  on  Pres.  Ev.  296  to  816 ;  Gale  &  What  on  Easem.  64,  et  seq. 

1  Bealy  v.  I^w,  6  East,  R.  208. 
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used  to  work  his  said  mills ;  and  that  the  defendants 
injuriously  widened^  deepened,  and  enlarged  certain 
sluices  leading  out  of  a  part  of  the  river  Irwell,  higher 
up  than  the  commencement  of  the  plaintiff's  stream, 
and  thereby  drew  off  and  diverted  from  the  said  river, 
a  greater  quantity  of  water  than  they  had  done  pre- 
viously, by  which  it  was  prevented  from  flowing  to  the 
premises  of  the  plaintiff  The  question  presented  to 
the  Court  was,  as  to  the  quantity  of  water  to  which 
the  defendant  was  entitled,  by  virtue  of  his  uninter- 
rupted enjoyment  Lord  Ellenbobough,  C.  J!,  -r- "  The 
general  rule  of  law,  as  applied  to  this  subject,  is,  that 
independent  of  any  particular  enjoyment  used  to  be 
had  by  another,  every  man  has  a  right  to  have  the 
advantage  of  a  flow  of  water  in  his  own  land  without 
diminution  or  alteration,  but  an  adverse  right  moff  exist, 
founded  on  the  occupation  of  another.  And  although 
the  stream  be  either  diminished  in  quantiiy,  or  even 
corrupted  in  quality,  as  by  means  of  the  exercise  of 
certain  trades,  yet  if  the  occupation  of  the  party  so 
taking  and  using  it,  have  existed  for  so  long  a  time 
as  may  raise  the  presumption  of  a  grant,  the  other 
party,  whose  land  is  below,  must  take  the  stream  sub- 
ject to  such  adverse  right  I  take  it,  that  twenty 
years'  exclusive  enjoyment  of  the  water,  in  any  par- 
ticular manner,  affords  a  conclusive  presumption  of 
right  in  the  party  so  enjoying  it,  derived  from  grant 
or  act  of  Parliament"  Again,  in  Balston  v.  Bensted,^ 
the  defence  intended  to  be  set  up  in  that  case  was, 
that  the  plaintiff  had  no  exclusive  right  to  the  supply 
of  certain  water  to  which  he  laid  claim,  inasmuch  as 


1  Balston  v.  Bensted,  1  Campb. R.  463,  and  Ante,  §  111. 
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the  principle  on  which  twenty  years'  running  water 
confers  a  right,  appeared  from  the  cases  to  be,  that 
after  an  adverse  possession  for  so  long  a  time,  a  grant 
was  to  be  presumed  from  the  owners  of  the  land 
farther  up  the  streant  Such  a  grant  could  not  here 
be  presumed,  as  previously  to  the  drain  being  made, 
probably  no  individual  knew  that  the  plaintiff's  spring 
was  fed  by  water  percolating  through  the  strata  in  the 
^ose^  now  occupied  by  the  defendant  But  Lord 
Ellenborough  observed  early  in  the  trial,  that  ^*the 
only  question  was,  whether  the  diminution  of  the 
supply  of  water  to  the  plaintiff's  bath  had  been  caused 
by  the  drain  being  dug  by  the  defendant;  and  that 
there  could  be  no  doubt,  but  that  twenty  years'  exclu- 
sive enjoyment  of  water,  in  any  particular  manner, 
affords  a  conclusive  presumption  of  right  in  the  party 
80  enjoying  it" 

§  206.  In  the  absence  of  a  special  custom,  it  has 
been  held^  that  artificial  watercourses  are  not  distin- 
guished from  natural  ones ;  and  that  a  title  may  be 
gained  by  twenty  years'  user  as  weU  to  the  former  as 
the  latter.'  The  important  case  of  Arkwright  v.  Qell^ 
turned  upon  the  right  of  the  party  receiving  water 


^  Afl  to  ntbterranean  dxTenioD,  see  Ante,  §  109  - 115. 

9  Magor  V.  Cliadwick,  11  Adol.  &  £11.  R.  571/ 

3  Arkwright  o.  Gell,  5  M.  &  Webb.  R.  220,  Excb.  £.  T.  1889.  It 
woald  appear  from  the  fiicts  of  this  case,  that  there  was  no  ^perpelua 
cavLsa^  the  flow  of  water  being  of  a  temporary  natare  only;  it  also  seems 
by  no  means  clear,  that  the  easement  claimed  would  not  have  imposed  the 
obligation  not  onlj  ^pati  aut  nonfacere  "hnt  also  to  do  something  positive, 
to  continue  the  mining  operations.  If  this  be  so,  if  the  flow  of  water  coald 
not  have  continued  in  the  manner  desired  by  the  plaintiff,  supposing  the 
mines  to  be  abandoned,  it  is  clear  that  the  obligation  thus  sought  to  be  im- 
posed was  directly  opposed  to  the  legal  constitution  of  easements.  Gale 
&  What  on  Easem.  127.    See  Ante,  §  4.  « 

21* 
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drained  from  a  mine,  to  compel  the  owners  of  the  mine 
to  continue  such  discharge;  and  the  Court  decided, 
that  in  that  case  no  such  right  existed.  The  party 
would  only  have  a  right  to  use  the  water  in  question 
sa  long  as  it  continued  there ;  and  an  user  for  twenty 
years  or  longer  time,  would  afford  no  presumption  of  a 
grant  of  the  right  to  the  water  in  perpetuity;  for, 
such  a  grant  would  in  truth  be  nothing  more  nor  less 
than  an  obligation  on  the  mine-owner  not  to  work  his 
mines,  by  the  ordinary  mode  of  getting  minerals, 
below  the  level  drained  by  that  sough,  and  to  keep 
the  mines  flooded  up  to  that  level,  in  order  to  make 
the  flow  of  the  water  constant,  for  the  benefit  of  those 
who  had  used  it  for  some  profitable  purpose.  ^  How 
can  it  be  supposed,"  said  Paree,  B.,  ^  that  the  mine- 
owners  could  have  meant  to  have  burdened  them- 
selves with  such  a  servitude,  so  destructive  to  their 
interests;  and  what  is  there  to  raise  an  inference  of 
such  an  intention  ?  The  mine-owner  could  not  bring 
an  action  against  the  person  using  the  stream  of  water, 
so  that  the  omission  to  bring  an  action  could  afford  no 
argument  in  favor  of  the  presumption  of  a  grant ;  nor 
could  he  prevent  the  enjoyment  of  that  stream  of 
water  by  any  act  of  his,  except  by  at  once  making  a 
sough  at  a  lower  level,  and  thus  taking  away  the 
water  entirely,  —  a  course  so  expensive  and  incon- 
venient, that  it  would  be  very  unreasonable,  and  a 
very  improper  extension  of  the  principle  which  applies 
to  the  case  of  lights  —  to  infer,  from  the  abstinence  of 
such  an  act,  an  intent  to  grant  the  use  of  the  water  in 
perpetuity,  as  a  matter  of  right." 

§  207.  In  Bealy  v.  Shaw,"  Lord  Ellenborough,  in 


1  Bealy  v.  Shaw,  6  East,  R.  215. 


I 


CH.  71.]  PBESUllPnON  OF  QRAIIT.  247 

giTing  his  opinion,  obseryes,  that  less  than  twenty 
years*  enjoyment  of  the  'water  of  a  watercourse,  may 
or  may  not  afford  a  conclusive  presumption  of  right 
It  is  very  certain,  that  an  adverse  possession  for  less 
than  twenty  years  requires  same  other  proof  in  support 
of  the  right  -,  ^  but  although  in  general  a  grant  cannot 
be  presumed  less  than  twenty  years,  yet  a  Heense  may. 
Thus,  an  inclosure  made  from  the  waate  twelve  or 
thirteen  years  before,  and  seen  by  the  steward  of  the 
same  lord  from  time  to  time,  without  objection  made, 
may  be  presumed  by  the  jury  to  have  been  made  by 
the  license  of  the  lord ;  and  hence,  ejectiaent  cannot 
be  brought  against  him  as  a  trespasser.  Without  pre- 
vious notice  to  throw  it  up.* 

§*208.  The  doctrine  that  easements  of  every  sort 
may  be  acquired  by  an  adverse  user,  for  the  period  of  % 
time  limited  by  the  statute  of  limitationB  for  the  right 
of  entry  upon  land,  has  been  adopted  and  been  very  fre- 
quently applied  by  the  Courts  of  the  United  States.  In 
Ricard  v.  Williams,  in  the  Supreme  Court  of  the  United 
States,^  that  Court  declared,  that  it  was  the  ^policy  of 
Courts  of  Law  to  limit  the  presumption  of  grants  to 
periods  analogous  to  those  of  the  statutes  of  limitation, 
in  cases  where  such  statutes  did  not  directly  apply; 
and  that  there  was  no  difference  in  the  doctrine,  whe- 
ther the  grant  relates  to  corporeal  or  incorporeal  here- 
ditaments.  Where  the  right  to  a  ferry  was  in  question, 


1  Bex  V.  Wardioper,  A  Burr.  B.  2024 ;  and  see  4  Esp.  B.  69 ;  Bicard 
V.  Williams,  7  Wlieat  (U.  S.)  B.  59.  la  Haight  v,  Morris  Aqueduct,  4 
Wash.  (Cir.  Co.)  B.  607,  it  seemed  to  be  considered  by  the  Court,  that  an 
enjoyment  short  of  twenty  years,  under  particular  circumstances,  may 
create  the  presumption  of  a  grant 

s  Doe  <f.  Foley  v.  Wilson,  11  East,  B.  56 ;  and  see  Post,  Chap.  VUL 

8  Bicard  v.  Williams,  7  Wheat  (U.  S.)  B.  59. 
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the  Court  just  mentioned  considered^  that  the  com- 
plainants had  so  long  slept  upon  their  rights,  that  they 
were  without  remedy,  whether  they  knew  of  an  adverse 
possession,  or  through  negligence,  and  a  failure  to  look 
after  their  interests,  permitted  the  title  of  another  to 
grow  into  maturity.'  In  Hill  v.  Crosby,  in  Massachu- 
setts,^ the  controversy  was  respecting  a  riffbt  of  my, 
the  action  being  for  a  disturbance  of  a  way  over  a 
river,  by  throwing  down  the  abutment  of  a  bridge 
which  the  plaintiff  had  rebuilt  The  counsel  for  the 
defendant  admitted,  that,  in  England,  a  grant  might  be 
presumed  from  an  adverse  enjoyment  of  twenty  years 
unexplained;  but  they  contended,  that  the  principle 
was  inapplicable  in  Massachusetts,  in  consequence  of 
the  statute  of  1783,  which  requires  a  conveyance  of 
any  interest  in  land  to  be  by  deed,  and  to  be  recorded ; 
and  that  the  statute  of  1786,  which  provides  for  laying 
out  private  ways,  and  making  them  matters  of  record, 
negatived  the  principle,  that  twenty  years*  enjoyment 
shall  afford  a  presumption  of  a  grant.  C.  J.  Pabsohs, 
after  remarking,  that  in  point  of  law  the  facts  did  not 
show  a  title  to  the  way  in  the  plaintiff,  observed :  ^  The 
continued  use  of  the  way  and  bridge  by  the  plaintiff's 
father  and  himself,  for  more  than  twenty  years,  the 
keeping  up  and  repairing  the  bridge,  and  the  passing 
the  river  in  the  same  place  in  a  boat  when  the  bridge 
was  down,  show  a  cordinviiy  of  possession  sufficient  to 
warrant  the  presumption  of  a  grant ;  and  we  have  no 
doubt,  a  right  to  an  easement  may  be  so  proved  in  this 
country,  as  well  as  in  England."  *    ^  It  is  a  general  and 


1  Bowman  v,  Wather,  1  How.  (U.  S.)  R,  189. 

s  Hill  V.  Crosby,  1  Pick.  (Man.)  R.  466. 

3  The  question  arose  in  Coolidge  v.  Learned,  in  MaanclnisettBy  as  to 
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highly  salutary  rule  of  law,"  sajrs  Mr.  C.  J.  Shaw,  in  a 
much  later  case  in  Massachusetts,  ^  that  a  right  or  ease- 
ment which  may  be  acquired  by  grant,  may  be  acquired 
by  long-continued  peaceable  use  and  enjoyment,  with- 
out contest  or  claim  on  the  part  of  those  who  would 
have  an  interest  in  denying  or  contesting  it."  ^ 

§  209.  The  enjoyment  and  exercise  must  be  adverse 
in  the  exact  sense  that  the  possession  of  the  land  must 


the  length  of  time  requuUe  to  create  a  prescriptive  right  to  a  parcel  of  land 
for  a  landing  place  adjoining  Charles  River.    This  question  was  fully  con- 
sidered by  Wilde,  J.,  who  delivered  the  opinion  of  the  Court    He  consi- 
dered it  extraordinary  that  the  time  of  legal  prescription  should  continue 
to  l)e  reckoned  from  so  distant  a  period  as  the  reign  oi  Richard  I.,  and  it 
seemed,  he  said,  to  the  Court,  that,  for  all  practical  purposes,  it  might  as 
well  be  reckoned  from  the  creation.    The  limitation  was  founded  on  the 
equitable  construction  of  the  statute  West  18  £dw.  L,  c.  S9,  which  pro- 
vided, that  no  writ  of  right  should  be  mainteuned  except  as  a  seisin  from 
the  time  of  Richard  I.    When  the  limitation  of  a  writ  of  right  was  reduced 
by  the  statute  32  Hen.  VULL,  c.  2,  to  sixty  years,  a  similar  reduction  should 
have  been  made  in  the  limitation  of  the  time  of  legal  memory.    Thb  was 
required  not  only  by  public  policy,  to  quiet  long-continued  possessions,  but 
by  a  regard  to  consistency,  as  it  would  have  been  following  up  the  princi- 
ple upon  which  the  first  limitation  was  founded.    No  solid  and  satisfactory 
reason  appeared,  why  the  opinion  of  RoUe,  (2  Abr.  269,)  that  an  undis- 
turbed enjoyment  of  an  easement  for  a  period  of  time  sufficient  to  give  a 
title  to  land  by  possession,  was  not  adopted  by  the  Courts.    But  it  did 
appear,  that  the  principle  on  which  his  opinion  was  founded  was  respected 
and  carried  into  operation  in  another  form ;  for  although  the  Courts  con- 
tinued to  adhere  to  the  limitation  before  adopted,  yet  the  long  enjoyment 
of  an  easement  was  held  to  be  a  sufficient  reason,  not  only  to  authorize 
but  to  require  a  jury  to  presume  a  grant    In  the  one  case,  the  grant  is 
presumed  by  the  Court,  or  rather  is  presumed  by  the  law,  and  in  the  other 
case,  it  is  presumed  by  the  jury  under  the  direction  of  the  Court.    As 
Starkie  remarks,  '*  it  seems  to  be  very  difficult  to  say,  why  such  presump- 
tions should  not  at  once  have  been  established  as  mere  presumption  of  law, 
to  be  applied  to  the  facts,  without  the  aid  of  a  jury."  Coolidge  v.  Learned, 
8  ^ck.  (Mass.)  R.  504.    The  views  of  the  Court  in  this  case  are  sanc- 
tioned in  the  subsequent  case  of  Melvin  v.  Whiting,  10  n>.  297;   See  Ante, 
S  201,  n.  4. 
1  Williams  v.  Nelson,  28  Rck.  (Mass.)  R.  141. 


250  LAW  OF  WATSRCOUBSES.  [CH.  VL 

be  so,  to  warrant  the  application  of  the  statute  of  limir 
tations,  in  an  action  of  ejectment^  Most  of  the  statutes 
of  limitations  in  the  United  States,  like  the  English 
statute  of  James  L,  c.  16,  prescribe  the  period  of  twenty- 
years  for  the  right  of  entry  upon  land  held  adversely ; 
but  in  the  State  of  South  Carolina  tha  time  ia^ve  years ; ' 
in  Connecticut  and  Vermont,^^^  years  j '  and  in  Penn- 
sylvania twentff-one  years.*  Yet,  although  the  periods 
of  limitation  be  different  in  different  countries  or  States, 
as  the  statutes  are  drawn  with  slight  variations  of 
phrase,  and  all  being  in  pari  materia^ — the  object  and 
intention  being  the  same,- they  require  a  uniform 
construction.^  The  mere  change  in  phraseology  in  an 
act  of  limitations  before  in  force,  in  a  revision  of  it,  will 
work  no  alteration  in  the  law  previously  declared ;  un- 
less it  indisputably  appears  that  such  was  the  intention 
of  the  legislature.^  It  is  certain,  that  whatever  may  be 
the  period  of  time  which  the  act  of  limitations  may 


1  Colvin  V.  Bamet,  17  Wend.  (N.  Y.)  R.  562;  Hart  v.  Yose,  19  lb. 
865 ;  Dyer  v.  Depui,  5  Whart  (Penn.)  R.  584. 

9  Anderson  v.  Gilbert,  1  Bay,  (S.  C.)  R.  875.  But  in  South  Gait)l]na 
the  law  on  the  subject  of  prescription  does  not  seem  to  take  from  the  act 
of  limitations  of  1712,  for  in  Sims  v.  Davis,  1  Cheves'  Law  and  Eq.  Rep. 
2,  it  was  assumed  as  settled  law  that  twenty  years'  enjoyment  of  a  way- 
over  another's  land,  was  presumptive  evidence  of  right  In  Louisiana,  lihe 
time  of  prescription  varies  according  to  the  subject,  fhun  three  to  thirty 
years.  (Civil  Code  of  Louis.  8435  -  3476.)  In  that  State  the  right  ofdr^ 
is  acquired  by  prescription  on  an  enjoyment  often  years  without  comphunt. 
Vincent  v,  Michel,  7  Louis.  R.  52. 

3  Ingraham  v.  Hutchinson,  2  Conn.  R.  584 ;  Mitchell  v.  Walker,  2  Aik. 
(Vt)  R.  266  ;  Rogers  v.  Paige,  Brayt  (Vt)  R.  169 ;  Norton  r.  Valentine, 
14  Vt  R.  239 ;  Rogers  v.  Bancroft,  20  Vt  R.  250. 

4  Cooper  17.  Smith,  9  Serg.  &  Rawle,  (Penn.)  R.  26. 
s  Murray  v.  £.  India  Co.  5  B.  &  Aid.  R.  204. 

6  Taylor  v.  Delancey,  2  Caines  Ca.  in  Err.  148 ;  Yates*  Case,  4  Johns. 
(N.  Y.)  R.  859 ;  Brown,  (matter  of,)  21  Wend.  (N.  Y.)  R.  816 ;  Tbennt 
r.  Hart,  2  Hill,  (N.  Y.)  R.  880. 
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prescribe  for  enforcing  a  right  of  entry  opon  land,  an 
adverse  enjoyment  of  a  watercourse,  in  any  particolar 
manner,  will,  in  this  country,  be  presomptiTe  evidence 
of  a  grant     For  example,  the  exclusive  use  of  water 
flowing  through  an  aqueduct  by  the  owners  and  occu- 
pants of  a  house,  for  the  term  of  twenty  years,  furnishes, 
in  New  Hampshire,  evidence  of  a  grant  from  the  owner 
of  the  land  through  which  it  is  brought,  of  a  right  to 
have  it  flow  in  the  manner  it  has  been  accustomed  to 
flow  during  that  time ;  ^  and  in  Pennsylvania,  no  shorter 
space  of  time  than  twenty-one  years  (and  that  is  suffi- 
cient) vrill  create  a  right  in  one  riparian  proprietor  to 
the  privilege  of  abutting  his  dam  upon  the  land  of 
another." 

3.  Adverse  Eiyoyment. 

§  210.  It  appears,  that,  in  order  to  raise  the  pre- 
spmption  of  a  grant  of  an  easement  in  a  watercourse, 
the  user  or  enjoyment  must  have  been  adverse.  The 
doctrine  of  the  Conmion  Law,  as  cited  by  Lord  Coke 
from  Bracton,  exactly  agrees  with  the  Civil  Law,  which 
expressed  the  essential  qualities  of  the  user  by  the 
dear  and  concise  rule,  that  it  should  be  ^  nee  vi,  nee 
clam,  nee  precario  "  *  —  the  possession  must  be  peace- 
able, open,  and  as  of  right  When  it  is  said,  that  the 
possession  must  be  long,  it  is  during  the  time  required 


1  Watkins  v.  Feck,  13  N.  Hamp.  R.  860. 

>  Beidelman  v.  Foolke,  5  Watts,  (Fenn.)  R.  808. 

3  Ca  Litt  118,  b;  Bracton,  lib.  2,  f.  51 ;  C.  L.  1  ff.  de  sery.  L.  10  ff. 
a  leiT.  vind. ;  Gale  &  VHiat  on  Easem.  88.  In  MaasachuBetts,  the  tenn 
of  twenty  yean  is  tempw  Umgum,  Sargent  v.  Ballard,  9  Hck.  (Mass.) 
R.251. 
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by  law;  when  it  is  said  it  most  be  caniinuatis,  it  is 
meant  that  it  must  be  uninterrupted  by  any  lawful 
impediment.^ 

§  211.  As  4t  respects  the  pacific  and  uninterrupted 
character  of  the  enjoyment  or  user  by  the  Civil  Law, 
any  enjoyment  or  user  was  deemed  forcihk  to  which 
opjposition  was  offered  either  by  word  or  deed,  by  the 
owner  of  the  servient  tenement.'  Any  acts  of  inter- 
ruption or  opposition,  from  which  a  jury  might  infer 
that  the  enjoyment  was  not  rightful,  were,  at  Common 
Law,  sufficient  to  defeat  the  effect  of  the  enjoyment ; 
the  question  being,  whether,  under  all  the  facts  of  the 
case,  such  enjoyment  had  been  under  a  concession  of 
right.^  The  principle  on  which  the  statute  of  limita- 
tions is  predicated,  is,  that  when  an  action  of  ejectment 
is  not  brought  until  after  the  time  limited  has  expired, 
it  is  incumbent  on  the  lessor  of  the  plaintijBT  to  prove 
an  actual  entry y  accompanied  with  an  intention  of 
making  claim  (animo  clamandij  within  such  time  ;  that 
is,  there  must  be  an  entry  upon  the  land  in  question  ; 
and  if  by  force  or  fraud  the  party  is  prevented  from 
making  such  entry  upon  the  land  in  question,  his  intent 
to  do  so,  declared  as  near  the  land  as  possible,  is  equi- 
valent to  an  actual  entry.  The  entry  must,  at  all 
events,  be  such  as  to  chaUenge  the  right  of  the  occupant, 
and  such  as  to  amount  to  unequivocal  evidence  of  an 
intent  to  resume  possession.  The  application  of  this 
general  doctrine  to  the  enjoyment  of  easements  in 
watercourses,  it  is  presumed  will  not  be  questioned ; 
but  stUl,  there  may  be  occasional  interruptions  of  such 


1  Gale  &  What  on  Easem.  84. 

9  L.  1,  §  5}  6,  ff.  quod  ▼!  aut  clam. 

3  See  Ang.  on  Lim.  Chap.  XXX.,  §  10, 11. 
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enjoyment,  which,  under  peculiar  circumstances,  will 
not  be  conclusive  of  a  superior  right  to  control  and 
limit  the  entire  use  of  the  water,  to  suspend  it  at  plea- 
sure, or  destroy  it  at  discretion.^  If  the  interruption 
k  occasioned  by  the  excessiye  dryness  of  seasons,  of 
from  some  other  cause  over  which  the  plaintiff  has  no 
control,  it  cannot  be  held  that  his  right  is  by  such 
means  lost' 

§  212.  It  has  been  held  by  Mr.  J.  Stoby,  that,  «The 
nature,  object,  and  value  of  the  use  are  very  material 
ingredients  to  explain  and  qualify  the  effect  of  such 
interruptions.  It  is  not,  for  instance,  to  be  presumed, 
that  valuable  mills  wiU  be  erected  to  be  fed  by  an  arti- 
ficial canal  from  a  river,  and  the  stream  be  indispensa- 
ble for  the  support  of  such  mills,  and  yet  that  the  right 
to  the  stream  is  so  completely  lodged  in  another,  that 
it  may  be  cut  off,  or  diminished,  or  suspended,  at  plear 
sure  ;  but,  if  there  should  not  be  water  enough  for  the 
progressive  wants  of<  all,  the  riparian  proprietor  should 
reserve  to  himself  the  power  of  future  appropriation  for 
his  own  exclusive  use.  In  such  cases,  reasonable  pre- 
sumption must  be  made  from  acts  in  their  own  nature 
somewhat  equivocal  and  susceptible  of  different  ititer- 
pretations.  The  interruptions  may  arise  frt)m  resistance 
to  an  attempt  by  the  canal-owner  to  extend  the  reach 
of  his  dam  further  into  the  river  for  the  purpose  of 
appropriating  more  water,  or  from  a  desire  to  prevent 
undue  waste,  in  dry  seasons,  to  the  injury  of  the  ripa^ 
nan  proprietor.  But  the  presumption  of  an  absolute 
and  controlling  power  over  the  whole  flow,  a  continuing 


1  Tjrler  V.  Wilkinson,  4  Mason,  (Cir.  Co.)  R.  897. 
>  Hall  V.  Swift,  6  Scott,  K.  167. 
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power  of  exdusiye  appropriation  from  time  to  time,  in 
the  riparian  proprietor,  as  his  wants  or  will  may  infla- 
ence  his  choice,  would  require  the  most  irresistible 
facts  to  support  it.  Men  who  build  mills,  and  invest 
valuable  capital  in  them,  cannot  be  presumed,  without 
the  most  conclusive  evidence,  to  give  their  deliberate 
assent  to  the  acceptance  of  such  ruinous  conditions."  ^ 

§  213.  Where  the  enjoyment  has  been  under  per- 
tmmn  asked  from  time  to  time,  this,  upon  each  occa- 
sion, amounts  to  an  admission  that  the  asker  had  then 
no  right.  The  very  mode,  indeed,  in  which  this  enjoy- 
ment, under  constantly  renewed  permission,  operates  in 
defeating  the  previous  user,  is,  that  it  breaks  the  con- 
tinuity of  the  enjoyment;^  and  it  is  expressly  laid 
down,  that  the  breaking  the  continuity  is  inconsistent 
with  the  enjoyment  during  the  period  of  twenty  years, 
and  that,  for  that  very  reason,  evidence  of  the  breaking 
of  such  continuity  is  admissible  on  the  traverse  of  the 
enjoyment.* 

§  214.  In  Sargent  v.  Ballard,  in  Massachusetts,^  the 
plainti£fe  claimed  a  right  of  dockage  upon  the  land  of 
the  defendant  It  was  claimed  by  what  the  civilians 
call  a  praedial  service,  due  from  the  estate  of  the  de- 
fendant to  the  estate  of  the  plaintifib,  which  is  analo- 
gous to  the  right  of  watering  cattle,  conducting  water, 
&c.^  It  appeared  that  a  former  owner  of  the  land  had 
enjoyed  the  easement  in  question  for  less  than  twenty 
years,  when  the  land  to  which  it  was  attached  was  con- 


"  Tyler  v.  Wilkinson,  4  Mason,  (Cir.  Co.)  R.  897. 
s  Gale  &  What  on  Easem.  68,  citing  1  Cr.  M.  &  Roe.  R  614. 
3  Tickle  17.  Brown,  4  Adol.  &  £11.  R.  888 ;  Beesly  v.  Clark,  2  Bing. 
N.  C.  705 ;  Sargent  v.  Ballard,  9  Pick.  (Mass.)  R.  251. 
*Ilnd. 
s  See  Ante,  §  141  - 144. 
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facated  by  the  govenimeni  The  cause  was  tried  be- 
fore Parkeb,  C.  J.,  who  instructed  the  jury,  that  the 
plaintiffe^^in  order  to  establish  their  claim  to  the  right 
they  set  up,  as  an  easement,  it  was  not  requisite  for 
them  to  produce  a  deed,  or  to  prove  that  one  ever 
existed ;  the  rule  being,  that  twenty  years'  occupation 
alone  is  sufficient  ground  of  presumption,  that  the 
occupation  began  in  virtue  of  a  compact  between  the 
parties ;  but  this  rule  was  to  be  applied  only  in  cases 
where  all  the  legal  qualities  of  such  right  are  proved 
to  exist  One  of  these  legal  qualities,  said  the  learned 
Judge,  is,  ^  that  the  occupation  must  be  uninterrupted 
by  the  owner  of  the  land."  Upon  a  motion  for  a  new 
trial,  one  of  the  reasons  for  which  was,  that  the  instruc- 
tions to  the  jury  were  erroneous,  Putnam,  C.  J.,  who 
delivered  the  opinion  of  the  Court,  said,  ^The  Chief 
Justice  instructed  the  jury,  that  the  plaintiflh  could  not 
join  the  period  of  the  occupation  of  Governor  Hutchin- 
son, before  the  revolution,  to  their  own  subsequent 
occupation,  because  the  occupation  was  interrupted 
from  1774  to  1780.  The  objection  to  this  part  of  the 
charge  has  been  involved  in  the  consideration  of  the 
other.  For  if  it  is  an  essential  fact,  that  the  use  should 
be  cordmued  as  well  as  peaceable  for  tweniy  years,  the 
time  of  the  interruption  from  1774  to  1780  could  not 
be  counted  to  make  out  the  requisite  time  of  twenty 
years.  Such  an  interruption  would  be  what  the  civi- 
lians call  a  usurpation;^  which  is  a  discontinuance 
given  to  prescription,  in  point  of  time  and  possession, 
*  for  upon  a  commencement  of  usurpation,  prescription 
is  destroyed  or  annihilated,  and  must  begin  again; 


1  Ayl  Gt.  Law,  821,  324. 
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which  usurpation  may  be  by  '  an  extrajudicial  denun- 
ciation or  claim  of  righV  and  especially  ^  by  a  con- 
testation of  8idi'  But  the  time  which  an  ancestor 
possessed  may  be  extended  and  all6wed  to  his  heirs ; 
and  the  same  rule  applies  to  buyers  and  sellers.  ^  Inter 
venditor  em  guoque  et  emptor  em  eorfjungi  tempora*^  All 
that  would  be  required  by  the  possessor  would  be,  evi- 
dence that  the  possession  had  been  legally  continued 
from  one  owner  to  another.^  It  was  therefore  a  correct 
instruction  which  was  given  by  the  Chief  Justice,  that 
the  plaintiffs  could  not  lap  on  Governor  Hutchinson'srtime 
to  Parsons's,  because  of  the  interruption  from  1774  to 
1780.  But  the  plainti£&  might  avail  themselves  of  the 
continued  possession  of  their  ancestors,  as  well  as  of 
their  own.  And  if  Governor  Hutchinson  acquired  the 
right  before  he  went  away,  in  1774,  it  would  have 
passed  with  the  estate  in  virtue  of  the  confiscation  and 
the  deed  of  the  Commonwealth  to  Sargent  and  Par* 
sons.** 

§  215.  The  enjoyment  must,  in  the  second  plade,  be 
nee  clam,  or  open  and  notorious.  By  the  CivU  Law,  it 
was  suflSoient  to  do  away  or  vitiate  the  user,  if,  from 
the  acts  of  the  party  claiming  by  virtue  thereof,  an 
intention  of  concealment  could  be  inferred ;  *  and  the 
user,  by  the  Civil  Law,  might  be  secret,  either  from 
the  mode  in  which  a  party  enjoys  it,  or  from  the  nature 
of  the  easement  itself.  Instances  of  the  former  kind 
are  where  the  right  is  exercised  by  stealth,  or  in  the 
night,  TaHs  uaus  non  valeUt^  cum  sit  elandestinm  et  idem 


1  Inst  Jostin.  lib.  2,  tit  6,  §  8. 

»  See  Rowland  v.  Wolfe,  1  Bailey,  R.  56. 

3  L.  8,  §  8,  ff.  qnod  vi  aut  clam ;  Gale  &  Wbat  on  Easem.  85. 
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erit  si  noctumus  ;^  and  instances  of  the  latter  occur 
where  a  claim  is  made  to  an  extraordinary  degree  of 
support  to  a  house  from  the  neighboring  soU,  in  conse- 
quence of  an  excavation  on  the  party's  own  land,  not 
visible  to  the  neighbor.*  The  Common  Law  also  pro- 
ceeds upon  the  ground  that  there  has  been  an  acqvir 
escence  on  the  part  of  the  servient  owner ;  a  ground  of 
supposition  which  can  never  exist,  if  an  occupation  be 
so  clandestinely  taken,  as  not  to  afford  notice  of  the 
same.^  The  same  principle  will  apply,  as  is  applied  to 
the  adverse  possession  of  land  under  the  statute  of 
limitations,  and  which  has  been  very  clearly  and  fully 
expressed  by  Mr.  C.  J.  Shaw,  viz.,  "  One  point  seems 
to  be  well  settled,  which  is,  that  very  strong  acts  of 
exclusive  possession,  such  as  building,  inclosing,  and 
cultivating,  and  that  for  a  long  time,  and  openi^  and 
notoriously^  are  necessary,  in  order  to  constitute  an 
actual  ouster  of  the  true  owner,  who  has  no  notice  of 
stick  acts  J'  ^  In  the  case  of  uncultivated  lands  in  new 
settlements,  the  party  claiming  title  by  possession 
must  show  an  occupation  of  that  nature  and  notoriety, 
that  the  owner  may  be  presumed  to  know  of  it ;  other- 
wise, length  of  time  would  run  against  a  man  when  he 
had  no  ground  to  believe  that  his  rights  had  been  in- 
fringed.^ Cattle  ranging  at  large,  in  North  Carolina, 
it  has  been  held,  is  not  such  an  occupation,  as  will  give 
notice  to  the  adverse  claimant ;  and  neither,  for .  the 


^  Bractoii,  lib.  2,  f.  52. 

3  L.  1,  §  5,  6,  ff. ;  L.  6,  ff.  de  adq.  vel,  amit  poos. 
3  See  Ang.  on  Lim.  Chap.  XXX.  §  IS^et  seq.,  and  the  authorities  there 
cited  in  reference  to  the  doctrine  of  adyerse  poBseaaion  of  land. 
«  Blood  V.  Wood,  1  Met  (Mass.)  B.  528. 
^  ProprietoiB  of  Kennebec  Forchaae  o.  Skinner,  4  Mass.  R.  416. 

22* 


258  LAW  Of  WAZEBCOTJRSES.  [CH.  VI. 
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same  reason,  is  the  overflowing  of  land  remotely  situ- 
ated.^ 

§  216.  Thirdly,  and  above  all,  the  enjoyment  mnst 
be  08  of  right.  The  fact  of  a  peaceable  and  open  en- 
joyment or  user,  may  be  said  to  be  per  se  only  an  iatro- 
ductory  fact  to  a  link  in  the  chain  of  right  to  an 
easement,  and  which  will  not  simply  of  itseli^  though 
long  continued,  bar  the  title  of  him  seised  of  the  land 
in  which  the  easement  is  claimed.  The  reason  is,  the 
enjoyment  or  user  may  not  have  been  originally  com- 
menced, or  subsequently  continued,  with  an  intention 
to  claim  the  easement ;  but,  on  the  contrary,  may  have 
been  with  an  entire  understanding  between  the  parties, 
that  no  such  claim  is  to  be  set  up.  The  reason,  in 
other  words,  is,  that  it  may  have  been  a  permissive 
occupation,  which,  in  the  language  of  the  Master  of 
the  Rolls,  in  Chdmondeley  v.  Clinton,^  ^  However  long 
it  may  in  point  of  fact  have  endured,  could  never  ripen 
into  a  title  against  any  body ;  for  it  was  not  considered 
as  the  possession  of  the  precarious  occupier,  but  of  him 
upon  whose  pleasure  its  continuance  depended."  In 
reference  to  the  e£fect  of  possession  in  questions  under 
the  statute  of  limitations,  (and  we  have  seen  that  the 
claim  of  title  to  an  easement  by  virtue  of  twenty 
years'  enjoyment,  is  analogous  to  a  claim  of  title  to 
the  land  itself  by  virtue  of  possession  for  the  time 
prescribed  by  that  statute,)  Marshall,  C.  J.,  says  that 
it  has  not  only  been  recognized  in  the  Courts  of  Eng- 
land, but  in  all  other  countries,  where  the  rules  in  those 
Courts  have  been  adopted,  that  a  possession  which  was 


1  Andrews  v.  Mulford,  Hayw.  (N.  C.)  R.  811. 
9  Cholmondeley  v.  Clinton,  2  Jac.  St  Walk.  B.  1. 
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permissiye  and  entirely  consistent  with  the  title  of 
another^  should  not  bar  that  title ;  and  that  it  would 
shook  the  sense  of  righl^  which  must  be  felt  b j  aU 
legislators  and  all  judges,  were  it  otherwise.^  The 
enjoyment  of  an  easement  had  under  the  license  or 
permission  from  the  owner  of  the  servient  tenement^  is 
consistent  with  the  right  of  the  owner  of  the  servient 
tenement,  and  consequently  confers  no  right  to  the 
easement.  Each  renewal  of  the  license  rebuts  the  pre- 
sumption which  would  otherwise  arise,  that  such  enjoy- 
ment was  had  under  a  claim  of  right  to  the  easement' 
The  ** precarious  enjoyment"  of  the  Civil  Law,  by 
which,  as  has  been  already  seen,  no  prescriptive  right 
could  be  acquired,  is  identical  with  the  permissive 
enjoyment  of  the  Common  Law.^  If,  therefore,  the 
enjoyment  is  shown  to  have  originated  in  mistake, 
license,  or  favor ;  or  if  it  was  commenced  and  continued 
in  a  manner  which  has  not  indicated  a  claim  of  righty 
the  enjoyment  is  not  adverse.^  So  if  within  twenty 
years  fix)m  the  time  an  adverse  user  first  commenced, 
the  person  usiug  it  adversely  has  applied  to  the  owner 
of  the^^land  to  purchase  the  privilege  or  easement ; 
this,  if^explained,  raises  no  presumption  of  a  grant^ 
But  if  such  easement  has  been  possessed  and  used  for 
the  term  of  twenty  years,  in  a  manner  to  furnish  evi- 
dence of  an  adverse  enjoyment^  and  raise  the  presump- 
tion of  a  grant ;  and  the  owner,  after  the  expiration  of 
that  term  of  time,  denies  the  right,  and  there  is  there- 


1  United  States  o.  Airedendo,  6  PeteiB,  (U.  S.)  R.  748. 

s  MonoKrath  Canal  Co.  v.  Harford,  1  Cr.  M.  &  Bos.  R.  614. 

3  Gale  &  Wliat  on  Easem.  85. 

«  Campbell  v.  Wilson,  8  East,  R.  294. 

s  Watkins  v.  Feck,  18  N.  Hamp.  R.  860. 
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upon  a  negotiation  for  a  purchase^  and  an  agreement 
whicb  is  not  perfected ;  such  attempt  to  purchase  will 
not  preclude  the  party  from  relying  upon  the  presump- 
tion of  grant  by  reason  of  the  previous  adverse  pos- 
session.^ The  enjoyment  without  interruption  for  the 
length  of  time  for  the  right  of  entry  upon  land,  is  so 
strong  evidence  of  a  right,  that  the  juiy  should  not  be 
directed  to  consider  small  circumstances  as  founding  a 
presumption,  that  it  arose  otherwise  than  by  grant.^ 

§  217.  Lord  Ellenborough,  in  Bealy  v.  Shaw/  speaks 
of  twenty  years'  enjoyment  of  water,  in  any  particular 
manner,  as  affording  a  ^  conclusive  "  presumption  of  a 
grant  It  has  been  thought  that  the  word  ^  conclusive'' 
is  rather  oddly  joined  to  the  word  presumption,  it  being 
of  the  very  essence  of  presumptive  evidence,  that  it 
must  yield  to  stronger  proof  Lord  Ellenborough  must 
undoubtedly  be  understood  as  meaning,  by  a  ^  conclu- 
sive "  presumption,  one,  which  unexplained  or  uncon- 
tradicted, will  conclusively  authorize  a  jury  to  find  the 
fact.  This  construction  is  necessary  to  reconcile  that 
learned  Judge  to  his  own  course  of  decision ;  for,  in 
Campbell  v.  WOson,*  determined  only  two  years  before 
this,  he  and  the  whole  Court  held,  that  twenty  years' 
enjoyment  was  merely  presumptive  evidence  to  be 
explained  or  rebutted  like  any  other  presumption.^ 
IJn  Livett  v.  Wilson,*  upon  a  question  of  twenty  years' 


1  Watkins  v.  Peck,  18  N.  Hamp.  R.  860. 

3  Campbell  v,  Wilson,  vb.  sup. 

8  Bealy  v,  Shaw,  6  East,  R.  215,  and  Ante,  §  205. 

4  Campbell  o.  Wilson,  ub,  sup. 

5  Such  was  the  view  taken  by  the  Court  of  Appeals  of  Viiginiay  in 
Mchols  V.  Ayler,  7  Leigh,  (Va.)  R.  546,  and  another  case  in  Yirginia, 
therein  cited ;  and  by  the  Supreme  Court  of  Connecticut,  in  Branch  o. 
Doane,  18  Conn.  B.  288. 

6  Livett  V.  Wilson,  8  Bing.  B.  115. 
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possession,  Best,  C.  J.^  says, — 'I  do  not  dispute,  that 
if  there  had  been  nnintennpted  usage  for  twenty 
years,  the  jury  might  be  authorized  to  presume  it  ori- 
ginated  in  a  deed ;  but  even  in  such  a  case,  a  Judge 
would  not  be  justified  in  telfing  a  jury  that  they  mud 
presume  a  deed.  If,  however,  there  are  circumstanoes 
inconsistent  with  the  existence  of  a  deed,  the  jury 
should  be  directed  to  consider  them,  and  decide  accord- 
ingly ;  **  ai^d  the  rest  of  the  Court  were  of  the  like 
opinion. 

§  218.  The  words  used  by  Mr.  Justice  Stobt,  in 
Tyler  v.  Wilkinson,^  are, — "By  our  laws,  upon  princi- 
ples of  public  convenience,  the  term  of  twenty  years' 
exclusive,  uninterrupted  enjoymenl^  has  been  held  a 
conclusive  presumption  of  a  grant  or  righf  But  by 
this  language,  he  is  not  understood  to  have  intended 
an  enjoyment,  which  had  been  by  the  favor  and  at  the 
mU  of  the  owner  for  twenty  years.*  In  two  instances, 
in  which  the  subject  of  the  conclusiveness  of  the  pre- 
sumption was  fiiUy  considered  by  the  Court  of  Appeals 
of  Virginia,'  it  was  held,  that  the  presumption  of  a  right 
or  of  a  grant  arises  from  the  long  acquiescence  of  the 
party,  and  does  not  arise  where  the  enjoyment  is  con- 
tested ;  and  the  Court  rely  on  the  authority  of  Camp- 
bell V.  Wilson.* 

§  219.  The  Supreme  Court  of  Massachusetts  hold. 


1  Tyler  o.  Wilkinson,  4  Mason,  (Cir.  Co.)  R.  402. 

t  Sai^nt  V.  Ballard,  9  Pick.  QAbba.)  R.  251. 

3  See  preceding  page,  note  2. 

^  On  a  stream  of  water,  issuing  from  a  large  natural  pond,  were  mills 
owned  respectively  by  A  and  B ;  the  mill  nearest  the  outlet  of  the  pond 
being  owned  by  B,  and  that  below  by  A.  Both  claimed  under  C,  who, 
in  1800,  owned  the  Und  at  the  outlet  of  the  pond  and  below,  and  erected 
mills  on  the  site  of  A's  milL  About  the  same  time,  C,  in  conjunction 
with  other  mill  owners  below,  erected  a  dam,  flume,  and  gate,  at  the  outlet 
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that,  in  order  to  raise  the  presumption  of  a  grant,  the 
enjoyment  ^must  be  nnder  a  claim  of  right,  and. 
contrary  to  the  interests  of  the  owner.  An  enjoy- 
ment with  the  consent  of  the  owner,  or  consist- 
ently with  the  rights  of  the  true  owner,  has  no 
tendency  to  prove  a  conveyance  from  him ;  for  the 
very  ground  of  the  presumption  is  the  difficulty  or 
impossibility  of  accounting  for  the  grant,  or  some 
other  lawful  conveyance.  But,  if  the  possession  can 
be  accounted  for  consistently  with  the  title,  no  pre- 
sumption arises."  ^  A  learned  Judge  of  the  Supreme 
Court  of  the  United  States,  has  expressed  a  like 
opinion,  in  which  he  says,  that  presumptions  (of  the 
nature  we  are  considering)  can  never  arise  where  all 
the  circumstances  are  perfectly  consistent  with  the 
non-existence  of  a  grant' 

§  220.  In  delivering  the  judgment  of  the  Court  of 
Exchequer,  in  a  case  in  which  the  qualities  of  an  enjoy- 
ment necessary  to  invest  it  with  right  by  lapse  of 
time  were  considered,®  Mr.  Baron  Parke  said, — "In 
order  to  establish  a  right  of  way,  and  to  bring  the  case 
within  this  section,^  it  must  be  proved  that  the  claimant 


of  the  pond,  deepening  and  widening  the  channel,  for  the  purpose  of  con- 
trolling the  water  there,  for  the  more  advantageoos  use  of  it  for  their  mills. 
B's  mill  was  erected  in  1834,  before  which  C  and  the  other  mill  ownen 
had  claimed  and  exercised  the  exclusive  right  to  dam  up  and  control  the 
water  at  the  outlet  of  the  pond,  without  obstruction.  In  an  action  brought 
by  A  against  B  for  obstructing  the  water  at  B's  mill,  it  was  held,  that 
the  acts  of  C,  for  such  a  period,  unexplained  by  any  circumstances  which 
deprived  them  of  an  adverse  possession,  constituted  a  conclusive  presomp- 
tion  of  a  grant    Hickox  v,  Parmelee,  2t  Conn.  R.  86. 

1  Arnold  v.  Stevens,  24  Pick.  (Mass.)  R.  106. 

9  Ricard  v,  Williams,  7  Wheat.  (U.  S.)  R.  109.  The  same  doctrine  is 
maintained  expressly  in  Brandt  v.  Ogden,  by  Mr.  J.  Spencer,  1  Johns. 
(N.  Y.)  R.  156. 

3  Bright  v.  Walker,  1  Cr.  M.  &  Ros.  R.  219. 

4  Of  the  Act  commonly  called  the  <<  Prescription  "  Act  of  2  and  8  WiU. 
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has  enjoyed  it  for  the  full  period  of  twenty  years,  and 
that  he  has  done  so  as  of  right ;  for  that  is  the  form  in 
which,  by  section  &,^  such  claim  must  be  pleaded ;  and 


IV.  c.  71,  which  is  as  follows :  ^  Sect  2.  And  be  it  faiiher  enacted,  that 
no  claim  which  maj  be  Uwfully  made  at  the  Common  Law,  by  custom, 
prescription,  or  grant,  to  any  way  or  other  easement,  or  to  any  water- 
coarse,  or  the  nse  of  any  water  to  be  enjoyed  or  derived  npon,  over,  or 
from  any  land  or  water  of  our  said  Lord  the  King,  his  heirs  or  successors, 
or  being  parcel  of  the  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall, 
or  being  the  property  of  any  ecclesiastical  or  lay  person,  or  body  corporate, 
when  such  way  or  other  matter  as. herein  last  before  mentioned  shall  have 
been  actually  enjoyed  by  any  person  claiming  right  thereto,  without  inter- 
ruption, for  the  full  period  of  twenty  years,  shall  be  defeated  or  destroyed 
by  showing  only  that  such  way  or  other  matter  was  first  enjoyed  at  any 
time  prior  to. such  period  of  twenty  years;  but  nevertheless  such  clium 
may  be  defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated ;  and  where  such  way  or  other  matter  as  herein  last  before  men- 
tioned shall  have  been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty 
years,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  given  or  made  for  that  purpose  by  deed  or  writing." 

^  Of  the  above  act,  which  is  as  follows: — "And  be  it  further  enacted, 
that  in  all  actions  upon  the  case  and  other  pleadings  wherein  the  party 
daiming  may  now  by  law  allege  his  right  generally,  without  averring  the 
existence  of  such  right  from  time  immemorial,  such  general  allegation 
shall  still  be  deemed  sufficient,  and  if  the  same  shall  be  denied,  all  and 
every  the  matters  in  this  act  mentioned  and  provided,  which  shall  be 
applicable  to  the  case,  shall  be  admissible  in  evidence  to  sustain  or  rebut 
snch  allegation ;  and  that  in  all  pleadings,  to  actions  of  trespass,  and  in  all 
other  pleadings,  wherein  before  the  passing  of  this  act  it  would  have  been 
necessary  to  allege  the  right  to  have  existed  from  time  immemorial,  it 
shalL  be  sufficient  to  allege  the  enjoyment  thereof  as  of  right  by  the  occu- 
pieiB  of  the  tenement  in  respect  whereof  the  same  is  claimed  for  and 
during  such  of  the  periods  mentioned  in  this  act  as  may  be  applicable  to 
the  case,  and  without  claiming  in  the  name  or  right  of  the  owner  of  the 
fee,  as  is  now  usually  done ;  and  if  the  other  party  shall  intend  t^  rely  on 
any  proviso,  exception,  incapacity,  disability,  contract,  agreement,  or  other 
matter  hereinbefore  mentioned,  or  on  any  cause  or  matter  of  fact  or  of 
law,  not  inconsistent  with  the  simple  fact  of  enjoyment,  the  same  shall  be 
specially  allied  and  set  forth  in  answer  to  the  allegation  of  the  party 
claiming,  and  shall  not  be  received  in  evidence  on  any  general  traverse' 
or  denial  of  such  allegation." 
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the  like  evidence  would  have  been  required  before  the 
statute,  to  prove  a  claim  by  prescription  or  non-existing 
grant  Therefore,  if  the  way  shall  appear  to  have 
been  enjoyed  by  the  claimant,  not  openly  and  in  the 
manner  that  a  person  rightfully  entitled  would  have 
used  it,  but  by  stealth,  as  a  trespasser  would  have 
done  —  if  he  shall  have  occasionally  asked  permission 
of  the  occupier  of  the  land — no  title  would  be  acquired, 
because  it  was  not  *  enjoyed  as  of  right!  **  The  authority 
of  this  case  and  the  doctrines  laid  down  by  the  Court 
were  fully  recognized  in  the  cases  of  the  Monmouth- 
shire Canal  Co,  v.  Harford,^  and  Tickle  v.  Brown  * 

§  221.  It  is  clearly,  therefore,  an  enjoyment,  mth  an 
intent  to  claim  against  the  true  owner  which  renders 
it  adverse  to  his  rights,  and  upon  this  the  decision  in 
every  case  is  n^ade  to  depend.  The  question  of  ad- 
verse enjoyment  or  not  is  a  question  on  which  the 
Court  may  instruct  the  jury ;  but  the  jury  must  be  left 
to  their  own  view  of  the  effect  of  the  evidence  of  the 
intent  (quo  ammo)  which  has  attended  the  enjoyment. 
That,  as  Lord  Mansfield  said  of  disseisin,  ^  is  a  fact  to 
be  found  by  a  jury."*     The  burden  of  proving  the  ad- 


1  Monmoatbshire  Canal  Co.  v.  Harford,  1  Cr.  M.  &  Welsh.  R.  614. 

»  Tickle  V.  Brown,  4  Adol.  &  Ell.  R.  869. 

9  Tajlor  V,  Horde,  1  Barr.  R.  60.  That  the  question  of  adrene  enjoy- 
ment should  he  left  to  the  jnry  as  one  of  intention,  see  the  following  cases: 
Tyler  V,  Wilkinson,  4  Mason,  (Cir.  Co.)  R  897 ;  Haight  v.  Morris  Aque- 
duct, 4  Wash.  (Cir.  Ca)  R.  601 ;  Cooper  v.  Smith,  9  S.  &  Rawle,  (Penn.) 
R  26  ;  Strickland  v.  Todd,  10  Ih.  68  ;  Butz  v.  Ihrie,  1  lb.  218  ;  Hepbom 
v.  M'Dowell,  17  lb.  888;  Smith  v.  Smith,  8  Halsted,  (N.  J.)  R  140; 
Ingraham  i;.  Hutchinson,  2  Conn.  R  584 ;  Gleason  v.  Gray,  4  lb.  R  418 ; 
Manning  v.  Smith,  6  lb.  289 ;  Sherwood  v.  Day,  4  Day,  (Conn.)  R  244 ; 
Curtis  V.  Jackson,  18  Maes.  R  614 ;  Cook  v.  Hull,  3  Pick.  (Mass.)  R 
269 ;  Reid  v.  Gifibrd,  1  Hopk.  (N.  Y.)  Ch.  R  416 ;  Stiles  v.  Hooker,  7 
Cow.  (N.  T.)  R  266 ;  Coalter  v.  Hunter,  4  Rand,  (Ya.)  R.  68 ;  BuUen  v. 
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verse  possesfdon  is  on  the  party  claiming  the  easement ; 
and  if  he  leaves  it  doubtful  whether  the  enjoyment 
was  adverse,  known  to  the  owner,  and  uninterrupted, 
it  is  not  conclusive  in  his  favor.^  But  if  he  shows  a 
well  known,  an  open,  and  uninterrupted  enjoyment, 
proof  must  come  from  the  other  side  to  show,  that 
it  was  by  license  or  permission,  or  that  it  was  to  be 
restrained  or  limited  in  point  of  time.'  The  claim  of 
an  easement  is  in  derogation  of  the  ordinary  rights  of 
property,  and  looking  at  the  subject  in  this  view,  it 
appears  clearly,  that  it  lies  upon  the  party  asserting 
such  claim  in  opposition  to  common  right,  to  support 
his  case  by  evidence.  In  Cross  v.  Lewis,^  the  absence 
of  any  evidence  as  to  the  earlier  state  of  the  windows 
was  indeed  held  to  operate  in  favor  of  the  plaintiff  — 


Runnels,  2  N.  Hamp.  R  255 ;  Mitchell  v.  Walkmr,  2  Aik.  (Vt.)  R.  266 ; 
Blanchtfd  v.  Baker,  6  GreenL  (Me.)  R  263 ;  Corning  v,  Gould,  16  Wend. 
(N.  Y.)  R  531 ;  Baldwin  v.  Calkins,  10  Wend.  (N.  Y.)  R  167 ;  Rogers 
r.  Mabe,  4  Dev.  (N.  C.)  R  180 ;  Buddington  v.  Bradley,  10  Conn.  R. 
213;  Tncker  v.  Jewett,  11  lb.  311;  Kennedy  v.  Scovil,  12  lb.  317; 
Rogers  v.  Faige,  Brayt  (Vt.)  R  169;  Norton  v.  Valentine,  14  Vt.  R 
239 ;  Davis  v.  Fuller,  12  lb.  178 ;  Wilson  v.  Wilson,  4  Dev.  (N.  C.)  R 
154;  Sargent  v.  Gutterson,  13  N.  Hamp.  R  467;  Whittier  v.  Cocheco 
Manof.  Co.  9  lb.  456 ;  Dyer  v.  Depui,  5  Wbart  (Fenn.)  R  584 ;  Branch 
o.  Doane,  18  Conn.  R  238 ;  Darlington  v.  Fainter,  7  Barr,  (Fenn.)  R 
473 ;  Shreve  v.  Voorbees,  2  Green,  (N.  J.)  R  25 ;  Chapman  v.  Thames 
Manuf.  Co.  13  Conn.  R  269;  Middleton  v.  Gregorie,  2  Rich.  (S.  C.)  R. 
631 ;  Odiome  v,  Lyfi>rd,  9  N.  Hamp.  R  502 ;  Beidebnan  v.  Foulke,  5 
Watts,  (Fenn.)  R  808 ;  Coming  v.  Gould,  16  Wend.  (N.  Y.)  R  531 ; 
Gary  v.  Daniels,  8  Met  (Mass.)  R  466 ;  McDougal  v.  Clark,  7  B.  Mon. 
(Ken.)  R  448. 

1  2  Greenl.  £t.  §  539 ;  Sargent  v.  Ballard,  9  Fick.  (Mass.)  R  251 ; 
DftTies  V.  Stephens,  7  C.  &  Fayne,  R  570 ;  Jarvis  v.  Dean,  8  Bing.  R 
447. 

>  Per  Lord  Keeper  Wright,  Finch  v.  Resbridger,  2  Verm.  R  391. 

3  Cross  v.  Lewis,  2  B.  &  Cress.  R  686,  and  Gale  &  What  on  Easem. 
79,  and  1  Crabb  on  Beal  Property,  §  450.  '^ 
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the  party  claiming  the  easement ;  —  but  the  substan- 
tial proof  (that  is,  proof  of  a  user  for  twenty  years) 
had  already  been  giyea  by  the  claimant ;  and  this,  un- 
rebutted  by  any  evidence  to  take  the  case  out  of  the 
ordinary  rule,  was  of  course  sufficient  to  establish  the 
easement 

■ 

§  222.  A  grant  upon  condition  may  be  presumed  from 
the  use  and  enjoyment  for  twenty  years  adversely,  and 
also  the  performance  of  the  duty  connected  with  the 
easement.^  Repairs  made  upon  an  aqueduct,  which  is 
laid  through  the  land  of  another,  cannot  be  regarded 
as  in  the  nature  of  rent,  or  as  an  acknowledgment  that 
the  easement  is  held  at  the  pleasure  of  the  owner  of 
the  land,  without  some  other  evidence  tending  to  show 
an  agreement  to  that  effect.  Nor  will  the  fact^  that 
the  owner  of  the  water  takes^  part  of  the  water  from 
the  aqueduct,  show,  that  the  use  by  the  party  who 
takes  the  rest,  and  repairs,  is  merely  permissive; 
though  it  may  be  evidenpe  that  the  party  repairing 
takes  the  water,^  and  the  privilege  of  entering  and 
repairing,  on  the  condition  of  furnishing  the  owner  of 
the  land  with  a  portion  of  the  water ;  and  the  perform- 
ance of  the  condition  may  be  essential  to  the  continu- 
ance of  the  right^ 

§  223.  It  has  not  unfrequently  happened  in  Eng- 
land, that  the  same  presumption  has  been  spoken  of 


1  Prescriptions  maj  be  upon  condition.  Gray's  Case,  5  Ca  R.  79 ;  Cro. 
Eliz.  646 ;  2  H.  BI.  R.  224.  A  grant,  upon  condition  that  the  grantee 
shall  perform  certain  acts,  may  be  presumed  from  a  usage  of  more  than 
twenty  years  to  exercise  the  right  adversely,  and  perform  the  duty  con- 
nected with  it,  as  well  as  an  absolute  grant  may  be  presumed.  Mitchell 
t>.  Walker,  2  Aik.  (Vt)  R.  270. 

«  Watkins  ».  Peck,  18  N.  Hamp.  R.  860. 
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by  some  learned  Judges  as  a  nde  of  law,  whilst  by 
others  it  has  been  treated  as  above  mentioned,  that  is, 
merely  as  proper  to  be  recommended  to  a  jury,  or  as 
one  which  a  jury  might  properly  make.^  The  mode 
of  carrying  out  the  policy  of  the  law  by  the  interven- 
tion of  a  jury,  has  been  strongly  objected  to.  A  very 
distinguished  writer  has  objected  to  it* 


1  Phillips  &  Amoa  on '  Evidence,  460,  (8th  e(Ht) ;  Gale  &  What  on 
Easem.  67. 

9  Mr.  Starkie  says :  "  The  practice  of  requiring  juries  in  any  case  to  be 
mere  passive  instruments  in  finding  fiu^ts  upon  their  oaths,  in  the  existence 
of  which  the  Court  itself  did  not  believe,  although  now  establbhed,  is  of 
singular  origin.    The  effect  is  indirectly  to  establish  an  artificial  presnmp- 
tion,  which,  for  want  either  of  inclination  or  authority,  could  not  be  estab- 
lished and  applied  directly.    It  seems  very  difficult  to  say,  why  such  pre- 
sumptions should  not  at  once  have  been  established  as  mere  presumptions 
of  law,  to  be  applied  to  the  facts  by  the  Courts,  without  the  aid  of  a  juiy. 
That  course  would  certainly  have  been  more  simple ;  and  any  objection 
as  to  the  want  of  authority  would  apply  with  equal,  if  not  superior,  force  to 
the  establishing  such  presumptions  indirectly  through  the  medium  of  a 
yrry."    2  Stark,  on  £v.  675.    Again;  '^Notwithstanding  the  admission 
of  the  presumptions,"  says  the  same  learned  author,  ^  which  appear  now 
to  be  established,  and  necessary  rules  of  law,  this  branch  of  jurisprudence 
cannot  but  be  considered  as  imperfect  and  inartificial,  more  especially  if 
it  be  contrasted  with  the  labored  distinctions  of  the  Roman  Law  upon  the 
same  subject.    The  presumption  being  one  of  law,  arising  out  of  the  fact 
of  continued  and  adverse  possession  unrebutted,  ought,  as  a  rule  of  law, 
to  be  applied  whenever  the  facts  to  which  it  is  applicable  arise ;  and  yet, 
unless  the  jury  strain  their  consciences  so  fiir  as  to  find  a  grant,  in  the 
actual  existence  of  which  the  Court  itself  may  not  believe,  the  rule  of  law 
IS  inapplicable ;  in  other  words,  the  rule  is  useless,  unless  the  jury,  upon 
the  recommendation  of  the  Court,  find  a  fact,  which,  in  all  human  posri- 
bility,  never  existed,  and  which  is  perfectly  unconnected  with  the  real 
merits  of  the  case ;  sui^ly,  so  heavy  a  tax  upon  the  consciences  and  good 
sense  of  juries,  which  they  are  called  on  to  incur  for  the  sake  of  adminis- 
tering substantial  justice,  ought  to  be  removed  by  the  assistance  of  the 
le^lature."    Ibid.  669.    The  stat  2  and  8  Will.  4,  c.  71,  (commonly 
called  the  Fi^scription  Act,)  '<  was  intende;^,'*  said  Mr.  Baron  Parke,  *^  to 
accomplish  this  object,  by  shortening  in  effect  the  period  of  prescription, 
and  making  that  possession  a  bar  or  title  of  itself,  which  was  so  before 
only  by  the  intervention  of  a  jury."    Bright  v.  Walter,  1  Cr.  M.  &  Bos. 
R.217. 
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4.  Right  acquired  commensurate  wUh  the  Extent  of  the 

Etyoyment. 

§  224.  The  extent  of  the  presumed  right  is  deter- 
mined by  the  user  on  which  is  founded  the  presumed 
grant,  the  right  granted  being  commensurate  with^the 
right  enjoyed.^  If  one  has  ancient  pits,  which  are 
replenished  by  another,  the  pits  cannot  be  lawfully 
enlarged ; '  and  if  the  enjoyment  of  the  water  has  been 
limited  to  certain  days  in  the  week,  it  cannot  lawfully 
be  used  on  any  other  day.^  So,  a  right  to  a  sufficiency 
of  water  power  to  carry  a  certain  number  of  spindles, 
cannot  be  extended  to  water  power  sufficient  to  cany 
a  larger  number/  In  Darlington  v.  Painter,  in  Penn- 
sylvania,*^ in  which  it  appeared,  that  the  defendant,  for 
more  than  twenty  years,  had  been  in  the  habit  of  using 
a  certain  ditch  to  pass  off  waters  running  over,  or  aocu- 
mulating  upon  his  lands,  and  that  in  1844  he  built  a 
mill,  and  at  the  same  time,  entered  upon  the  plaintiff's 
land  and  cleansed  the  ditch,  sa3ring  he  intended  to  use 
it  for  a  tail-race ;  but  at  the  time  of  the  action  brought, 
the  mill  had  not  commenced  working ;  it  was  held,  that 


1  Bealjr  v,  Shaw,  6  East,  R.  208;  Alder  v.  Savill,  5  Taunt  R.  424; 
Russell  V.  Scott,  9  Cow.  (N.  Y.)  R.  279 ;  Dyer  o.  Depui,  5  Wliart  (Penn.) 
R.  584  ;  WatkiDS  v.  Peck,  18  N.  Hamp.  R.  860 ;  Co  well  v.  Thayer,  5  Met 
(Mass.)  R.  253 ;  Cbapmaa  v.  Thames  Maouf.  Co.  18  Conn.  R.  269 ;  Manier 
V.  Myen,  6  B.  Mon.  (Ken.)  R.  182;  Bigelow  v.  Battel,  15  Mass.  R.  318; 
Strong  V.  Benedict,  5  Conn.  R.  210 ;  Baldwin  v.  Calkins,  10  Wend.  (N.  Y.) 
R.  167 ;  Simpson  v.  Seavey,  8  GreenL  (Me.)  R  188 ;  Rogers  v.  Brace,  17 
Pick.  (Mass.)  R.  184. 

s  Brown  v.  Best,  1  Wils.  R.  174. 

8  Strutt  V.  Bovingdon,  5  £sp.  K  56. 

4  Bigelow  v.  Battel,  15  Mass.  R.  818. 

5  Darlington  u  Painter,  7  Barr,  (Penn.)  R.  478. 
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the  defendant  could  not  use  it  for  any  purpose,  that 
would  increase  the  flow,  enlarge  the  ditch,  or  affect  the 
water  in  any  way  different  from  that  use  for  which  the 
watercourse  was  granted. 

§  225.  The  rule  that  the  mode  or  manner  of  using 
the  water  shall  not  be  materially  varied  to  the  preju- 
dice of  others,  was  applied  in  an  important  case  in  the 
State  of  New  York,  (an  appeal  in  equity,  confirming 
the  decision  of  the  Court  below,)  in  which  it  was  held, 
th^t  if  the  proprietor  of  land,  at  the  head  of  a  stream, 
changes  the  natural  flow  of  the  water,  and  continues 
such  change  for  twenty  years,  he  cannot  afterwards 
restore  the  flow  of  the  water  to  its  natural  state,  when 
it  will  have  the  effect  to  destroy  the  mills  of  other  pro- 
prietors below,  which  have  been  erected  in  reference  to 
such  change  in  the  natural  flow  of  the  stream.  It  ap- 
peared, that  the  complainants  were  the  several  owners 
of  different  mills  situated  upon  the  same  stream,  which 
nulls  depended  upon  the  particular  use  of  the  waters 
of  a  pond  at  the  head  of  the  stream  for  the  running 
thereof;  and,  as  such  mill-owners,  had  been  in  tiie 
uninterrupted  enjoyment  of  the  water  in  a  particular 
manner  for  more  than  twenty  years,  it  was  held,  that 
a  Court  of  Equity  had  jurisdiction  to  establish  the  right 
of  the  lower  proprietors  to  the  use  they  had  made  of 
the  waters  of  the  pond,  and  to  restrain  the  defendant 
from  disturbing  them  in  the  enjoyment  thereof,  by  an 
alteration  made  at  the  outlet  of  the  pond.^ 


>  Belknap  v.  Trimble,  3  Fkige,  (N.  Y.)  Ch.  R.  577.  This  case  may 
jnequire  a  little  more  explanation.  The  plaintifis  made  oot  that  they  were 
the  owners  and  occupiers  of  ancient  mills  on  the  stream  issmng  from  the 
pond,  and  the  question  was,  whether  the  defendant,  hy  assuming  the  con- 
trol of  the  waters  at  the  pond,  to  the  great  and  acknowledged  damage  of 
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§  226.  But  although  the  extent  of  the  right  is  to 
be  measured  and  regulated  by  the  enjoyment  upon 
which  the  right  is  founded^  the  party  is  yet  allowed 
freedom  in  the  manner  of  exercising  it    It  was  con- 


the  plaintiffs,  had  not  acted  in  violation  of  their  rights.  For  more  than 
forty  years  the  plaintiffs  and  their  predecessors  were  in  the  habit  ci  con- 
stantly  resorting  to  the  pond  for  water  when  they  needed  it,  and  of  scouring, 
altering,  and  improving  the  outlet,  without  the  permission  of  any  one,  or 
without  the  denial  of  right  by  any  one.  The  defendant  admitted,  that  at 
the  time,  he  had  no  waterworks  at  the  outlet,  or  on  the  stream ;  did  not 
pretend  that  ihe  pond  was  of  any  value  to  his  fium ;  and  it  was  considered 
by  the  Court  evident,  that  in  purchasing  it,  he  did  it  with  the  view  of  ren- 
dering the  property  of  the  plaintiffs  useless,  until  they  bought  him  out,  or 
made  terms  with  him.  In  a  case  in  the  English  Court  of  Exchequer,  in 
1846,  the  substance  of  the  declantion  was,  that  before  and  at  the  time  cf 
conmiitting  the  grievances,  the  plaintiff  was,  and  from  hence  hitherto  had 
been,  possessed  of  a  rolling-mill,  with  the  appurtenances,  and  by  reason 
thereof,  ought  to  have  had  and  enjoyed  the  benefit  of  the  water  of  a  cer- 
tain watercourse,  which  until  the  diversion  of  the  water,  had  run  and 
flowed  by  means  of  a  certain  weir,  therein  erected,  a  little  above  the  said 
mill,  being  kept  at  a  certain  height,  for  supplying  the  same  with  water. 
The  breach,  in  substance,  was,  that  the  defendant  pulled  down  the  said 
weir,  and  placed  and  fixed  the  same  at  a  much  lower  height  than  it  oug^t 
to  have  been,  and  so  continued  the  same.  It  was  pleaded,  that  the  defend- 
ant was  the  occupier  of  a  certain  close,  next  adjoining  to  the  watercourse, 
and  that  he  and  all  other  occupiers  of  the  same,  for  the  period  of  twenty 
yean,  ^^next  before  the  commencement  of  (hie  suU^"  enjoyed,  as  of  ri^t} 
and  without  interruption,  the  right  as  occasion  required,  of  removing  a 
part  of  the  said  weir,  and  fixing  the  same  at  a  lower  height,  and  of  keejHng 
at  such  lower  height,  for  the  purpose  of  diverting  the  water  for  irrigation, 
at  the  times  when  irrigation  was  necessary  for  the  close ;  wherefore,  the 
defendant  removed  the  said  part  of  the  weir,  and  placed  and  kept  it  at 
such  lower  height,  to  such  an  extent,  and  for  such  time,  and  no  more  or 
longer  than  was  necessary  for  diverting  the  water  for  the  irrigation  of  die 
close.  It  was  held,  that  this  plea  was  good ;  and  that  it  was  not  an  aigu- 
mentative  traverse  of  the  right  alleged  in  the  declaration,  inasmuch,  as  it 
set  up  a  right,  which,  under  the  stat  2  and  8  Will.  4,  ch.  71,  was  not  com- 
plete, until  the  commencement  of  the  suit ;  and,  therefore,  was  not  in- 
consistent with  the  plaintiff's  right  to  have  the  weir  at  a  greater  height,  at 
the  time  of  the  act  complained  of.  Ward  v.  Bobins,  15  M.  &  Welsbu 
R.  237. 
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tended  in  Lnttrel's  case,^  that  the  plaintiff  by  taking 
down  old  fulling-mills,  and  by  erecting  new  mills  of 
another  nature  and  for  another  object,  had  destroyed 
his  prescription,  and  could  not  prescribe  to  have  any 
water  to  the  new  mills;  and  it  was  said,  ^^if  a  man 
grants  me  a  watercourse  to  my  fulling-mills,  I  cannot 
convert  them  to  corn-mills,  nee  e  contra!^  Yet,  ^  for- 
asmuch as  in  general  the  mill  was  the  substance,  and 
the  addition  demonstrates  only  the  quality,  and  the 
alteration  was  not  of  the  substance,  but  only  the  quality 
or  name  of  the  mill,  and  that  without  any  prejudice  in 
the  watercourse  to  the  owner  thereof;  for  these  rea- 
sons it  was  resolyed,  that  the  prescription  remained." 
So,  in  Saunders  v,  Newman,^  where  the  daim  in  the 
declaration  was  for  a  mill  generally,  it  was  held,  that 
the  right  to  the  discharge  of  the  water  was  not  lost  by 
an  alteration  in  the  dimensions  of  the  miU-wheel.  ^  The 
owner,"  said  Mr.  Justice  Abbott,  in  that  case,  '^  is  not 
bound  to  use  the  water  in  the  same  precise  manner,  or 
apply  it  to  the  same  mill ;  if  he  were,  that  would  stop 
all  improvements  in  machinery."  In  Hall  v.  Swift,^ 
where  the  plaintiff  had  a  right  to  water,  flowing  from 
the  defendant's  land  across  a  lane,  to  his  own  land,  and 
it  appeared  that,  ^  formerly  the  stredm  meandered  a 
little  down  the  lane  before  it  flowed  into  the  plaintiff's 
land  ;  and  that,  in  the  year  1835,  the  plaintiff,  in  order 
to  render  its  enjoyment  more  commodious  to  himself,  a 
little  varied  the  ceurse,  by  making  a  straight  cut  direct 
from  the  opening  or  spout  under  the  defendant's  hedge, 


1  Cottel  o.  Lnttrel,  4  Co.  R.  87  a;  and  tee  anie^  149  a,  ei  seq, 
9  SaondeTB  v.  Newman,  1  B.  &  Aid.  B.  26S. 
3  Han  V.  Swift,  6  Scott,  R.  167. 
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across  the  lane,  to  his  own  premises ; "  and  this,  it  was 
contended,  negatived  the  right  claimed  in  the  decla- 
ration ;  TiNDAL,  C.  J.,  in  delivering  his  opinion,  said : 
^  If  such  an  objection  as  this  were  allowed  to  prevail, 
any  right,  however  ancient,  might  be  lost  by  the  most 
minute  alteration  in  the  mode  of  enjoyment,  —  the 
making  straight  a  crooked  line  or  footpath  would  have 
this  result.  No  authority  has  been  cited,  nor  am  I 
aware  of  any  principle  of  law  or  common  sense  upon 
which  such  an  argument  could  base  itself."  ^ 

§  227.  In  this  country  the  doctrine  is  as  well  settled, 
that  where  a  right  has  been  acquired  by  virtue  of 
twenty  years'  enjoyment,  to  use  a  certain  quantity  of 
water,  a  change  in  the  mode  and  objects  of  use  is  jus- 
tifiable ;  and  here,  as  in  England,  the  only  restriction 
is,  that  the  alterations  made  from  time  to  time  shall 
not  be  injurious  to  those  whose  i&terests  are  involved.' 
It  cannot  be  doubted,  says  Gibson,  C.  J.,  that  the  nature 
of  the  user  cannot  be  changed  in  any  case,  unless  the 
flow  remain  the  same  as  to  quantity  and  rapidity.^ 
Where  the  plaintiflf  erected  a  dam  across  the  outlet  of 


1  See  also  Thomas  t;.  Thomas,  2  Cr.  M.  &  Ros.  R.  34. 

S  Strickler  t7.  Todd,  10  S.  &  Rawle,  (Penn.)  R;  68 ;  BlaDchard  v.  Baker, 
8  Greenl.  (Me.)  R.  253.  In  Holmes  v.  Shreve,  in  New  Jersey,  it  was 
held,  that  if  waste-gates  be  constructed  by  the  defendants,  and  used  by 
them  for  a  course  of  years,  with  the  complainants'  assent,  the  complain- 
ants cannot  have  relief  by  injunction,  so  long  as  the  use  of  the  gates  is 
confined  to  their  original  purpose ;  but  if  an  attempt  is  made  to  apply 
them  to  a  different  purpose,  injurious  to  the  complainants,  the  Cooit  will, 
by  injunction,  prohibit  the  use  of  the  gates.  3  Green,  (N.J.)  Ch.  R.  116. 
All  that  the  law  requires,  is,  that  the  mode  or  manner  of  using  the  water 
should  not  have  been  materially  varied  to  the  prejudice  of  others.  Per 
Chancelbr  Walworth,  in  Belknap  r.  Trimble,  3  Page,  (N.  Y.)  Ch.  R. 
605 ;  Johnson  v.  Rand,  6  N.  Hamp.  R.  22. 

3  Darlington  v.  Painter,  7  Barr,  (Penn.)  R.  473. 
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a  pond,  and  acquired  a  right  by  prescription  to  use  the 
water,  it  was  held,  that  the  erection  of  a  new  dam  by 
the  defendants  higher  than  the  old  one,  was  not,  in 
itself  an  infringement  of  the  plaintiff's  rights ;  for  the 
plaintiff  had  a  right  to  adopt  and  use  the  new  dam  to 
the  height  of  the  old  one;  but  that  the  defendants 
were  entitled,  as  against  the  plaintiff,  to  use  the  water 
when  raised  by  means  of  the  new  dam  above  the  top 
of  the  old  dam,  provided  they  did  not  thereby  preju- 
dice  in  any  manner  the  rights  of  the  plaintiff.^ 

§  228.  Where  a  right  exists  to  use  a  certain  quan- 
tity of  water  for  propelling  machinery,  a  change  may 
be  made  not  only  in  the  mode  and  objects  of  the 
use,  but  in  the  phce  of  using  it,  if  the  quantity  of 
water  used  is  not  increased,  and  the  change  is  not  to 
the  prejudice  of  others.  Thus,  a  parly  had  for  more 
than  twenty  years  used  a  certain  quantity  of  water  at 
a  particular  dam,  it  was  held  he  might  open  his  gates 
and  draw  that  quantity,  without  using  it  there,  in  order 
to  use  it  at  other  works  below  on  the  same,  stream. 
And  the  owner  of  a  mill  may  even  draw  a  larger 
quantity  of  water  through  his  gates  than  he  has  been 
accustomed  to  use,  if  he  has  lawfully  provided  the  sur- 
plus, for  his  own  use,  by  means  of  a  reservoir  above, 
and  causes  no  injury  thereby  to  the  owner  of  another 
mill  situated  upon  the  same  dam,  or  to  other  persons 
having  rights  in  the  stream.^ 

§  229.  In  a  case  in  the  English  Court  of  Exchequer, 
in  1845,'  in  which  the  action  was  for  the  diversion  of 


1  Bogera  V.  Brace,  17  Pick.  (Mass.)  R.  184. 

1  Whittier  V,  Cocheco  Mannf.  Co.  9  N.  Hamp.  R.  454.   And  see  Brace- 
girdle  9.  Peacock,  10  Jar.  9. 

'  Hale  V.  Oldroyd,  14  M.  &  Welsb.  R.  789. 
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water,  the  plaintiff  alleged  in  his  declaration,  a  rever- 
sionary interest  in  three  closes  of  land,  to  wit,  thret 
ponds  filled  with  water,  one  pond  being  on  each  of  the 
said  closes  and  a  right  to  the  flow  of  the  water  into 
the  said  closes,  for  supplying  the  said  ponds  in  the  said 
closes  with  water  for  the  watering  of  cattle ;  and  the 
defendant  traversed  the  right  to  the  flow  of  the  water, 
as  alleged.  It  appeared  in  evidence,  that  the  plaintiff 
had  enjoyed  an  immemorial  right  to  the  flow  of  this 
water  into  an  ancient  pond,  in  one  of  his  closes  ;  bat 
that  above  thirty  years  ago,  he  made  a  new  pond  in 
each  of  the  three  closes,  and  turned  the  water  so  as  to 
supply  them,  and  thenceforth  disused  the  old  pond, 
which  became  gradually  filled  up  and  overgrown  with 
grass.  It  was  held,  that  the  plaintiff,  under  his  declarar 
tion,  was  entitled  to  recover,  in  respect  to  his  right  to 
the  flow  of  water  to  the  old  pond,  though  it  was  con- 
tended by  the  defendant's  counsel,  that  the  three  new 
ponds  were  alone  claimed  in  the  declaration.  By  Pol- 
lock, C.  B. :  ^  The  plaintiff,  in  bringing  his  action,  and 
declaring  for  an  infringement  of  his  right  to  a  flow  of 
water  to  the  three  ponds,  meant,  no  doubt,  to  recover, 
in  respect  of  the  three  neiv  ponds."  By  Pare,  B.  : 
"  The  use  of  the  old  pond  was  discontinued,  only  be- 
cause the  plaintiff  obtained  the  same  or  a  greater 
advantage,  from  the  use  of  the  three  new  ones.  He 
did  not  thereby  abandon  Ms  right y  he  only  exercised  it  in  a 
different  spot ;  and  a  substitution  of  that  nature,  is  not 
an  abandonment.  He  has  a  right,  therefore,  under  this 
declaration,  to  recover  in  respect  of  the  old  pond.  The 
right  alleged,  is  a  right  to  have  the  uninterrupted  flow 
of  certain  surplus  water,  into  a  pond ;  and  that  right 
is  equally  proved,  whether  it  be  by  prescription  or  lost 
grant,  or  under  Lord  Tenterddn's  Act    The  declara- 
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tion  means  no  more  than  this,  that  the  plaintiff  has  a 
right  to  the  overflow  of  water,  either  in  one  pond  or  in 
three  ponds.'* 

§  230.  It  should,  however,  be  observed,  that  the  fact 
of  how  much  water  has  been  actuaSi^  used,  is  not  always 
decisive  of  the  nature  and  extent  of  the  right ;  that  is, 
if  for  the  space  of  twenty  years,  ascertain  quantity  of 
water  has  run  uninterruptedly,  and  as  of  right  to  a  cer- 
tain mill,  the  right  to  have  that  quantity  run,  becomes 
an  appurtenance  to  the  mill,  though  the  whole  of  it 
may  not  have  been  necessary  for  the  purposes  for  which 
the  mill  has  been  employed.  In  Tyler  v.  Wilkinson,^ 
it  appeared  that  a  certain  quantity  of  water  had  been 
accustomed  to  run  in  an  artificial  canal,  called  ^^  Ser- 
geant's trench,"  leading  from  the  main  stream;  and 
Mr.  J.  Story,  in  giving  judgment,  said,  —  ^  The  pro- 
prietors of  Sergeant's  trench,  are  entitled  to  the  use  of 
80  much  of  the  water,  of  the  river,  as  has  been  accus- 
tomed to  flow  through  that  trench,  to  and  from  their 
mills,  (v^hether  actually  used,  or  necessary  for  the  same 
mills,  or  not,)  during  the  twenty  years  last,  before  the 
institution  of  this  suit,  subject  only  to  such  qualifi- 
cations and  limitations,  as  have  been  acknowledged,  or 
rightfully  exercised  by  the  plaintiffs,  as  riparian  pro- 
prietors, or  as  the  owners  of  the  lower  mill-dam,  during 
that  period.  But  here  their  right  stops ;  they  have 
no  right  farther  to  appropriate  any  surplus  water,  not 
already  used  by  the  riparian  proprietors,  upon  the 
notion  that  such  water  is  open  to  the  first  occupiers. 
That  surplus  is  the  inheritance  of  the  riparian  propri- 
etors, and  not  open  to  occupancy."  ^ 


»  Tyler  V.  Wilkinson,  4  Mason,  (Cir.  Co.)  R.  897. 

s  See  Ante,  §  180-136.    A  plea  of  prescription  it  supported,  if  the 
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5.  The  PrtMrnpUon  m  it  relates  to  Parties  not  in 

Possession. 

§  231.  In  an  action  for  the  disturbance  of  a  water 
privilege,  and  indeed  of  any  easement,  the  enjoyment 
of  it  may  be  shown  not  to  have  been  adverse,  by  evi- 
dence that  the  plaintiff  has  not  been  in  possession  of 
the  premises,  to  which  the  privilege  or  easement 
claimed,  is  attached.  Thus,  if  a  tenant  for  a  term  of 
years,  permits  another  to  enjoy  an  easement  in  his 
estate  for  twenty  years,  and  then  the  particular  estate 
determines,  such  enjoyment  will  not,  as  a  general  rule, 
affect  the  interests  of  him  who  has  the  inheritance  in 
remainder  or  reversion.  And  when  the  remaining  or 
reversionary  interest  commences,  the  party  entitled 
may  dispute  the  right  to  the  easement,  and  the  length 
of  enjoyment  will  be  no  bar  to  his  claim ;  for  as  the 
tenant  cannot  bind  the  landlord,  by  his  own  positive 
act,  so  he  cannot  by  his  laches^  or  inaction  and  forbear- 
ance.^ 

§  232.  The  case  of  Bradbury  v.  Grinsell,  in  the 
King's  Bench,^  was  determined  according  to  the  rule 
just  mentioned.  A,  who  was  a  tenant  for  life,  with  a 
power  to  make  a  jointure,  which  he  afkerwards  exe- 
cuted, gave  license  to  B,  in  1747,  to  erect  a  wier  on 
the  river  T.,  in  A's  soil,  for  the  purpose  of  watering 
B's  meadows;    and  then  A  died,  and  the  jointress 


party  prove  a  right  more  extensive  than  that  pleaded  ;  but  the  right  mast 
be  of  such  a  nature  that  it  may  comprehend  the  right  pleaded.  Per  Cole- 
ridge, J.,  in  Bailey  v.  Appleyard,  8  Adol.  &  £11.  R.  167. 

^  Gale  &  What  on  Easem.  75 ;  and  see  Hale  v,  Oldrojd,  14  M.  & 
Welsh.  R  7^9. 

>  Cited  in  Wmg.  Baimd.  175,  n.  (d). 
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entered  and  continued  seised,  down  to  1799,  when  the 
tenant  of  A*s  farm  diverted  the  water  of  the  river  from 
the  wier.  Upon  which,  the  tenant  of  B's  farm  brought 
an  action  on  the  case  of  diverting  the  water.  It  was 
held,  that  the  uninterrupted  possession  of  the  water  for 
so  many  years,  with  the  acquiescence  of  the  particular 
tenants  for  life,  did  not  affect  him  who  had  the  inheri- 
tance in  reversion,  and  the  Court  were  clear  upon  the 
point  of  law  as  above  stated.  So  in  Barker  v.  Bichard- 
aon,^  where  the  plaintiff's  windows  had  existed  for  more 
than  twenty  years.  The  defendants  had  erected  a 
building,  which  occasioned  the  darkening  of  the  plain- 
tiff's windows,  upon  their  adjoining  land,  which  had 
been  glebe  land,  belonging  to  the  rectory ;  but  within 
thd  last  six  years,  had  been  conveyed  in  exchange,  ))y 
the  then  rector,  with  the  consent  of  the  bishop  and 
patron,  under  the  authority  of  55  Geo.  IH.  and  by  the 
grantee  conveyed  to  the  defendants.  It  was  objected 
on  the  part  of  the  defendants,  that  although,  after  un- 
interrupted possession  of  an  easement  for  twenty  years, 
the  law  ydll,  in  ordinary  cases,  presume  a  grant,  yet  that 
rule  extended  only  to  those  cases  where  the  presumed 
grantor  was  capable  -^of  making  the  grant  And  that, 
in  this  case,  the  rector,  who  was  a  mere  tenant  for  life, 
had  no  power  to  make  such  a  grant,  and  therefore  length 
of  time  could  not  operate  against  him,  who  was  not 
seised  of  any  estate  of  inheritance.  Mr.  C.  J.  Abbott 
admitted,  that  twenty  years'  uninterrupted  possession 
of  any  easement,  is  generally  sufficient  to  raise  the 
presumption  of  a  grant ;  but  in  this  case,  he  thought 
the  grant,  if  presumed,  must  have  been  made  by  a  te- 
nant for  life,  who  had  no  power  to  bind  his  successor ; 


y  Barker  v.  Bichftrdson,  4  B.  &  Aid.  R.  578. 
24 
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and  that  the  grant,  therefore,  would  be  invalid,  and 
consequently  the  present  plaintiff  could  derive  no  be- 
nefit from  it,  against  those  to  whom  the  glebe  had  been 
sold ;  and  his  opinion  was,  that  the  evidence  in  the 
case  was  insufficient  to  entitle  the  plaintiff  to  maintain 
the  action.    Lord  Ellenborough,  on  the  argument  for 
a  new  trial,  in  Daniel  v.  North,'  observed, — *^How  can 
such  a  presumption  be   raised  against  the  landlord, 
without  showing  that  he  knew  of  the  fact,  when  he  was 
not  in  possession,  and  received  no  immediate  injury 
from  it  at  the  time."     In  delivering  his  opinion,  the 
learned  judge  said  further, — ^  The  foundation  of  pre- 
suming a  grant  against  any  party,  is,  that  the  exercise 
of  the  adverse  right  on  which  such  presumption  is 
fojinded,  was  against  a  party  capable  of  making  the 
grant ;  and  that  cannot  be  presumed  against  him,  un- 
less there  were  some  probable  means  of  his  knowing 
what  was  done  against  him ;  for  it  cannot  be  laid  down 
as  a  rule  of  law,  that  the  enjoyment  of  the  plaintiff's 
windows  during  the  occupation  of  the  opposite  pre- 
mises by  a  tenant,  though  for  twenty  years,  without 
the  knowledge  of  the  landlord,  will  bind  the  latter, 
and  there  is  no  evidence  stated  in  the  report,  from 
which  his  knowledge  should  be  presumed.*' 

§  233.  It  is  clearly  not  incompatible  with  the  above 
doctrine,  and  indeed  it  has  so  been  positively  decided, 
that  presumptions  may  in  certain  cases  be  made  against 
the  dominant  land-owner,  during  the  possession  and 
acquiescence  of  his  tenant.     The  tenant  may  suffer  a 


1  Daniel  v.  North,  4  B.  &  Aid.  579.  The  action  was  for  dbstracting 
ancient  lights,  and  it  appeared  that  the  premises,  on  wluch  the  obetmctioa 
was  erected,  had  been  occupied,  during  twenty  years,  by  a  tenant  at  will, 
and  there  was  no  evidence  that  the  own^r  of  those  premises  was  aware  of 
inch  enjoyment 
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direct  and  palpable  injury  to  his  own  enjoyment,  and 
thus  fidrly  be  presumed  to  be  on  the  alert  in  guarding 
the  rights  of  his  landlord,  while  guarding  his  own  en- 
joyment, as  in  the  case,  for  instance,  of  the  destruction 
of  a  way.^  It  is  a  well-established  f  ule  in  the  con- 
struction of  the  statute  of  limitations,  that  the  rights 
of  persons  in  remainder  and  reversion,  are  not  affected 
by  neglect  in  the  tenant  for  life  or  for  years,  during 
the  continuance  of  the  particular  estate,  in  resisting 
the  acts  of  wrongdoers ;  and  yet  there  may  be  parti- 
cular cases  in  which  presumptions  may  exist  to  the 
contrary.  If  a  boundary  Une  is  disputed,  and  the  dis- 
pute is  adjusted  by  the  agreement  of  the  tenant  for 
life^  such  agreement  is  presumptive  evidence  to  bind 
the  remainder-man;  for  although  the  remainder-man 
may  assert  that  his  right  has  been  invaded,  yet  the 
submission  of  the  tenant  for  life,  (if  without  fraud,) 
will  raise  a  strong  presumption  against  those  who  suc- 
ceed him.' 

§  234.  There  is,  says  Lord  Eedesdale,^  a  vast  num- 
ber of  cases,  in  which  the  act  of  tenant  for  life  binds 
the  remainder-man  as  evidence ;  an(l  he  then  refers  to 
the  enjoyment  of  easements,  in  which  case,  if  it  can  be 
proved,  that  the  landlord  has  actual  knowledge  of  a 
disturbance  of  the  easement^  while  in  the  occupation 
of  the  tenant,  he  will  be  bound.  Questions  of  this 
sort  are  undoubtedly  proper  for  the  determination  of 
the  jury,  as  depending  upon  the  circumstances  proved.^ 


1  Daniel  o.  NorUi,  ub,  tup, 

3  SaundeiB  v.  Annesley,  2  Sch.  &  Lef.  B.  101,  and  cited  in  Ang.  on  Lim. 
p.  450. 

3  Ibid. 

4  Daniel  v.  North,  vbi  sup.;  Wakeman  v.  West,  8  C.  &  Payne,  R.  105. 
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In  Dawson  v.  The  Duke  of  Norfolk/  Mr.  J.  Baylet,  at 
nisi  prius,  did  not  advise  the  jury  to  presume  a  grant, 
because  it  did  not  appear  that  the  turning  of  the 
plaintijQT's  cattle  on  the  common^  was  generally  known 
to  those  who  had  been  trespassed  upon ;  and  on  that 
ground  he  left  it  to  the  jury,  whether  it  was  not  an 
encroachment,  negativing  the  right ;  and  this  direction 
was,  by  the  Court  of  Exchequer,  held  proper.  In 
Wood  V.  Veal,*  it  appeared,  on  the  part  of  the  plainti£^ 
that,  in  the  year  1719,  a  lease  for  tdnety-mne  years  was 
given  of  the  plaintiff's  premises ;  and  it  was  held  by 
the  Court  of  King's  Bench,  that,  under  these  circum- 
stances, the  jury  were  well  justified  in  finding  that 
there  was  no  public  right  of  way ;  inasmuch  as  there 
could  be  no  dedication  by  the  tenant,  for  that  term  of 
years,  nor  by  any  one  except  the  owner  in  fee.  There- 
fore, to  use  the  language  of  Mr.  C.  J.  Dallas, — "  When 
lapse  of  time  is  said  to  afford  such  a  presumption,  the 
inference  is  also  drawn  from  accompanying  &cts ;  and 
here,  where  there  is  no  direct  evidence,  whether  or  not 
the  owner  of  the  land  had  any  knowledge  of  what 
passed,  the  inference  to  be  drawn,  must,  in  a  peculiar 
degree,  depend  on  the  nature  of  the  accompanying 
facts ;  and  the  presumption  in  favor  of  a  grant  will  be 
more  or  less  probable,  as  it  may  be  more  or  less  probar 
ble  that  those  facts  could  not  have  existed,  without 
the  consent  of  the  owner  of  the  landi  The  circum- 
stances proved  in  the  present  case,  were  sufiScient  to 
leave  to  a  jury,  as  circumstances  from  which  the 
knowledge  of  the  owner^  and  ^is  acquiescence,  on  the 


1  Dawson  v.  The  Dake  of  Norfolk,  1  Price,  R.  246. 
9  Wood  V.  yeal,6  B.  &  Aid.  R  454. 
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supposition  of  a  preceding  grants  might  fiurly  be  pre- 
sumed."^ 

§  235.  If  the  time  has  once  began  to  ran  against 
the    dominant  land-owner,    in   consequence    of    his 
knowledge   of,   and  acquiescence  in,  the   enjoyment 
of  the    easement,  the  intervention  of   a  particular 
estate,  will  not  then  stop  it^    From  the  observations 
of  Baylby,  J.,  in  Cross  v.  Lewis,*  it  would  appear,  that 
provided  the  existence  of  the  easement  prior  to  the 
commencement  of  the  tenancy,  was  shown,  and  a  suffi- 
cient length  of  enjoyment  had  taken  place,  to  afford 
evidence  of  a  grant,  the  burden  of  proof  would  be 
thrown  upon  the  owner  of  the  land  sought  to  be  made 
liable  to  the  easement ;  and  unless  he  could  show  such 
previous  user  to  have  taken  place,  without  his  know- 
ledge, the  right  to  the   easement  would  be   estab- 
lished."* 

§  236.  The  foregoing  doctrine,  in  relation  to  the 
enjoyment  of  easements  in  estates,  during  the. pos- 
session thereof,  by  tenants  for  life,  or  years,  will  apply 
to  every  temporary  interest  in  the  land  j  ^  so  that  time 
,  does  not  begin  to  ran  against  a  privilege  reserved  in  a 
deed,  if  'by  the  deed  it  clearly  appears  that  an  imme- 
diate occupation  and  exercise  of  the  privilege  was  not 
at  the  time  contemplated  by  the  parties;   as  where 


1  Gray  v.  Bond,  2  Bro.  &  Bing.  R  667.  An  adverse  possession  of 
twenty  years,  is,  in  En^and,  not  a  bar  to  a  rector  or  vicar,  except  as  against 
the  present  incumbent,  who  submitted  to  such  poasessiop.  Runcorn  t;. 
Doe,  5  B.  &  Cress.  B.  696. 

^  2  GreenL  Ev.  §  645 ;  Best  on  Fresumpt  89. 

3  Cross  V.  Lewis,  2  B.  &  Cress.  R  686 ;  Gale  &  VThat  on  Easem.  80. 

^  Gale  &  What  on  Easem.  80. 

'  2  GreenL  Br.  §  545. 

24*      • 
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the   reservation  is  to  the  heirs  and  assigns  of  the 
grantor.^ 


6.  Disabilities. 

m 

§  237.  If  the  doctrine  of  adverse  possession  of  an 
easement^  cannot^  in  general,  be  applied  to  reversion- 
ers, during  the  continuance  of  thie  particular  estate,  it 
would  seem  a  fortiori  to  be  inapplicable  to  persons  who 
are  hindered  from  suing,  by  reason  of  their  lefftd  disa- 
Maty.  Contra  non  vakntem  agere  currit  prcescriptio^  is 
a  maxim  which  naturally  suggests  itself  in  this  place, 
and  which  is  illustrated  by  those  express  provisions  in 
the  different  statutes  of  limitation,  which,  in  cases  of 
infancy,  coverture,  and  others  similar,  suspend  their 
operation,  until  the  removal  of  such  disability.  As  in 
the  case  of  a  debt  due,  the  prescription  only  begins  to 
run,  from  the  time  when  the  creditor  has  a  right  to 
institute  his  suit ;  ^  for  in  such  case  to  impute  dela^  to 
the  creditor,  would  be  contrary  to  the  conclusions  of 


reason,* 


1  Butz  V.  Ihrie,  1  Bawle,  (Penn.)  R.  281. 

9  Poth.  Traite  des  Obligations,  645 ;  U).  Traite  Pnescript. ;  Ayraad  v. 
Babin,  19  Mart.  (Louis.)  R.  47;  Richards  v.  Maiyland  Insuraiice  Co.  8 
Crancb.  (U.  S.)  R  84. 

3  Broom's  Legal  Max.  700. 

4  It  has  been  the  policj  of  the  English  legislature,  at  a  modem  date,  to 
establish  two  periods  of  prescription,  except  in  case  of  light  By  the  7th 
sect,  of  the  stat  2  and  3  WilL  4,  c.  71,  (commonly  called  die  <<  Prescrip- 
tion Act,")  it  is  enacted  as  follows :  —  **  That  the  time  during  which  anj 
person,  otherwise  capable  of  resisting  any  claim  to  anj  of  the  matters  before 
mentioned,  shall  have  been,  or  shall  be,  an  infant,  idiot,  non  compos  men- 
tis, feme  covert,  or  tenant  for  life,  or  during  which  any  action  or  suit  dull 
have  been  pending,  and  which  shall  have  been  diligenUj  prosecuted,  until 
the  death  of  any  party  or  parties  thereto,  shall  be  excluded  in  the  periods 
herein  before  mentioned,  except  in  cases  where  the  right  or  claim  is  hereby 
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§  238.  Yet^  in  commenting  on  the  conclusiveness  of 
the  presumption,  of  which  we  are  treating,  Mr.  J. 
Story,  in  Tyler  v.  Wilkinson,  remarked,  that  its  oper- 
ation had  never  yd  been  denied  in  cases  where  ^^- 
rnnal  distMSties  of  particular  proprietors  might  have 
intervened,  such  as  infancy,  coverture,  and  insanity ; 
and  where,  by  the  ordinary  course  of  proceeding, 
grants  would  not  be  presumed.  But  Mr.  Matthews, 
in  his  Treatise  on  Presumptive  Evidence,  seems  to 
consider,  that  the  right  otherwise  arising  from  long 
enjoyment,  may  be  repelled,  by  showing,  that  the 
parties  whose  interests  have  been  prejudiced  were 
luoLtil  lately,  incapable,  by  reason  of  infancy,  coverture, 
or  other  legal  disability,  to  give  the  necessary  license. 
The  Supreme  Court  of  New  Hampshire  have  expressly 
held,  that,  notwithstanding  the  remark  of  Mr.  J.  Stort, 
in  Tyler  v.  Wilkinson,^  a  grant  by  a  ffuardian  of  an 
iofant,  of  an  easement  in  the  land  of  his  ward,  extend- 
ing beyond  the  limit  of  the  guardianship,  was  not  to 
be  presumed;  inasmuch  as  a  guardian  is  not  autho- 
rized to  grant  incorporeal  hereditaments  out  of  the 
ward^s  land.  ^  Perhaps,"  say  the  Court,  ^  a  disability 
intervening  during  the  lapse  of  the  term,  but  not  ex- 
tending to  the  termination  of  the  period  of  twenty 
years,  might  not  be  su£Scient  to  rebut  the  presump- 


declared  to  be  absolute  and  indefeaable."  This  has  reference  to  an  enjoy- 
ment of  twenty  years.  The  enactment,  as  to  the  longer  period  of  forty 
jean,  materially  restricts  the  Common-Law  modes  of  defeating  the  effect 
of  the  user  of  an  easementi  declaring  that  user  for  that  time,  shall  give  an 
absolute  and  indefeasible  right,  notwithstanding  any  personal  disability  on 
the  part  of  the  owner  of  the  servient  inheritance,  unless  it  shall  appear 
that  the  same  was  enjoyed  under  some  consent  or  agreement,  by  deed  or 
writing.  See  the  Act  referred  to  and  conunented  qn,  in  Gale  &  What  on 
i:asem.68-75. 
1  Tyler  v.  Wilkinson,  4  Mason,  (Cir.  Co.)  R.  402. 
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tion;  but  it  would  be  absurd  to  presume  a  grants 
where  it  was  clear  that  no  such  grant  could  have  ex- 
isted. And  in  this  case^  a  grant  by  a  guardian,  of  an 
easement,  in  the  land  of  his  ward,  extending  beyond 
the  limit  of  the  guardianship,  is  not  to  be  pre- 
sumed." ^ 

§  239.  Where  a  person  claimed  title  to  a  several 
fishery,  in  the  soil  of  another,  on  the  presumption  of 
a  non-existing  grant,  and  relied  on  the  proof  of  adverse 
possession,  for  more  than  twenty  years  before  the  com- 
mencement of  the  action;  the  jury  were  instructed, 
that  to  raise  such  presumption  of  grant,  it  must  appear 
that  such  exclusive  right  as  the  one  claimed,  had  been 
used  and  enjoyed  against  those,  who  were  able  in  law 
to  assert  and  defend  their  rights,  and  to  resist  such 
adverse  claim;  and,  therefore,  if  the  persons  against 
whom  such  right  is  claimed,  were  under  the  disability 
of  infancy,  the  time  during  which  such  disability  con- 
tinued, was  to  be  deducted,  in  the  computation  of 
twenty  years.  They  were  further  instructed,  that  if 
they  found  that  the  adverse  possession  in  the  lifetime 
of  the  person  in  whose  soil  the  easement  in  question 
was  claimed,  added  to  that  which  was  held  after  his 
heirs  became  of  age,  (there  having  been  no  interrup- 
tion in  the  mean  time,)  amounted  together  to  the  period 
of  twenty  years'  adverse  possession,  then  they  should 
find  for  the  plaintiff  This  instruction  was  excepted  to 
and  made  the  ground  of  a  motion  for  a  new  trial,  at 
which  WiLDB,  J.,  who  delivered  the  judgment  of  the 
Court,  said, — ^  These  instructions  are  manifestiy  cor- 


1  Watkins  v.  Peck,  18  N.  Hamp.  R  860.    The  Court  cite  Gilb.  Eq.  R. 
S ;  Guernsey  o.  Bodbridges,  cited  2  Cowen's  PhiL  on  £y.  888. 
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rect,  a,nd  it  is  not  denied,  that  the  evidence  was  such 
as  would  warrant  the  jury  to  find  a  verdict  in  pursu- 
ance thereof^  for  the  plaintiff,  provided  the  use  and 
enjoyment  by  the  plaintiff,  and  that  by  those  under 
whom  he  claims,  may  be  coupled,  so  as  to  make  up  the 
twenty  years,  notwithstanding  the  intervention  of  the 
rights  of  Fletcher's  heirs  and  their  disability ;  and  we 
have  no  doubt  they  may.     If  it  were  otherwise,  it 
would  be  di£Bcult  to  maintain  the  presumption  of  a 
grant,  by  any  lapse  of  time,  and  continuance  of  pos* 
session,  if  death  should  intervene  in  every  period  of 
twenty  years ;  so  that  a  man  and  his  ancestors,  might 
have  the  uninterrupted  use  and  enjoyment  of  an  ease* 
ment,  or  privilege,  for  a  century,  without  acquiring  any 
right;  which  cannot  be  maintained.    It  is  admitted, 
that  no  authority  has  been  found,  to  sanction  such  a 
doctrine,  and  very  clearly  it  cannot  be  supported  on 
principle."  ^ 

7.  JExtinction  of  Presumed  Wafer  Rights. 

%  240.  First,  a  prescriptive  or  presumed  right  to  a 
Watercourse,  may  become  lost  or  extinguished,  by  a 
non-user,  for  such  length  of  time,  a^  that  which  cre- 
ated it'  It  is  laid  down  xby  Bracton,  that  an  incorpo- 
poreal  right,  may  be  both  acquired  by  long  enjoyment, 
and  lost  by  disuse  and  neglect^  ^  Seeing,"  says  Do- 
mat,  ^  a  service  may  be  acquired  by  prescription,  with 
much  more  reason  may  a  freedom  from  a  service  be 
acquired  in  the  same  way.     Thus,  he  who  had  a  right 


1  Melvin  v.  Whidng,  13  Pick.  (Mass.)  R.  184. 

9  3  Kent.  Comm.  448 ;  Shiels  v.  Arnt,  3  Green,  (N.  J.)  Ch.  R  234. 

3  Bract  lib.  4,  c.  38,  §  3. 
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to  water,  both  by  day  and  night,  loses  the  use  of  it  in 
the  night  time,  if  he  lets  it  prescribe."  ^  This  is  the 
well-settled  doctrine  of  the  Common  Law,  and  it  has 
been  expressly  held,  that  ancient  windows,  which  haye 
been  discontinued  for  twenty  years,  lose  their  former 
right^ 

§  241.  It  has  been  said  by  a  learned  Judge,  (C.  J. 
Abbott,)  that,  ^  One  of  the  general  grounds  of  pre- 
sumption, is  the  existence  of  a  state  of  things  which 
may  be  most  reasonably  accounted  for,  by  supposing 
the  matter  presumed.  Thus,  the  long  enjoyment  of  a 
right  of  way,  by  A,  to  his  house  or  close,  over  the 
land  of  B,  which  is  a  prejudice  to  the  land,  may  most 
reasonably  be  accounted  for,  by  supposing  a  grant  of 
such  right,  by  the  owner  of  the  land ;  and  if  such  right 
appear  to  have  existed  in  ancient  times,  a  long  forbearance 
to  exercise  it,  which  must  be  inconvenient  and  prejudicial  to 
the  owner  of  the  house  or  close,  may  most  reasonably  be 
accoufded  for,  by  supposing  a  release  of  the  right.  In 
the  first  class  of  cases,  therefore,  a  grant  of  the  right, 
and  in  the  latter,  a  release  of  it,  is  presumed."  ^  The 
language  of  the  Court  of  Appeals,  of  Maryland,  is  to 
the  same  effect,  ^  K  therefore,  say  they,  ^  the  adverse 
user  of  a  right  of  way  over  the  lands  of  another,  for 
twenty  years,  shall  be  a  sufficient  foundation  to  pre- 


^  Domat's  Civil  Law,  b.  1, 1 18,  a.  1.  Libertatem  servitatom  usa  capi 
poese  veriofl  est  Dig.  L.  4.  Itaqne  si  com  tibi  servitatem  deberem,  ne 
imhi  puta  liceret,  altius  sBdificare,  et  per  statutum  tempos  altiua  cedificatum 
habuero  sublata  erit  servitas.  Dig.  de  servit  pned.  urb.  Si  is  qui  noctu^ 
nam  aquam  habet,  interdia  per  constitatam  ad  admissionem  tempos  osos 
fberit,  amisit  noctumam  servitatom,  qoa  osos  oon  est.  Idem  est  in  eo  qoi 
cerds  horis  aqoas-doctus  babens,  aliia  osos  fberit,  nee  oUa  parte  earom  bo- 
rarum.    Dig.  L.  10,  quemad.  serrit  amitte. 

s  lAwrence  v,  Obee,  8  Campb.  R.  514. 

3  Doe  V.  Hilder,  2B.Si  Aid.  R.  791. 
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sume,  that  the  right  originated  in  a  grants  it  must 
follow,  upon  every  principle,  that  the  user  of  the  right 
may  be  extinguished,  by  presuming  a  release  of  it, 
for  the  purpose  of  quieting  possession."  In  this  case, 
the  presumption  of  a  release  was  strongly  fortified  by 
the  circumstance,  that  the  parties  to  whom  the  right 
of  way  in  question  was  originally  granted,  and  those 
claiming  under  them,  had  used  another  and  distinct 
route  of  the  defendant's  land.^ 

§  242.  By  virtue  of  this  doctrine,  if  an  ancient  ditch 
has  at  one  end  opened  into  a  watercourse,  and  the 
owner  of  a  mill  on  the  stream  has  kept  the  opening  at 
the  end  of  the  ditch  closed,  without  interruption,  for 
twenty  years,  the  mill-owner  will  have  a  right  to  keep 
it  closed,  and  the  owner  of  the  land  on  the  ditch  would 
not  be  justified  in  re-opening  the  communication; 
although  it  might  appear,  that  the  communication 
between  the  ditch  and  the  watercourse  was  ancient; 
and  so  where  the  owner  of  a  mill  worked  by  a  ground- 
shot  wheel,  at  a  low  head  of  water,  altered  the  wheel 
to  a  breast-shot  wheel,  which  required  a  high  head  of 


1  Wright  o.  Freeman,  5  H.  &  Johns.  (Md.)  R.  467.  In  Hoffman  v, 
Sarage,  15  Mass.  R.  ISO,  the  action  was  in  case  for  interrupting  a  right 
of  way,  claimed  by  the  plaintiff,  which  had  been  assigned  to  a  dowager, 
oyer  land  of  her  husband ;  and  the  interruption  complained  of,  was  the 
erection  of  a  wooden  building,  upon  the  soil  where  the  way  was  before 
used.  The  injury  complained  of,  was  committed  more  than  twenty  years 
before  the  conmiencement  of  the  suit,  and  the  adverse  occupation  con- 
tinued from  the  time  of  bringing  the  action.  This,  the  Court  held,  would 
be  presumptive  evidence  of  an  extinguishment,  or  grant  of  the  privilege 
to  the  tenant  of  the  land.  The  non-user  of  a  highway  for  twenty  years, 
IB  primd  facie  proof  of  a  release  of  the  public,  to  the  owner  of  the  soil; 
and,  therefore,  where  bars  across  a  highway  had  been  kept  up  by  the 
owner  of  the  soil  about  ninely  years,  it  was  held,  that  evidence  of  ihis 
&ct  was  admissiUe  to  prove  an  extinguishment  of  the  public  right. 
Beardalee  r.  French,  7  Conn.  R.  125.    See  also  2  Bay,  (S.  C.)  R.  280. 


^ 
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water ;  and  after  that^  for  twenty  years  and  more,  dis- 
continued the  use  of  the  breast^shot  wheel,  and  resumed 
the  use  of  the  ground-shot  wheel,  the  disoontinuapce,  it 
was  held,  caused  the  mill-owner  to  lose  his  right  to  the 
higher  head  of  water.^ 

§  243.  As  an  enjoyment  for  tiiefuBperiod  of  twenty 
years,  is  necessary  to  found  a  presumption  of  a  grants 
the  general  rule  is,  that  there  must  be  a  similar  non- 
user,  to  raise  the  presumption  of  a  release.^  In  Com- 
ing V.  Gould,  in  New  York,^  Mr.  J.  Oowen,  in  giving 
the  judgment  of  the  Court,  considered  it  perfectly  well 
settled,  that  in  order  to  make  out  an  effectual  answer 
to  a  claim  upon  the  ground  of  a  simple  noDi-user  of  an 
easement,  the  enjoyment,  and  all  acts  of  enjoyment, 
must  have  totally  ceased  for  the  same  length  of  time, 
that  was  necessary  to  create  the  original  presumption. 
^  We  are  to  inquire  first,"  says  he,  ^  was  the  way  used 
continuously  and  adversely  for  twenty  years.  If  so, 
the  presumptive  title  becomes  vested.  Secondly,  has 
the  use,  then,  been  aUogether  discontinued  far  itffenfy 
years?  If  not,  there  is  no  abandonment."*  In  Mas- 
sachusetts, a  mill  privilege  cannot  be  considered  as 
abandoned  or  extinguished  by  disuse,  until  such  dis- 
use, entire  and  complete,  has  continued  for  twenty 
years;*  and  in  Pennsylvania,  as  it  takes  twenty-one 
years'  adverse  enjoyment,  to  acquire  a  right,*  so  it  takes 
twenty-one  years'  non-user  to  extinguish  it,  and  twenty 
years  alone  is  insufficient.^ 


I  Drewett  v.  Sheard,  7  C.  &  Pa^rne,  R.  465. 

<  8  Kent,  Comm.  448;  Curtis  v.  Jackson,  18  Mass.  R  507. 
3  Corning  v.  Gould,  16  Wend.  (N.  Y.)  R.  531. 

<  Corning  v.  Gould,  16  Wend.  (N.  Y.)  R.  581. 

s  Per  Shaw,  C.  J.,  in  Hurd  v.  Curtis,  7  Met  (Mass.)  R.  94. 

6  See  Ante,  §  209. 

7  Dyer  o.  Depni,  5  Wluirt  (Penn.)  R.  584. 
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§  243,  a.  Bat  it  seems  now  to  be  well  understood, 
that  courts  axe  not  to  proceed  on  the  ground  that 
as  twenty  years'  user,  in  the  absence  of  an  express 
grant,  is  necessary  for  the  acquisition  of  an  easement, 
so  twenty  years'  cesser  of  the  use,  in  the  absence  of 
any  express  release,  is  necessary  for  its  loss.  But  as 
an  express  release  of  the  easement  would  destroy  it  at 
any  moment,  so  the  cesser  of  use,  coupled  with  antf 
act  elearhf  indicative  of  an  intention  to  abandon  the  rights 
would  have  the  same  eflfect  without  reference  to  time. 
It  is  not  so  much  the  duration  of  the  cesser^  as  the 
nature  of  the  act  done  by  the  grantee  of  the  ease- 
ment, or  of  the  adverse  act  acquiesced  in  by  him,  and 
the  intention  in  him  which  either  the  one  or  the  other 
indicates,  which  are  material  for  the  consideration  of 
the  jury.  ^  The  period  of  time  is .  only  material  as  one 
element  from  which  the  grantee's  intention  to  retain  or 
abandon  his  easement  may  be  inferred  against  him.^ 

§  244.  The  doctrine  that  the  disuse  of  an  easement, 
acquired  by  prescription,  must  have  continued  for  the 
same  length  of  time,  which  was  required  for  its  crea- 
tion, has  been  held  not  to  apply  to  ancient  lights.  In 
Moore  v,  Rawson,^  Abbott,  C.  J.,  in  delivering  his  judg- 
ment, said, — ^  It  seems  to  me,  that  if  a  person  entitled 
to  ancient  lights,  pulls  down  his  house,  and  erects  a 
blank  wall  in  the  place  of  a  wall,  in  which  there  had 
been  windows,  and  suffers  that  blank  wall  to  remain 
for  a  considerable  period  of  time,  it  lies  upon  him,  at 
least  to  show,  that  at  the  time  when  he  so  erected  the 
blank  wall,  and  thus  apparently  abandoned  the  win- 


1  Per  Lord  C.  J.  Denman,  in  Begina  v.  Chorlej,  12  Adol.  U  £11.  B. 
(N.  S.)  515. 
>  Moore  v.  Bawaon,  8  B.  &  Cress.  B.  832. 
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dows,  which  gave  light  and  air  to  the  house,  that  was 
not  a  perpetual,  but  a  temporary  abandonment  of  the 
enjoyment."  Littledale,  J.,  said, — "I  think  that  if  a 
party  does  any  act  to  show  that  he  abandons  his  right 
for  the  benefit  of  that  light  and  air,  which  he  once 
had,  he  may  lose  his  right  in  a  much  less  period  than 
twenty  years ;  *'  and  Bayley  and  Holroyd,  Js-,  were  of 
the  same  opinion.  It  was,  however,  urged,  in  the  sub- 
sequent case  of  Bridges  v.  Blanchard,^  that^  as  the 
party  could  only  acquire  the  right  by  twenty  years' 
enjoyment,  it  ought  not  to  be  lost^  without  disuse  for 
the  same  period;  and  that,  as  enjoyment  for  such 
length  of  time  is  necessary  for  the  presumption  of  a 
grant,  there  must  be  a  similar  non-user,  to  raise  a  pre- 
sumption of  a  release.  All  .this  reasoning,  said  Mr. 
J.  LiTTLEDALE,  might  Well  apply  to  a  right  of  common, 
or  of  a  way ;  but  that  there  was  a  material  difference 
between  the  mode  of  acquiring  such  rights,  and  a  ri^t 
to  }ight  or  air ;  the  latter  was  acquired  by  mere  oeeu- 
pancy  ;  whereas,  the  former  could  only  be  acquired  by 
user.  A  way,  said  he,  over  the  lands  of  another,  can 
only  be  used  in  the  first  instance,  with  the  consenl^ 
express  or  implied,  of  the  owner ;  and  a  party  using 
the  way,  without  such  consent,  would  be  a  wrongdoer ; 
but  with  respect  to  light,  it  is  otherwise,  as  every  man 
may  erect,  even  on  the  extremity  of  his  land,  a  build- 
ing, with  as  many  windows  as  he  pleases. 

§  245.  If  the  doctrine,  that  a  pre^crijitioe  right  to 
light,  may  be  lost  by  a  non-user,  for  a  period  less  than 
twenty  years,  will  not  apply  to  a  right  of  common,  or 
of  a  way,  a  fortiori^  it  will  not  apply  to  a  natural  water- 


1  Bridges  V,  BlandMnl,  1  Ad^l.  &  £U.  &  356. 
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course.  Yet^  Mr.  G.  J.  Tinbal,  in  delivering  the  judg- 
ment^ in  laggins  v.  Inge,^  inquires, — "  Suppose  a  per- 
son who  formerly  had  a  mill  upon  a  stream,  should  pull 
it  down,  and  remove  the  works,  with  the  intention 
never  to  return,  could  it  be  that  the  owner  of  other 
land  adjoining  the  stream,  might  not  erect  a  mill,  and 
employ  the  water  so  relinquished ;  or  that  he  should 
be  compellable  to  pull  down  his  mill,  if  the  former 
mill-owner  should  afterwards  change  his  determination, 
and  wish  to  rebuild  his  own  ? "  He  answers,  that,  in 
such  a  case,  ^  it  would,  undoubtedly,  be  a  subject  of 
inquiry  by  a  jury,  whether  he  had  completely  aban- 
doned the  use  of  the  stream,  or  left  it  for  a  temporary 
purpose  only."  The  learned  Judge  here  proceeds  upon 
the  assumption,  that  a  right  to  a  particular  use  of  the 
water,  may  be  acquired  by  mere  occupancy  ;  that  the 
riparian  proprietor  who  first  occupies,  gains  rights 
which  he  would  not  otherwise  have ;  and  then  he  says, 
^  there  is  nothing  unreasonable  in  holding,  that  a  right 
which  is  gained  by  occupancy,  may  be  lost  by  aban* 
donmeni"  But  we  have  already  had  occasion  to  show 
it  to  be  clearly  settled  in  England,  that  no  appropria- 
tion, except  for  such  a  period  as  will  confer  an  easement, 
(twenty  years,)  can  diminish  the  natural  rights  of  the 
other  riparian  proprietors,  along  the  course  of  the 
stream ;  ^  and  every  riparian  proprietor,  who  claims  a 
right,  either  to  throw  the  water  back  above  his  land, 
or  to  diminish  the  quantity  of  water,  which  is  to 
descend  below,  must,  in  the  words  of  Sir  J.  Leach,' 


1  Liggins  V.  Inge,  8  Btng.  B.  698. 

9  Ante,  §180- 136. 

3  In  Wright  V.  Howard,  1  Sim.  k  Stu.  Ch.  R  190. 


292  IiAW  OF  WATERCOUBSES.  [CH.  VI. 

'^in  order  to  maintain  his  claim^  either  prove  an  actual 
grant  or  license  from  the  proprietors  affected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment 
of  twenty  years.^ 

§  246.  It  has  been  considered  by  Courts  in  America, 
that  Mr.  Justice  Littledale,  when  he  says,*  that  when 
twenty  years  might  be  necessary  to  extinguish  the 
right  to  a  common  or  way,  evidently  did  not  advert  to 
the  distinction  between  a  mere  non-user,  and  a  posHive 
obstruction  ;  and  that  all  the  Judges  lay  great  stress  on 
the  possible  injury  to  purchasers  of  the  adjoining  pre- 
mises, who  might  come  in  on  the  faith  of  an  appear- 
ance of  one.  In  Coming  v.  Gould,^  the  Court  were 
entirely  at  a  loss  to  see  why  Ltttledale,  J.,  should  have 
hinted  in  Moore  v.  Rawson,  that  twenty  years'  obstrue- 
turn  might  be  necessary  to  extinguish  or  bar  a  way  or 
common,  more  than  a  servitude  of  light  to  an  ancient 
window.  They  reason,  that  both  are  acquired  by  the 
same  prescriptive  term ;  and  both  are,  when  acquired, 
equally  in  the  class  of  incorporeal  hereditaments ;  and 
the  actual  deception  upon  a  purchaser,  is  an  important 
ground  of  decision. 

§  247.  The  rule  of  the  Civil  Law,  most  undoubtedly 
is,  that  the  party  himself,  to  whom  an^/  sort  of  servitude 
is  due,  may,  short  of  the  period  of  prescription^  effect  its 
extinguishment,  by  merely  suffering  the  erection  of  ob- 
structions of  a  permanent  and  solid  kind,  such  as  edifices 
and  walls ;  and,  a  fortiori^  if  the  act  of  obstruction  be  done 
by  the  party  to  whom  the  servitude  is  due.*    The  rule  of 


1  See  also  Menzies  t7.  Breadalbane,  8  Bligb,  R  414,  (N.  S.) 
s  See  Ante,  §  244. 

3  Corning  w.  Gould,  16  Wend.  (N.  Y.)  R.  681. 

4  8  Kent,  Comin*  448.    When  neither  a  dits  ad  quern  nor  a  conditio 
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the  Common  Law,  as  laid  down  by  E^ent,  is, — "  If  the 
act  which  prevents  the  servitude,  be  incompatible  with 
ihe  nature  or  exercise  of  it,  and  be  by  the  party  to 
whom  the  servitude  is  due,  it  is  sufficient  to  extinguish 
it ;  and  if  it  be  extinguished  for  a  moment,  it  is  gone 
forever/*^  Again,  says  he,  ^ it  is  a  wholesome  and 
wise  qualification  of  the  rule,  considering  the  extensive 
and  rapid  improvements  that  are  everywhere  making 
upon  real  property/' 

§  248.  The  great  American  case  on  this  head,  and 
the  one  on  which  the  learned  author  above  referred  to, 
founds  his  doctrine,  is  that  of  Taylor  v.  Hampton,  in 
South  Carolina.^  In  that  case.  General  Wade  Hampton, 
the  defendant,  had  purchased  of  Mr.  Charles  Pinckney, 
in  1807, 115  acres  of  land,  with  a  mill-pond,  dam,  and 
mill  in  fuU  operation,  which  continued  lill  1814.  The 
pond  flowed  the  land  of  the  plaintiff;  and  there  was 
no  dispute  that  the  defendant  had  a  right  to  this  flow, 
as  a  servitude  by  prescription.  In  1814,  a  new  mill 
was  erected  by  the  defendant^  above  the  place  where 
the  old  mill  stood,  upon  which  the  water  of  the  old  mill 
flowed ;  wherefore  the  lower  dam  was  cut,  the  water 
let  oSf  and  its  use  as  a  miQ  abandoned.  This  dam  was, 
however,  immediately  repaired,  and  the  water  raised. 


Juiiva  has  been  specified  by  agreement,  or  hy  law,  with  respect  to  the  ter- 
mination of  servitudes,  they  will  become  extinct  by  renanciatioD,  (remiesio^) 
on  the  part  of  the  entitled  party,  which  may  be  either  express  or  implied. 
1  Eanff.  Mack.  350.  And  see  Dig,  8,  6,  5 ;  Toullier's  Droit,  Civil  Fran- 
cais,  tome  iii.  n.  673  ;  Repertoire  de  Jurisprudence  par  Merlin,  tit  "  Ser- 
Titude,"  in  which  that  article  is  composed  with  great  care.  Civil  Code  of 
Loaisiana,  Art.  $15,  816.  Haight  v.  Morris  Aquednqt,  (Proprietors  of,) 
4  Wash.  (Cir.  Co.)  R.  601. 
8  Kent,  Comm.  449. 
9  Taylor  v.  Hampton,  4  McCord,  (&  C.)  R.  96.' 
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occasionally,  for  the  purpose  of  flowing  rice  ;  but  in  the 
main,  the  plaintiiTs  land  was  eased  of  the  former  flow, 
from  1814  to  1823,  when  the  upper  mill  was  burned 
down,  and  the  old  mill  was  rebuilt  in  the  former  place ; 
the  water  being  again  permanently  raised,  and  the  flow 
resumed  over  the  plaintiff's  land.  The  verdict  being 
for  the  plaintifT,  in  a  suit  for  that  injury,  on  a  motion 
for  a  new  trial,  Nott,  J.,  delivered  the  opinion  of  the 
Court.  He  stated  the  main  question  to  be,  whether  the 
erection  of  the  upper  mill,  the  existence  and  enjoyment 
of  that,  being  incompatible  with  the  use  of  the  other, 
by  means  of  this  pond,  did  not  extinguish  the  right  of 
flow  formerly  held  by  the  defendant.  After  looking 
extensively  into  the  learning  of  the  Civil  and  the  Com- 
mon Law,  in  respect  to  the  extinguishment  of  servi- 
tudes, he  comes  to  the  conclusion,  that  it  did.  He  shows 
that  the  act  of  the  party  entitled  to  the  servitude,  is  to 
be  taken  strongly  against  him ;  and  not  only  by  the 
Civil  Law,  but  by  the  Common  Law,  and  analogous 
doctrines  of  our  Courts  of  Equity,  it  shall  be  held  to 
work  an  extinguishment,  where  the  same  circumstances, 
were  they  the  result  of  the  law,  or  of  inevitable  acci- 
dent, would  be  a  mere  suspension.  "  Where,"  says  the 
learned  Judge,  "  a  right  is  suspended  by  the  act  of  Grod, 
as  by  the  drying  up  of  the  spring,  it  will  revive  again, 
if  the  spring  chance  to  flow ;  but  if  it  be  suspended  by 
the  act  of  the  party,  as  by  building  a  house  or  wall, 
it  would  not  be  restored,  even  though  the  obstacle 
should  be  removed  by  a  stroke  from  heaven."  It  ap- 
pears in  the  course  of  the  opinion,  that  the  plaintiff  had 
purchased  the  land  flowed,  intermediate  to  the  erection 
of  the  upper  mill,  and  the  restoration  of  the  lower  pond, 
perhaps  in  1817,  though,  by  the  statement  of  the  case, 
(probably  a  misprint,)  it  seems  to  have  been  1807.  On 
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this,  the  Judge  proceeds^  ^^  I  think  it  not  unimportant^ 
that  the  present  plaintiff  was  a  purchaser  for  a  l<ma  fide 
consideration^  at  the  time  when  the  d^endant  had  thus 
proclaimed  to  the  world,  that  the  privilege  which  he 
now  claims,  was  useless,  and  even  incapable  of  being 
enjoyed  by  him." 

§  249.  The  learned  Judge  in  the  above  case,  adopts 
as  one  illustration,  the  rule  as  above  laid  down,  in 
respect  to  the  extinguishment  of  a  prescriptive  right 
to  ancient  lights,  and  says, — '^  Suppose  a  person  to  be 
the  owner  of  a  house  with  ancient  lights,  which  no  per- 
son has  a  right  to  obstruct.  If  he  erect  a  house,  or 
put  up  a  wall,  directly  covering  his  windows,  has  he 
not  extinguished  his  light,  as  effectually,  as  if  he  had 
blown  out  his  candle.  Surely,  then,  it  would  amount 
to  a  license  to  his  neighbor,  to  put  a  similar  building 
on  his  adjoining  lot  Suppose  A  to  have  a  right  of 
way  over  the  land  of  B.  If  he  erect  a  house  on  his 
own  land,  in  such  a  manner  as  to  obstruct  the  passage 
into  the  lands  of  B,  does  he  not  effectually  destroy  his 
right  of  way  ?  Can  he  claim  a  right,  the  enjoyment  of 
which  he  has  rendered  impossible  by  his  own  act" 
Again,  ^  suppose,"  says  he,  "  in  the  case  before  us,  the 
defendant,  instead  of  purchasing  a  mill-pond,  with  the 
right  of  flowing  the  plaintiff's  land,  had  purchased 
arable  land^  with  a  right  of  way,  to  haul  away  his  crop. 
If  he  had  erected  the  mill  which  he  now  has,  and 
thrown  the  whole  of  his  land  under  water,  by  convert- 
ing it  into  a  pond,  would  he  not  have  destroyed  his 
right  of  way?"  The  learned  Judge  considered  the 
question  before  him  one  of  great  public  interest,  and 
that  it  was  time  it  should  be  settled  upon  some  known 
and  fixed  principles. 

§  250.  The  doctrine,  and  the  reasoning  in  the  above 
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case  of  Taylor  v.  Hampton^  was  deliberately  considered 
and  adopted  by  the  Supreme  Court  of  New  York,  in  the 
case  of  Coming  f.  Gould ;  ^  a  case  in  which  it  was  ex- 
pressly held,  that  the  encroachment  by  one  party  upon 
a  way^  held  in  common,  by  building  part  of  the  wall  of 
a  house  upon  a  portion  of  it,  and  inclosing  another  por- 
tion, by  a  £ence,  work  an  exUnffuishmenty  by  operation 
of  law ;  especially  where  the  other  party  sella  his  in. 
terest  after  such  acts  done,  and  the  purchaser,  on  his 
part,  acquiesces  in,  and  confirms  what  has  been  done : 
that  where  a  party  relinquishes  the  enjoyment  of  an 
easement  or  servitude,  it  lies  with  him  to  show  an  uh 
tentian  to  resume  the  use  of  it  within  a  reasonable  time ; 
and  where  there  are  no  circumstances  intimating  ijie 
suspension  to  be  temporary  on^y  a  bona  fide  purchaser 
will  be  protected  in  the  enjoyment  of  the  property,  as 
it  appeared  at  the  time  of  his  purchase. 

§  251.  The  same  doctrine  was  discussed  by  the  Su- 
preme Court  of  Massachusetts,  in  Dyer  v.  Sandford,^ 
which  was  an  action  on  the  case,  for  damage  alleged  to 
have  been  done  by  the  defendant,  in  erecting  a  house 
on  his  own  land,  in  such  a  manner,  as  to  obstract  tiie 
light  and  air  which  the  plaintiff  was  entitled  to,  through 
his  staircase  window.  This  was  not  claimed  as  a  right 
by  prescription  for  light  and  air  through  an  ancient 
window,  but  as  a  right  reserved  in  a  deed  from  Nathar 
niel  T.  Tilden,  administrator  of  ihe  estate  of  Christopher 
Tilden,  under  which  the  plaintiff  claimed,  to  Thomas 
Davis,  under  whom  the  defendant  ^  claimed.  1.  The 
defendant  offered  evidence,  tending  to  show  that  EHizsk 


1  Corning  v.  Gould,  16  Wend.  (N.  Y.)  R.  681. 
»  Dyer  o.  Sandford,  9  Met.  (Mass.)  B.  395. 
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beih  Tilden,  the  widow  of  Christopher  Tilden,  having  a 
right  of  dower  in  the  estate^  and  being  in  the  occupa- 
tion^ gave  a  license,  by  parol,  to  Thomas  Davis,  to  erect 
a  building,  in  such  manner  as  to  obsbruct  the  air  and 
light,  in  whole  or  in  part ;  also  that  some  obstructions 
were  afterwards  erected,  by  persons  in  the  occupation 
of  the  defendant's  estate,  extending  to  a  period  of  ten 
or  twelve  years ;  and  upon  these  facts,  if  established, 
contended  that  it  ought  to  be  submitted  to  the  jury,  to 
prove  a  license,  by  the  owners  of  the  plaintifif 's  estate, 
to  the  owners  of  the  defendant's  estate,  to  shut  out  and 
obstruct  the  light  from  entering  said  window ;  and  that 
such  license  was  not  revocable  by  the  plaintiff.  He  also 
cantended,  that,  in  fact,  the  easement  in  question,  if  it 
ever  existed,  had  been  lost  by  non-user,  and  cessation 
of  enjoyment ;  and  that,  if  not  so  extinguished,  yet  the 
right  to  light  and  air  was  to  such  only  as  could  be 
received,  if  the  estate,  derived  by  Davis  from  Tilden, 
and  out  of  which  the  light  was  reserved,  had  been  left 
open  and  unobstructed  3  which  was  the  distance  of 
about  two  feet  from  the  window."  Mr.  0.  J.  Shaw,  in 
giving  the  judgment  of  the  Court,  said, — "We  think 
there  is  a  distinction  between  an  executed  license,  to 
impede  or  obstruct  an  easement  of  this  description,  and 
an  abandonment  of  the  easement.  It  may  well  be  main- 
tained, on  the  authorities,  that  the  owner  of  a  dominant 
tenement,  may  make  such  changes  in  the  use  and  con- 
dition of  his  own  estate  as,  in  fact,  to  renounce  the 
easement  itself;  and  this  may  be  relied  on  by  the 
owner  of  the  servient  tenement  as  evidence  of  aban- 
donment. So,  if  the  owner  of  the  dominant,  grants  a 
license  to  the  owner  of  the  servient  tenement,  to  erect 
a  wall  which  necessarily  obstructs  the  enjoyment  of  the 
easement,  and  it  is  erected  accordingly,  it  may  amount 
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to  proof  of  an  abandonment  of  the  easement.  It  is  not 
a  release,  because  it  is  by  parol.  But  it  results  from 
the  consideration,  that  a  license,  when  executed,  is  not 
revocable ;  and  if  the  obstruction  be  permanent  in  its 
nature,  it  does,  defactoy  terminate  the  enjoyment  of  the 
easement.  But  the  license  is  for  the  specific  act  only ; 
and  if,  when  executed,  it  is  of  such  a  nature,  as,  defado 
to  destroy  the  easement,  but  is  only  temporary  in  its 
nature,  or  limited  in  its  terms,  then,  as  the  easement  is 
not  released,  when  the  obstruction  erected  in  pursuance 
of  such  specific  license,  is  removed,  the  owner  of  the 
servient  tenement  cannot  erect  another  obstruction  of 
the  same,  or  of  a  different  kind,  without  a  new  license. 
But  as,  by  the  rules  of  law,  an  easement  is  an  interest 
in  land,  to  be  acquired  and  released  only  by  deed,  as 
between  the  parties  respectively,  when  it  is  contended, 
that  the  owner  of  the  dominant  tenement  has  volun- 
tarily abandoned  his  right,  so  as,  defactoy  to  withdraw 
the  encumbrance  from  the  servient  tenemept,  without  a 
release  to  its  owner,  the  proof  must  go  to  this  extent : 
First,  that  the  acts  relied  on,  were  voluntarily  done  by 
the  owner  of  the  dominant  tenement,  or  by  his  express 
authority ;  second^,  that  such  party  was  the  owner  of 
the  inheritance,  and  had  authority  to  bind  the  estate 
by  his  grant  or  release ;  and  thirdly j  that  the  acts  are 
of  so  decisive  and  conclusive  a  character,  as  to  indicate 
and  prove  his  intent  to  abandon  the  easement^  Various 
illustrations  might  be  given  of  such  conclusive  acts  of 
abandonment,  as  when  one  takes  down  the  building  in 
which  a  window  was  placed,  and  erects  on  the  site  a 
permanent  tenement,  so  constructed,  as  not  to  require, 

1  Moore  v.  Bawson,  S  Barn.  &  Cress.  B.  382,  and  5  DowL  &  Byl.  B.  2S4. 
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or  even  permit,  a  window  similarly  situated  j  or  when 
one  grants  an  express  license  to  do  acts  on  his  own 
land,  the  necessary  effect  of  which  is,  to  take  away  or 
impair  the  easement  permanently,  and  the  acts  are  done 
accordingly.^  In  the  present  case,  applying  these  prin- 
ciples to  the  subject,  we  are  of  opinion,  that  the  evi- 
dence did  not  warrant  the  jury  to  find  an  extinguish- 
ment of  the  easement  The  license  in  question,  and 
the  acts  done  under  it,  could  not  operate  as  a  release, 
because  not  in  writing ;  nor  as  an  abandonment,  because 
Elizabeth  Tilden  was  not  the  owner  of  the  inheritance, 
and  had,  at  most,  a  right  of  dower  in  the  premises,  and 
the  occupation,  as  guardian  of  her  children,  or  other- 
wise ;  nor  could  it  operate  as  proof  of  release,  by 
adverse  possession,  because  it  had  not  continued  a 
sufficient  length  of  time." 

§  252,  In  the  above  case  of  Corning  v.  Gould,  the 
Court  consider  that  abandomnenl  is  a  simple  non-user  of 
an  easement,  and  that,  in  order  to  make  out  an  effectual 
answer  to  the  claim  upon  that  ground  alone,  the  enjoy- 
ment must  have  actually  ceased  for  the  whole  period 
of  twenty  years.  There  are  two  writers,  who  incline 
with  the  Civil  Law,  to  hold,  that  something  beyond 
mere  non-user  for  the  prescriptive  term  is  necessary  to  « 
work  an  abandonment ;  ^  and  undoubtedly  it  is  so  by 
the  Common  Law,  where  the  easement  has  been  created 
by  deed.  A  distinction  in  this  respect  is  recognized 
between  an  easement  created  by  deedy  and  where  it  is 
created  by  prescription.  An  easement  to  become  ex- 
tinguished by  disuse,  must  have  been  acquired  by  use. 


1  Ligguis  V.  Inge,  7  Bing.  R.  682,  and  5  Moore  &  Pajne,  R.  712. 
^  2  firaiw'fl  Foih.  136 ;  S  Kent,  Ck)mni.  448. 
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and  the  doctrine  of  extinction  by  non-user  does  not 
apply  to  servitudes,  or  easements  created  by  deed.  In 
the  one  case,  mere  disuse  is  sufficient,  but  in  the  latter, 
there  must  not  only  be  disuse  by  the  owner  of  the  land 
dominant,  but  there  must  be  an  actual  adverse  user  by 
the  owner  of  the  land  servient*  In  White  v.  Crawford, 
in  Massachusetts,'  it  was  directly  decided,  that  an  ex- 
press grant,  or  reservation  of  a  right  of  way,  was  not 
lost  by  a  non-user  for  twenty  years.  And  again,  in 
Arnold  v.  Stevens,  in  the  same  State,'  it  was  held,  that 
in  the  case  of  a  grant  by  deed  of  the  right  to  dig  ore 
in  the  land  of  another,  the  mere  neglect  of  the  grantee, 
for  forty  years,  to  exercise  the  right,  without  any  act 
of  adverse  enjoyment,  on  the  part  of  the  owner  of  the 
land,  will  not  extinguish  such  right;  and  moreover, 
that  the  occupation  and  cultivation  of  the  land,  by  the 
land-owner,  during  such  period,  are  not  evidence  of 
adverse  enjoyment  of  the  right  to  dig  the  ore.  The 
right  to  an  easement,  created  by  deed,  may  indeed 
remain  dormant  for  a  long  time,  and  not  be  lost,  and 
more  especially,  if  from  the  nature  of  the  right,  and  the 
express  grant,  it  is  apparent  that  it  was  not  contem- 
plated, that  the  owner  of  the  right  should  exercise  it 
at  an  early  period.^  In  the  language  of  Sutherland,  J., 
^  the  presumption  of  a  grant  against  written  evidence 
of  title  can  never  arise  from  the  mere  neglect  of  the 
owner  to  assert  his  right."  ^ 


1  Nitzell  V,  Paschall,  8  Rawle,  <Penn.)  R.  76. 
B  White  V.  Crawford,  10  Ma».  R.  183. 

3  Arnold  v.  Stevens,  24  Pick.  (Mass.)  R  106. 

4  Yeakle  v,  Nace,  2  Whart  (Penn.)  R.  123 ;  Bats  o.  Uirie,  1  RatHey 
(Penn.)  R.  218. 

9  Doe  V.  BuUer,  3  Wend.  (N.  Y.)  R  149.    When  the  gnuitee  of  a 
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§  253.  Secondly^  another  mode  of  extingaishment  of 
servitude  as  incorporeal  rights^  whether  acquired  by 
actual  or  presumed  grant,  is  that  of  unity  of  poBsesmn  ; 
the  doctrine  concerning  which  has  been  akeady  con- 
sidered.^ With  regard  to  its  application  to  presumed  ^ 
grants,  it  has  been  adjudged  in  Connecticut,  that  an 
adverse  enjoyment  of  water  of  one  close,  issuing  from 
another,  cannot  exist  where  there  is  an  unity  of  seisin 
and  possession  of  both ;  and  that,  therefore,  where  A 
and  B  had  adjoining  closes,  and  A,  having  conducted 
water  from  B's  close  to  his  own,  enjoyed  it  in  a  par- 
ticular manner,  for  a  less  period  than  that  limited  for 
the  right  of  entry  upon  land,  and  then  conveyed  his 
close  in  fee-simple  to  B  ;  and  B,  after  a  few  days'  pos- 
session, re-conveyed  it  to  A ;  and  after  which,  A  enjoy- 
ed the  water,  in  the  same  manner  he  had  done  before 
for  a  period  less,  but,  with  the  former  period,  making 
more  than  the  time  limited  by  the  statute ;  it  was  held, 
that  A,  in  consequence  of  such  enjoyment  of  the  water, 
so  interrupted,  acquired  no  right  thereto  by  user? 

8.  Pvhlic  Rights. 

§  254.  The  doctrine  of  the  acquisition  of  right  to  « 
easements,  by  uninterrupted  and  adverse  enjoyment,  is 


nuo^et,  by  leaers-ptUent  from  the  croim,  raffered  another  to  erect  a  mar- 
ket in  hi8  neighborhood,  and  to  use  it  for  the  space  of  twenty-three  years, 
withoat  interruption,  it  was  adjudged,  that  such  user  operated  as  a  bar  to 
an  action  on  the  case,  for  a  disturbance  of  his  maricet.  Holcroft  o.  Heel, 
1  Bos.  &  Full.  R  400;  and  see  Yard  9.  Ford,  2  Wms.  Saund.  175,  and 
note. 

1  See  Ante,  §  191  -200. 

2  Maasing  o.  Smith,  6  Conn.  B.  289. 
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not  applicable  to  rights  of  a  pubHe  nature;  and  all 
encroachments  upon  privileges^  which  are  open  to  the 
whole  community,  though  they  may  haye  been  uninter- 
ruptedly prolonged,  for  a  period  exceeding  twentj 
yeaxs,  are,  neyertheless,  liable  to  be  suppressed.^  ^No 
laches,"  said  Gh.  J.  Pabsons,  ^  can  be  imputed  to  the 
government,  and  against  it  no  time  runs  so  as  to  bar 
lis  rights."^  It  has  been  accordingly  adjudged,  in 
Great  Britain,  in  Vooght  v.  Winch,*  that  twenty  yeais' 
exclusive  enjoyment  of  the  water  of  a  river,  which  is 
a  puilic  Ughwjiy^  created  no  title.  So  much  regard, 
indeed,  is  paid  to  the  interests  of  the  great  body  poli- 
tic, that  if  a  river  ever  has  been  a  public  highway, 
(even  if  it  has  not  been  used  as  such  for  the  period  of 
twenty  years,  and  during  the  whole  time  has  been  in  a 
condition  inconsistent  with  the  public  use,)  the  right  of 
the  public  is  not  extinguished.^  An  act  of  the  legisla- 
ture is  the  only  means  by  which  the  interest,  which 
the  public  may  have  in  a  watercourse,  can  be  trans- 
ferred ;  or  the  proof  of  such  a  very  great  length  of  en- 
joyment, as  might  furnish  ground  for  the  presumption 
of  such  a  mode  of  transfer.® 


1  Weld  V.  Hornby,  7  East,  R.  195 ;  Carter  v.  Murcot,  4  Butt.  R.  2163 ; 
Thinmo's  Ex'r  v.  Commonwealth,  4  H.  &  M.  (Tirg.)  R.  57 ;  Johnson  «. 
Irwin,  8  S.  &  Rawle,  (Fenn.)  R  292. 

9  Stoughton  (town  of)  v.  Baker  ^  a/.  4  Maes.  R.  522. 

3  Vooght  V.  Winch,  2  Bam.  &  Aid.  R  662. 

4  As  to  what  riTers  are  pnUic  higfawajs^  see  jMMtf,  Chap.  XllL 

5  Vooght  V.  Winch,  itf  wpra, 

6  n>id. ;  Cbalker  ti  <d.  v.  Dickason  etal,!  Coon.  R.  382.  In  an  action 
of  trespass,  for  cutting  down  and  remoTing  a  bridge  oTer  a  navigable  aim 
of  the  sea,  alleged  to  be  the  property  of  the  plaintiff,  which  bridge  had 
been  standing  upwards  of  Jifty  years,  the  Court,  in  giving  their  opimon, 
said  —  "  Public  rights  cannot  be  destroyed  by  long  conttnned  eneitMch- 
ment ;  at  least,  the  party  who  claims  the  exercise  of  any  right,  tnconsifltent 
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with  the  free  enjoyment  of  a  public  easement  or  privilege,  must  put  him^ 
self  on  the  ground  of  ^r^jcrtp^um;  unless  he  has  a  grant,  or  some  valid 
authority,  from  the  government ;  and  a  right  by  prescription  does  not 
exist  in  the  present  case.  Inhabitants  of  Arundel  v.  McCuUoch,  10  Mass. 
R.  70. 
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CHAPTER  Vn. 

OF  THE  BIGHT  TO  THE  USE  OF  THE  WATER,  AS  DEPENDHrO 
UPON  CONTRACTS  AND  AGREEMENTS  IN  WRITING. 

l.**  The  Use  subject  to  Special  Agreement 

2.  Contracts  and  Agreements  hy  Specialty,  and  which  ran  with  the  Land. 

8.  Contracts  Personal. 

4.  Arbitrament  and  Award. 

1.  The  Use  subfect  to  Special  Agreement. 

§  255.  Br  means  of  a  special  contract  or  agreement 
in  writing,  water  rights  may  be  created  of  a  very  limited 
nature,  and  subservient  to  the  more  general  right  of  the 
riparian  proprietors ;  and  the  extent  and  mode  of  the 
use  of  the  water  may  be  affected  and  determined  by 
any  considerations,  conditions,  and  modifications,  which 
the  assent  of  the  parties  interested,  may  impose.^  In- 
stances are  afforded,  of  covenants^  intended  to  establish 
a  limited  property  in  a  watercourse,  and  the  rights  and 
privileges  appurtenant  thereto,  which  have  been  the 
subjects  of  controversy,  and  of  judicial  investigation  and 
decision.  It  may  be  premised,  that,  the  word  ^  cove- 
nant," is  not  to  be  regarded  as  a  word  of  art,  and  essen- 
tial to  the  constitution  of  a  covenant ;  and  any  words  vi 
the  instrument,  in  whatever  part  found,  from  which  the 
intent  of  the  parties  to  enter  into  the  engagement^  can 
be  collected,  are  regarded  as  effectual  for  that  pui^ 


1  Tyler  v.  Wilidnson,  4  Mason,  (Cir.  Co.)  B.  897. 
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pose.^  With  reference  to  the  natare  of  the  estate  on 
which^  and  the  parties  on  whom,  they  are  binding, 
they  hare  been  divided  into  real  and  personal.  A 
covenant  personal^  relates  only  to  matters  personal,  as 
distinguished  fix)m  real^  and  is  binding  on  the  cove- 
nantor, during  his  life,  and  on  his  personal  representa- 
tives, rafter  his  decease,  in  respect  of  assets.  A  cove- 
nant may  also  be  personal,  in  a  sense  where  it  is  to  be 
performed  personally,  by  the  covenantor  only,^  Col- 
£sr^a/ covenants  are  sach  as  concern  some  collateral 
thing  that  does  in  no  way,  or  rather  not  so  immediately, 
relate  to  the  thing  granted.  They  are  not  binding  on 
assignees,  though  executors  and  administrators,  in 
their  representative  capacity,  are  chargeable,  in  re- 
flect of  a  breach.^  A  real  covenant  is  one  which  has 
for  its  object  something  annexed  to,  or  inherent  in,  or 
connected  with  land  or  other  real  property ;  and  it  is 
one  which  descends  to  the  heir,  and  wMch  is  trans- 
ferred to  a  purdbaser.  In  othw  worda,  it  is  one  which 
neceflsarily  rum  witb  the  bneL^ 

2.  €hniracfs  and  Affreevnents  ly  SpedaUtg^  and  which 

run  mth  the  Land. 

§  256.  A  re(d  covenant  bears,  therefore,  a  strong  re- 
semblance to  an  easement.  Upon  a  grant  confirming 
tite  easement  of  diverting  water,  the  successive  owneiB 
of  the  dominant  estate'^  become  entitled  to  the  benefit 


>  Bac.  Abr.  ^  Cotenant  * 

3  Piatt  on  Coy.  67 ;  2  Wm.  Black,  B.  856 ;  Cio.  EIue.  55S. 

'  natt  on  Cot.  70;  5  B.  &  Aid.  B.  7,  8,  Opinion  of  Hoboyd,  J. 

4  Groifley  Big.  tit.  32,  c.  25,  s.  22. 
ft  See  Ante,  §  141, 142,  e(  ieq. 
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of  the  right  conferred,  and  may  sue  for  a  violation  of 
it ;  and  as  a  general  rule,  it  may  be  considered^  that  all 
impUed  covenants  run  with  the  land.  Thus,  if  a  lessor 
demise  and  grant  to  his  lessee  a  house  or  land^  for  a 
certain  term,  the  law  will  imply  a  covenant  on  the  part 
of  the  lessor^  that  the  lessee,  during  the  term,  shall 
quietly  enjoy  the  same,  against  all  encumbrances ;  ^  and 
if  the  assignee  of  the  lessee  be  evicted,  ^*  he  shall  have 
a  writ  of  covenant"  ^  An  express  grant  of  a  water- 
course, implies  a  covenant  on  the  part  of  the  grantor, 
not  to  disturb  the  grantee,  his  heirs  or  assigns,  in  the 
enjoyment  of  it* 

§  257.  But  whether  a  particular  express  covenant 
which  touches  or  concerns  land,  is  a  real  covenant,  run- 
ning with  the  land,  is  not  un£requently  a  question  of 
difficulty.*  It  has,  however,  been  agreed,  ever  since 
Spencer's  case,^  that  to  make  an  assignee  of  a  covenan- 
tor liable  to  an  action  of  covenant,  there  must  be  a 
privity  of  estate,  or  contract y  between  them ;  and  it  is 
said,  there  are  three  manner  of /^wi^,  viz.;  L  Privity 
of  estate  only.  2.  Privity  in  respect  of  contract  only. 
3v  Privity  in  respect  to  estate  and  contract  together. 
The  first,  viz. :  privity  of  estate  only,  is  between  the 
grantee  of  the  lessor's  reversion,  and  the  lessee,  or  be- 
tween the  lessor  and  the  assignee  of  the  lessee,  for  no 
contract  was  made  between  them.  The  second^  privity 
in  respect  of  contract  of  only,  which  is  personal  privity. 


1  Co.  Litt  684. 

s  Spencer^s  Case,  8  Ca  R.  16,  and  notes  to  same,  in  1  Smith,  Lead.  Ga. 
(Amer.  edit)  96, 138. 

3  4  Kent,  Comm.  478. 

4  Bailey  v.  Wells,  3  Wils.  E.  29. 

9  Spencer's  Case,  ii&.  sup.    See  Webb  v.  Itiissell,  8  T.  B.  402. 
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and  extends  only  to  the  person  of  the  lessor,  and  the 
person  of  the  lessee,  as  between  the  lessen*  and  the 
lessee  after  the  latter  has  assigned  over,  for  the  privity 
of  contract  remains,  although  the  privity  of  estate  is 
destroyed ;  and  yet  this  is  between  the  lessor  and  lessee 
only,  for  in  the  very  case,  viz. :  an  assignment  by  the 
lessee,  there  is  no  privity  of  contract  between  the  lessor 
and  the  assignee,  but  there  is  a  privity  of  estate  be- 
tween them.  The  third,  viz. :  privity  in  respect  of 
contract  and  estate  together,  as  between  the  lessor  and 
lessee  himself^  Suppose  that  A  should  demise,  by 
indenture,  certain  land  on  a  watercourse  to  B,  and 
that  B  covenants  for  himself,  his  heirs,  &c.,  to  build 
certain  works  or  houses  on  the  land;  that  B  should 
underlet  to  C,  and  should  covenant  for  himself,  his 
heirs  and  assigns,  to  observe  and  perform,  or  effectu- 
ally indenmify  C  against  the  covenants  in  the  first  in- 
denture, and  afterwards  assigns  his  reversion  to  D ; 
then  suppose  that  A  enters  and  ejects  B,  by  reason 
of  the  non-performance  of  the  first  mentioned  covenant, 
B's  covenant  vnth  C  does  not  run  vnth  the  land,  and 
D  is  not  liable  to  C. 

§  258.  It  is  obvious,  that  a  covenant  to  build  a  mill 
or  dam,  on  the  land  of  a  third  person,  is  a  mere  personal 
covenant ;  but  a  contract  to  build  a  mill  or  dam  on  the 
land  demised,  will  run  with  the  land  and  bind  the  as- 
signee, on  account  of  the  privity  of  estate  between  the 
contracting  parties.  Where  such  privity  exists  between 
the  covenantor  and  covenantee,  and  the  covenantor 
assigns  his  estate,  the  privity  thereby  created  between 
tiie  assignor  and  the  other  contracting  party,  renders 


i  2  Sugd.  on  Vend.  467 ;  V7alkei^8  Case,  8  Rep.  28  a. 
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the  former  liable  on  sach  covenants,  as  regulate  tiie 
mode  of  occupying  the  estate.^  And  so,  if  tiie  cove- 
nantee assigns  his  estate,  his  assignee  will  have  the 
benefit  of  similar  covenants.  But  if  there  is  no  privity 
of  estate  between  the  contracting  parties,  the  assignee 
will  not  be  bound  by,  nor  have  the  benefit  of,  any  cove- 
nants between  the  contracting  parties,  although  they 
may  relate  to  the  land  he  takes  by  assignment,  or  pu^ 
chase  from  one  of  the  parties  to  Ihe  contract  In  such 
a  case,  the  covenants  are  personal,  and  are  collateral  to 
the  land*  « There  are,  certainly,  cases,''  says  Mr.  X 
CowBN,*  **  which  seem  startled  at  the  comprehendve 
rules  concerning  assignable  covenants,  and  which,  theie^ 
fore,  seek  to  limit  the  number ;  and  there  are  others 
which  enable  us  still  more  clearly  to  see  the  legal  pai^ 
tition  between  real  and  collateral  covenants.  It  is  not 
to  be  denied,  however,  (he  continues,)  that  they  still 
leave  the  application  of  the  old  prin<^ples  to  new  cases, 
a  very  nice  exercise  of  the  mind,  and  remaining  in  a 
greater  degree,  a  matter  for  judicial  discreticm,  than 
almost  any  other  of  equal  importance,  in  the  law  of 
property."^  But  the  authorities  cleaily  demonstrate, 
that  in  order  to  make  a  covenant  run  witii  the  land, 
whether  the  estate  be  granted  for  an  estate  of  inheri- 
tance, or  for  a  term  of  years,  the  performance  or  non^ 


alM. 


1  See  Dougbty  v.  Bowman,  16  Law  Jottm.  414. 
•  See  the  opinion  of  Wilde,  J.,  in  Huid  v,  Cnrda,  19  Pick.  (Mass.)  B. 
459. 

3  In  Nonnan  v.  Wells,  17  Wend.  (N.  Y.)  R.  1«6. 

4  In  the  ease  just  referred  to,  Mr.  J.  Cowen  diactuseB  at  hxge  the  doe- 
trine  of  inherent  covenants,  ranning  with  the  land,  and  of  an  assignable 
character,  in  conttadistinction  to  those  which  are  ooUaterai  or  peiwNial; 
and  the  numerous  authorities  on  the  subject  are  fully  and  ably  renewed 
by  hiuL    And  see  4  Kent,  Comm.  472. 
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performance  of  it  must  affect  the  nature^  qwjdUyj  or  vahef 
of  the  estate  conveyed,  independently  of  collateral  cir- 
cumstanceSy  or  must  affect  the  mode  of  enjoying  it  It  is 
clearly  not  sufficient,  that  the  covenant  concerns  the 
land ;  but  to  make  it  run  with  the  land,  there  must  be 
enough  to  create  a  privity  between  the  contracting 
parties.' 

§  259.  "Any  one/'  says  Mr.  Justice  Co wbn,  "would 
give  more  for  a  warranted  farm,  than  for  a  succession 
of  quitclaim  deeds ; " '  and  he  cites  Fitzherbert^^  who 
says :  —  "  If  at  this'  day,  a  man  granted  to  one  common 
of  estovers ;  or,  of  turbary  in  fee-simple,  to  bum  in 
his  manor,  by  that  grant  it  is  appurtenant  to  the 
manor,  and  if  he  make  a  feoffment  of  the  manor,  the 
common  shall  pass  to  the  feoffee.''  From  the  example 
put  by  the  second  resolution  in  Spencer's  case,^  of  the 
lessee  covenanting  to  build  on  land  of  the  lessor,  or 
pay  a  collateral  sum  of  money,  it  appears  that  these 
acts  are  disconnected  entirely  with  the  idea  of  their 
being  a  rent  or  compensation  for  the  use  of  the  premi* 
ses;  otherwise,  they  would  be  taken  aa  part  of  the 
rent,  and  run  with  the  land.  This  was  settled  in 
Vyvyan  v.  Arthur.*  There  was,  in  that  case,  a  demise 
of  certain  land,  at  a  money  rent,  and  the  lessee  cove- 
nanted for  himself  and  assigns,  that  he  would  grind  all 
the  com  grown,  on  the  premises,  at  the  lessor's  mill, 
standing  in  the  neighborhood;  and  the  Court  held, 
that  as  long  as  the  mill  and  the  reversion  remained  in 


1  1  PUtt  on  Cot.  461 ;  and  see  Mayor  of  Congleton  v,  Fattisoo,  10  East, 
R.  180. 

s  In  Nonnan  v.  Wells,  .ti&.  tup. 

3  Fits.  Abr.  p.  181  of  the  folio,  and  420  of  the  Dablin  edit  of  1798. 

4  Spencer^s  Case,  8  Co.  B.  16. 

5  yyyyan  V.  Arthur,  1  B.  &  Cress.  B.  410. 


SIO  LAW  Of  vTArEMomsm.  [m.  vn. 

tiie  same  hands^  the  covenant  should  go  with  the 
lands ;  and  that  the  assignee  of  both,  might  maintam 
an  action  on  the  covenant^  although  to  be  performed 
off  the  land.  It  has  been  said  of  the  decision  in  this 
case,  bj  a  learned  Jndge/  that  ^  it  seems  difficult  to 
reconcile  it  with  the  second  resolution  in  Spencer^s 
case,  and  with  other  cases  in  which  it  has  beeil 
decided,  that  a  corenant  of  a  lessee,  to  build  a  house 
upon  the  land  of  the  lessor,  not  being  paroel  of  the 
demise,  is  a  collateral  covenant,  not  binding  on  the 
assignee;  the  distinction  may  be  between  covenants 
of  this  sort,  which  are  in  the  nature  of  rent^  and  those 
which  are  not  But  however  this  maj  be,  the  decision 
does  not  impugn,  but  confirms  the  doctrine  laid  dowii 
in  all  the  cases,  that  an  assignee  is  not  bound  by,  nor 
is  he  entitled  to  the  benefit  of  a  covenant,  unless  there 
is  9^  privity  of  eslalU  between  the  contracting  party  and 
his  assigns.'* 

I  260.  The  assignee,  of  a  grantee,  may  maintain  an 
action  on  the  covenants  of  wearranttfy  against  the 
grantor,  because  they  are  prospective,  and  form  a  part 
6f  the  value  of  the  land,'  but  it  does  not  necessarily 
follow,  because  a  covenant  runs  with  the  land  to  an 
assignee,  that,  in  no  event,  the  assignor  can  maintain 
an  action  on  the  covenant,  afber  he  has  assigned  it 
In  conveyances  of  real  estate,  where,  there  have  been 
successive  conveyances  firom  A  to  B,  and  from  B  to 
C,  each  with  covenants  of  warranty,  upon  the  eviction 
of  C  he  may  maintain  his  action  on  the  covenant  of 


1  B7  VT'ilde,  J.,  in  Hurd  v.  Cartas,  17  Pick.  (Mm.)  R  459. 

3  4  Kent,  Comm.  472,  and  see  Norman  o.  Wells,  17  Wend.  (N.  T.)  B. 
1S6 ;  Wjman  v.  Ballard,  12  Mass.  B.  804 ;  Spragne'v.  Baker,  1 7  Bx  5S6 1 
De  Chaoment  v.  Forsythe,  2  Penn.  B.  607« 
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warranty,  either  against  B  or  A,  at  his  election.  Bat 
if  B  shall  pay  to  C  his  damages  ocoaaioned  by  such 
a  breach  of  the  covenant,  B  may  then  resort  to  A  for 
damages  on  his  covenant ;  and  it  would  be  no  defence 
to  A,  to  allege  that  his  covenant  to  B  ran  with  the 
land,  and,  therefore,  passed  to  C.  In  the  case  sup«- 
posed,  the  payment  by  B  has  discharged  all  liabiliiy 
of  A  to  C,  and  therefore,  B  may  well  maintain  hia 
action  against  A.  This  doctrine  was  applied  to  a  eon* 
veyance  of  a  wiS  and  dam,  with  a  covenant  to  ieep  in 
repair.  13ie  mill  was  conveyed  by  A  to  B,  and  A 
oovenanted  with  B,  his  heirs  and  assigns,  to  keep  one 
half  of  the  mill-dam  in  repair.  The  dam  was  after- 
wards carried  away  by  a  flood,  and  B,  after  having 
duly  requested  A  to  aid  him  in  rebuilding  it,  conveyed 
the  mill,  with  the  privileges,  &c.,  to  C,  who,  at  the 
same  time,  agreed  in  writing,  that  B  should  ^^  have  all 
that  should  be  obtained  of  A^  for  bon-fulfilment  of  his 
Qontraet,  provided  A  should  not  assist  B  in  erecting 
the  dam,  and  B  should  be  compelled  to  rebuild  i^ 
without  A's  assistance."  A  afterwarck  refused  to 
assist  in  repairing  the  dam,  and  B  rep^ed  it  at  his 
own  expense.  It  was  held,  that  B  might  maintain  an 
action  in  his  own  name  against  A  for  breach  of  the 
covenant,  to  keep  the  dam  in  repair.^ 

§  261.  In  Jourdain  v.  Wilson,  in  the  King's  Bench,* 
a  lessor  covenanted  to  supply  certain  messuages  and 
tenements  demised,  with  a  sufficient  quantity  of  good 
water,  at  a  certain  rate  per  annum,  for  each  house. 
The  lease  did  not  specifically  point  out  the  particular 


1  Thompaon  v.  Shattack,  2  Met.  (Mass.)  B.  615. 
9  Jowdaia  v.  Wilson,  4  B.  &  Aid.  B.  266. 
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mode  by  which  the  water  was  to  be  supplied ;  whether 
by  pipeB,  by  coUecting  the  water  in  cisterns^  or  by  car- 
lying  it  to  the  premises  by  buckets ;  but  the  Gouit 
considered  it  quite  clear,  that  the  covenant  could  not 
be  satisfied,  unless  a  sufficient  quantity  of  good  water 
was  brought  upon  the  premises,  during  the  term,  and 
therefore  they  say,  (by  Abbott,  C.  J.,)  the  covenant 
respects  the  premises  demised,  and  the  manner  of  en- 
joyment, an^  therefore  they  held,  that  it  was  a  cove- 
nant which  runs  with  the  land,  and  that  the  assignee 
might  sue  the  reversioner  for  the  breach  of  it. 

I  262.  Where  the  owners  of  land  granted  a  wate^ 
course  through  it,  to  a  man  and  his  heirs,  and  covenant- 
ed for  themselves,  their  heirs,  and  assigns,  to  cleanse  ii^ 
this  covenant  was  held  to  bind  the  land  in  the  hands 
of  an  assignee,  for  it  was  a  covenant  that  ran  with  the 
land.^  A  covenant  not  to  let  or  establish  any  other 
site  on  the  same  stream,  to  be  used  for  a  particular 
purpose,  as  for  sawing  mahogany,  has  been  held  to  be 
a  covenant  running  with  the  land,  and  that  for  a 
breach  of  it  an  action  may  be  sustained  by  the  assignee 
of  the  covenant.  The  covenant,  said  the  Court,  respect- 
ed the  premises,  and  was  ahextensive  with  the  estate; 
that  it  benefited  the  owner  of  the  demised  premises, 
and  nobody  but  the  owner.'  So  where  several  owners 
of  mills  and  mill  privileges,  on  the  same  water&ll, 
apportioned  the  water  among  themselves,  and  a  certain 
part  thereof  was  assigned  to  W.,  the  owner  of  a  fulling- 


1  Holmes  v.  Buckley,  Free,  in  Chanc.  39 ;  1  £q.  Ca.  Abr.  27,  pi.  4. 

9  NonnAn  v.  WeUs,  17  Wend.  (N.  T.)  R.  186.  It  has  truly  been  said, 
of  this  case,  that  it  may  be  regarded  as  carrying  the  power  of  coTenants 
to  run  with  the  land,  to  the  eztremest  limits  aUowed  by  law.  See  note  by 
the  American  editors,  to  Spencez^s  Case,  1  Smith's  Lead.  Ca.  184. 
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mill^  for  the  use  of  that  mill ;  it  was  held,  that  a  sub- 
sequent conveyance  of  this  right  by  W.  to  B.,  another 
mill-owner,  entitled  B.  to  use  that  right  for  a  fulling- 
mill,  as  against  A.,  one  of  the  other  owners.^ 

§  263.  In  the  above  cases,  it  will  be  observed,  that 
the  covenant  was  to  do  an  act  at  a  future  time.  But  a 
covenant  in  a  deed,  that  the  land  thereby  conveyed,  is 
&ee  from  all  encumbrances,  does  not  run  with  the  land, 
and,  therefore,  an  action  for  a  breach  thereof,  cannot 
be  maintained  by  an  assignee  of  the  grantee.  Thus, 
in  an  action  of  covenant  broken,  the  action  was  founded 
on  the  alleged  breach  of  the  defendant's  covenant 
against  encumbrances  in  his  deed  to  the  grantee,  from 
whom  the  plaintiffs  derived  title.  The  breach  alleged, 
was,  that,  at  the  time  of  the  execution  of  the  de^d,  the 
land  conveyed  was  not  free  from  encumbrances,  but 
fhat  the  defendant  had  before  that  time  granted  a 
riffht  of  way  over  the  Jand ;  which  encumbrance,'  it  was 
averred,  still  existed,  and  did  exist  at  the  time  of 
making  the  deed.  The  Court  said,  that  it  appeared 
by  the  plaintiff's  own  showing,  that  the  covenant 
relied  upon  was  broken  as  soon  as  made;  and  held, 
that  a  covenant  thus  broken,  did  not,  by  the  established 
doctrine  of  the  Common  Law,  run  with  the  land,  so  as 
to  authorize  the  assignee  to  maintain  an  action ;  that 
he  could  not  sue  upon  a  breach  of  contract  that  hap- 
pened before  his  time.'  Again,  A  conveyed  the  privi- 
lege of  drawing  water  from  a  pond,  when  the  water 
should  not  be  four  feet  below  the  top  of  the  dam  to  be 
erected,  and  covenanted  that  he  would  erect  the  dam 


1  Hold  V.  Cnrdfl,  7  Met.  (Man  )  R.  94. 
3  Clark  V.  Swift,  8  Met  (Maas.)  R.  890. 
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ten  feet  high^  and  that  he  was  seised  of  the  granted 
premises^  and  that  he  had  a  right  to  sell  and  oonyey 
the  aame^  and  that  he  would  warrant  the  same*  It 
appearing  that  he  had  a  right  to  raise  the  water  six 
feet  only,  instead  of  ten,  it  was  held,  that  nothing 
parsed  by  the  deed,  and  that  covenants  were  broken 
unmediately,  npon  its  execution,  and  consequently 
were  not  assignable,  ^  This  easement/'  say  the  Couii^ 
^  oould  not  run  with  the  land,  for  no  land  was  granted; 
and,  to  make  a  covenant  run  with  land,  it  is  not  auffi* 
oient  that  it  is  of  or  concerning  land."  ^ 

§  264.  In  Mitchell  v.  Warner,  in  the  Supreme  Court 
of  £!rrors  of  Connecticut,^  the  questions  were,  whether 
the  plaintiff,  claiming  to  be  the  assignee  of  the  cove- 
nant of  seisin,  could  sue  upon  it,  and  whether  he  could 
sue  as  assignee  of  the  covenant  of  freedom,  from  enr 
cumbrances.  The  plaintiff  alleged  as  a  breach  of  cove* 
nant,  that  before  the  execution  of  the  deed  to  him, 
one  W.  was  well  possessed  of  the  right  of  turmng  tie 
water  of  a  certain  brook,  which  run  through  the  land 
conveyed,  and  was  of  great  use  in  carrying  a  carding 
machine,  and  other  water-works,  which  the  plaintiff 
had  erected  thereon,  and  that  W.,  in  virtue  of  such 
right,  took  the  water  therefrom,  and  turned  it  on  his 
meadow;  by  reason  of  which,  the  plaintiff  lost  the 
benefit  of  said  stream  of  water,  and  the  use  of  the 
works  thereupon  erected.  It  was  held,  that  the  action 
would  not  lie.  In  this  case,  Hosm£B,  C.  J.,  examined 
the  doctrine  very  fully,  and  he  affirmed, -^^  that  the 
novel  idea  attending  the  breach  in  the  testator^s  li£»- 


1  Wheelock  v.  Thayer,  16  Pick.  (Mm.)  K  68. 
»  Mitchell  V.  Wameri  ^  Coxm.  K  407. 
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time,  by  calling  it  a  continuing  breach,  and,  therefore^ 
a  breach  to  the  heir  or  devisee,  at  a  subsequent  time, 
is  an  ingenious  suggestion,  but  of  no  substantial  im- 
port Every  breach  of  a  contract  is  a  continuing 
breach^  until  it  is,  in  some  manner,  healed;  but  l&e 
great  question  is,  to  whom  does  it  continue  as  a  breach  t 
The  only  answer  is,  to  the  person  who  had  title  to 
the  contract,  when  it  was  broken.  A  second  supposed 
breach  is  as  Aitile  as  the  imaginary  unbroken  existence 
of  a  thing  dashed  in  pieces.  It  has  no  analogy  to  a 
covenant  to  do  a  future  act  at  different  times,  which 
may  undergo  repeated  breaches."^ 

§  265.  Where  a  lessor  covenanted  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  with  his 


1  In  the  above  oaae,  the  learned  Chief  Jostice  Hoimer,  in  giving  hif 
opinion,  in  this  caM,  flays,  that  the  detennination  in  the  case  of  Kingdom 
V.  l^ottle,  4  M.  &  Sel.  R.  58,  was  "against  the  ancient,  uniform,  and 
ettabliBhed  law  of  Westminster  Hall,  and  against  well-setded  principles 
and  decided  cases  in  the  United  States;"  in  which  the  Supreme  Ck>nrt 
of  Maaachnsetts  concurred,  in  Clark  v.  Smith,  t«5. 9up,  But  the  Court,  in 
Mitchell  V.  Warner,  went  to  the  length  of  deciding,  that  a  covenant  of 
loommty,  In  a  deed  of  land,  did  not  embrace  loofer,  running  over  the 
land,  and  that  the  covenant  was  not  broken  by  the  ejustence  of  a  right 
in  a  third  party,  to  enter  upon  the  land  warranted,  and  draw  off  the  water, 
nor  by  an  actual  entry  and  diversion  of  the  water,  in  pursuance  of  such 
tigbt ;  and  that  the  assignee  from  the  original  grantee  of  the  land,  even  if 
the  circumstances  amounted  to  a  breach  of  the  warranty,  oould  not  sue 
on  it,  since  though  it  run  with  land,  it  could  not  run  with  water,  and  the 
action  related  to  water.  This  doctrine  is  clearly  not  supportable.  It  has 
attracted  the  attention  of  the  learned  American  editors  of  Smith's  Leading 
Cases,  who  there,  in  a  valuable  note  to  Speucer^s  Case,  reported  in  3  Ca. 
B.  16,  say,  that  '*it  would  appear  that  the  general  principle,  that  cove- 
nants will  not  run  with  inheritances  incorporeal,  is  not  law ; "  and  they 
refer  to  the  well-considered  decision,  in  the  case  of  Bally  v.  Wells,  8  Wils. 
B.  29,  which  determined  that  covenants  are  as  capable  of  running  with 
incorporeal  hereditaments,  at  Common  Law,  as  with  land.  And  see  the 
opinion  of  Wilde,  J.,  in  Clark  v.  Swift^  S  Met  (MaiB.)  fi.  890,  and  Ante, 
S  268. 
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lessee,  to  pennit  him  to  make  a  drain  to  convey  the 
waste  water  from  the  houses  demised  to  the  main 
shore,  and  the  covenantor  had  previously  assigned  the 
lands  intervening  between  the  demised  premises  and 
the  main  shore,  to  a  stranger,  who  refused  his  permis- 
sion for  that  purpose ;  the  Court  held,  that  an  action 
could  not  be  supported  against  the  lessor,  the  disturb- 
ance being  alleged  to  be  by  an  assignee,  who  came  in 
before  the  demise.^ 

§  266.  A  collateral  covenant,  or  one  that  is  personal 
and  not  annexed  to  the  estate,  we  have  already  said, 
does  not  run  with  the  land.^  Thus,  the  several  owsr 
ers  of  mills,  drawing  water  from  the  same  stream,  by 
means  of  the  same  dam,  entered  into  an  indenture,  in 
which,  for  themselves,  their  heirs,  &c.,  respectively, 
they  covenanted  with  each  other,  and  their  respectife 
heirs,  &c.,  that  they  would  erect  and  use  wheels  of  a 
certain  construction ;  and  it  was  held,  that  there  was 
no  privity  of  estate  between  the  parties  to  the  inden- 
ture, and,  consequently,  that  the  covenant  did  not  raa 
with  the  land,  and  bind  the  grantee  of  one  of  the 
mills.^  So  in  the  lease  of  a  mill,  the  lessee  covenanted 
for  himself  and  his  assigns,  that  he  would  not  employ 
in  his  labor  at  the  mill,  persons  settled  out  of  the  pa- 
rish ;  and  this  was  held  to  be  collateral,  and  not  binding 
on  the  assignee.^ 

§  267.  Sometimes  the  covenant  does  not  extend  tq 
the  subject  in  dispute,  as  where  a  covenant  that  the 


1  Target  v.  Lloyd,  2  Ventr.  R.  277. 

2  See  the  opinion  of  Cowen,  J.,  in  Nonnan  v,  Welb,  17  Wend.  (N.  Y.) 
B.  189. 

3  Kurd  V.  Curda,  19  Pick.  (Mass.)  B.  459. 

4  Mayor  of  Congleton  v.  Pattison,  10  East,  B.  180. 
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seller  was  seised  in  fee^  was  held  not  to  extend  to  a 
covenant  that  the  purchaser  might  draw  water  at  a 
well ;  so  that  it.  was  no  breach  of  the  first  covenant^ 
tiiat  the  seller  was  not  seised  in  fee  of  the  well.^ 

§  268«  In  Collins  v.  Plomb^^  where  the  yendor  was 
possessed  of  some  water-works,  and  was  seised  of  a 
freehold  house,  with  a  well,  and  conveyed  the  house 
and  well  to  a  purchaser  in  fee,  who  covenanted  for  hitn- 
self,  his  heirs,  and  assigns,  not  to  seU  the  water  from 
the  well,  to  the  injury  of  the  proprietors  of  the  water- 
works, their  heirs,  executors,  administrators,  and  as- 
signs. Lord  Eldon,  without  giving  any  opinion  whether 
the  covenant  ran  with  the  land,  refused  to  interfere  to 
uphold  the  covenant ;  because,  in  every  instance,  the 
question  would  be  for  a  jury,  whether  the  act  was  done 
to  the  injury  of  the  water-works ;  as,  therefore,  the  sel- 
ler had  tiiought  proper  not  to  reserve  the  well,  but  to 
rest  upon  the  covenant,  there  was  the  covenant,  and 
the  parties  must  make  what  they  could  of  it 

§  269.  Two  tenants  in  common,  were  owners  of 
twelve  acres  of  ground,  through  which  they  had  dug  a 
race  or  canal,  from  the  river  Schuylkill,  who  divided 
the  property,  by  a  boundary  crossing  the  canal,  reserv- 
ing to  each,  his  heirs  and  assigns,  the  common  use  and 
privilege  of  the  canal,  as  thereafter  mentioned.  By  a 
subsequent  clause,  they  declared  the  same  should  be, 
and  remain  for  the  common  use  and  privilege  of  the 
respective  parties,  their  heirs  and  assigns,  tenants  and 
occupiers  of  the  respective  lots  of  ground  through 


>  Butterfidd  v.  Manhall,  Lutw.  B.  hj  l^els,  192,  cited,  2  Sogd.  on 
Vend.  522. 
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which  the  same  passed^  as  a  passage  for  scows  and 
boatS;  and  for  the  introduction  of  the  Schuylkill  water 
from  the  dam^  for  the  use  of  the  respective  premises ; 
but  neither  of  them^  their  heirs  or  assigns^  should^  at 
any  time  thereafter,  use  more  than  one  full  equal  half 
part  of  the  water  power  of  said  river,  to  which  they 
were  previously  jointly  entitled;  nor  would  they, 
their  heirs,  &c.,  put,  or  permit  to  be  put  thereon,  any 
boat  or  scow,  of  larger  dimensions,  than  would  admit 
another  of  equal  dimensions,  freely  to  pass  it;  and 
that  neither  of  them,  fheir  heirs,  &c.,  should  permit  the 
water  or  water  power,  to  which  they  were  respectively 
entitled  as  aforesaid,  to  be  used  or  applied  otherwise 
than  upon  their  respective  lots,  nor  carry,  or  permit  to 
be  carried  on  upon  the  same  lots,  the  manu£stcture  of 
gunpowder,  or  any  part  of  the  process  of  the  manufiio- 
ture  of  that  article.  It  was  held,  first,  that  this  deed 
did  not  give  to  a  party  the  right  to  carry  coal  along 
the  canal,  and  load  it  on  his  half  of  the  premises,  for 
the  supply  of  a  steam*mill,  occupied  by  him,  and  situ- 
ated on  another  and  distinct  lot,  in  the  neighborhood  ; 
secondly,  that  the  privilege  of  the  canal,  under  this 
partition,  was  not  a  personal  one^  hut  appurtenani  to  the 
property  divided  ;  and,  thirdly,  that,  in  a  suit  for  a  mis- 
user of  the  privilege,  it  was  no  answer  that  the  plain- 
tiff was  guilty  of  a  similar  misuser.^ 

§  270.  The  assignee  of  a  covenant^  for  the  liberty  of 
bringing  water  to  the  city  of  London,  though  the  word 
^'assigns"  was  not  mentioned,  was  held  chargeable,  in 
equity,  with  the  covenants  in  the  original  lease  or  conr 
tract,  as  an  equitable  assignee,  upon  an  equitable  pii- 


1  Jamieson  v.  McCredy,  5  VTUis  &  S.  (Peim.)  R.  129. 
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vity  of  estate^  like  the  assignee  of  a  bond.  The  city 
of  London  articled  with  A.  to  lay  a  leaden  pipe,  for  the 
carrying  of  water  to  Gheapside,  and  while  this  was 
doing,  the  city  agreed  with  H.,  to  grant  him  a  lease  of 
the  water,  for  which  he  was  to  pay  a  certain  rent,  for 
fifteen  years,  and  a  lease  was  accordingly  made.  A 
bill  in  equity  was  brought  against  R.,  and  others,  the 
assignees  of  the  lease,  to  have  the  arrear  of  rent  paid, 
and  the  growing  rent,  and  the  performance  of  H.'s  co- 
venants in  the  lease.  It  was  objected,  that  the  plain- 
tiff had  not  proper  partiei^  for  H.,  the  lessee,  who  had 
assigned  over,  was  liable,  and  was  no  party.  Secondly, 
it  was  urged,  that  the  defendants,  as  assignees,  if  lia- 
ble, were  liable  at  law,  and  the  plaintiff  should  sue 
there ;  and  that  there  was  no  good  ground  to  be  fur- 
ther liable  in  equity,  than  they  were  at  law ;  and  an 
assignee  may,  by  law  assign  over,  and  be  no  longer  lia- 
ble. To  which  it  was  answered,  that  possibly  the 
assignees  might  not  be  liable  at  law,  if  it  was  an  incor- 
poreal inheritance,  for  they  had  no  privity  of  estate ; 
yet  they,  enjoying  the  thing  demised,  ought,  in  equity, 
to  be  answerable  for  the  rent.  The  decree  was,  that 
the  assignees  of  the  lease  should  pay  the  rent  due 
since  the  assignment,  and  which  should  become  due 
while  they  continued  in  possession ;  but  not  during 
the  continuance  of  the  lease  ;  for  they  might,  if 
they  could,  get  rid  of  the  lease,  by  assigning  it  to 
another.^ 

§  271.  So,  when  such  a  question  arises  in  a  Court  of 
Law,  the  interest  will  be  held  assignable,  when  such 


1  Ci^  of  London  v.  Bicbmond,  2  Vem.  R.  421.    The  decree  was 
affinned  by  the  High  Court  of  Fluiiament.    1  Broirn»  Pari.  Ca.  30. 
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was  evidently  the  intent  of  the  parties.  In  Kennedy 
V.  Scovil,  in  Connecticut,^  the  question  arose  upon  a 
reservation,  in  a  deed  of  conveyance  of  a  watercoorae, 
the  right  reserved  by  the  grantors  being  reserved  withr 
9at  naming  their  assigns ;  and  it  was  held  by  the  Court 
unanimously,  that  the  grantors,  after  the  conveyance, 
had  no  assignable  interest  in  the  use  of  the  water  cour 
veyed.  "  It  is  true,"  say  the  Court,  ^  the  right  is  re- 
served to  them,  (the  grantors,)  without  words  of  inhe- 
ritance, and  without  naming  their  assigns;  but  it 
becomes  material  to  inquire  for  what  purpose  the 
reservation  was  made.  It  was  ^/ar  the  necessary  ace(h 
modation  and  use  of  the  old  shop.^  Of  this  they  were  the 
owners  in  feensimple;  and  can  it  be  supposed,  that 
they  meant  to  Jimit  the  use  of  the  water,  (without 
which  the  establishment  was  of  no  value,)  to  their  own 
personal  occupancy?  The  idea  is  opposed  to  every 
presumption,  and  to  all  probability.''  And  the  Court 
added,  that  they  knew  of  no  rigid  rule  of  construction 
that  prevented  them  from  giving  effect  to  the  intention 
of  the  parties  ;  and  they  considered  the  matter  entirely 
free  from  doubt 

§  272.  It  is  generally  considered,  that,  by  the  prin- 
ciples of  the  Common  Law,  the  heir  is  not  bound  by 
the  covenant  of  his  ancestor,  unless  it  be  stipulated  by 
the  terms  of  the  covenant^  that  it  shall  be  performed 
by  the  heir  ;  and  unless  assets  descend  to  him  from  his 
ancestor,  sufficient  to  answer  the  charge.  I^  therefore, 
the  heir  be  not  named  in  the  covenant,  it  will  be  bind- 
ing only  upon  the  covenantor,  his  executors  and  ad- 
ministrators ;  although  the  heir  may  take  by  descent 


1  Eennedj  v.  SootU,  12  Conn.  &  917. 
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from  the  .covenantor  assets  sufficient,  to  answer  the 
claim.    But  this  rule  is  not  to  be  applied  to  real  cove- 
nants running  with  the  land  granted  or  demised^  and 
to  which  the  covenants  are  attached^  for  the  purpose 
of  securing  to  one  party  the  full  benefit  of  the  grant 
or  demise ;  or  to  the  other  party  the  consideration  on 
which  the  grant  or  demise  was  made.    Such  covenants 
are,  at  law,  regarded  as  inherent  in  the  land,  and  will 
bind  the  heir  and  assignee,  though  he  is  not  named ; 
for,  as  he  is  entitled  to  all  the  advantages  arising  from 
the  grant  or  demise,  it  is  but  reasonable  that  he  should 
sustain  all  such  burdens  as  are  annexed  to  the  land.^ 
The  case  of  Morse  v.  Aldrich,  in  Massachusetts,^  was 
decided,  in  reference  to  these  principles,  which  were 
decisive  of  the  action.    In  that  case,  neither  heirs  or 
assigns  were  mentioned ;  but  it  appeared,  by  the  deed 
of  S.  C,  the  defendant's  ancestor,  to  W.  H.,  that  the 
former  conveyed  to  the  latter  a  tract  of  land  adjoin- 
ing the  mill-pond  in  question,  ^  with  the  full  and  free 
privilege  of  using  and  improving  the  said  mill-pond, 
within  certain  limits,  with  the  full  liberty  of  ingress 
and  egress,  to  dig  out  and  carry  away  the  whole,  or 
any  part  of  the  soH  in  said  pond,  and  to  divide  the 
same  pond,  as  described  in  the  deed,  into  six  separate 
and  distinct  fish-ponds."      W.  H.  conveyed  the  pre- 
mises to  the  plaintiff;  after  which,  disputes  arose  be- 
tween S.  C.  and  the  plaintiff,  relative  to  their  respective 
rights,  and  for  settling  the  same,  they  entered  into 
sundry  covenants,  in  relation  to  said  grant,  and  quali- 
fying the  same.    By  the  *  one  for  the  breach,  of  which 


t  Piatt  on  Cot.  62,  449 ;  Ballj  p.  Wells,  8  Wib.  B.  29. 
s  Morse  v.  Aldricb,  19  Pick.  (Mass.)  B.  449. 
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the  action  was  brought^  it  was  coyenanted  by  S.  0^ 
(without  mentioning  his  heirs  or  assigns),  that  he 
would  draw  off  said  pond,  when  requested  by  the 
plaintiff,  six  days  in  each  year,  for  the  purpose  oi 
giving  the  plaintiff  an  opportunity  of  digging  and  ca^ 
rying  away  mud.  S.  C.  died,  and  his  estate  in  the 
mill-pond  descended  to  the  defendant.  It  was  held^ 
that  the  covenant  was  a  real  covenant^  running  with 
the  land,  and  was  binding  on  the  heirs  of  the  cove- 
nantor* 

2.  Contracts  PerMial 

§  273.  An  action  may  be  maintained  upon  a  pe^ 
sonal  contract  for  the  use  of  water  power,  whether 
under  seal  or  not;  but  in  construing  all  such  con- 
tracts, to  determine  whether  there  be  a  breach,  espe- 
cially when  expressed  in  general  terms,  it  would  not 
always  conform  to  the  intent  of  the  parties,  to  construe 
every  stipulation  literally.  Implied  qualifications  and 
exceptions  are  obviously  necessary,  to  carry  into  effect 
the  intention  of  the  parties,  to  be  collected  from  the 
whole  contract,  and  to  be  examined  under  the  lights 
thrown  upon  it  by  the  obvious  purposes  and  oljjects  to 
be  accomplished  by  it  An  instance  is  given  by  C.  X 
Shaw  : — ^  Should  a  party  having  possession  of  a 
manufactory  with  water  power  only,  stipulate  with 
another  having  adjoining  premises,  to  furnish  these 
premises  with  water  power,  during  all  regular  working 
hours  for  several  years,  without  exception,  it  is  to  be 
presumed  that  they  know  that  such  water  power  may 
be,  and  must  necessarily  be,  occasionally  interrupted ; 
that  on  a  few  very  cold  days  in  the  winter,  the  ice  will 
so  clog  the  wheel,  that  it  may  take  several  hours  to 
clear  it ;  that  a  freshet  may  carry  away  a  gate,  which 
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will  take  a  few  days  to  replace ;  and  the  coyenants, 
though  in  general  terms,  are  to  be  taken  with  neces- 
Bary  and  implied  ezceptions.    What  are  to  be  deemed 
occasional  interruptions,  and  what  a  reasonable  time  to 
remove  them,  must  depend  upon  the  subject-matter, 
the  knowledge  and  experience  of  those  conversant 
with  the  subject^  and  aU  the  circumstances  of  the  case, 
as  applied  to  the  subject-matters,  and  the  nature  and 
tenns  of  the  contract"  ^    Where  the  stipulation  was 
to  give  the  exclusive  use  of  a  particular  water^heel^ 
it  was  held,  that  a  mere  temporary  and  inconsiderable 
suspension  of  water  power,  not  manifesting  any  de- 
liberate purpose  on  the  part  of  the  party  stipulating, 
to  withdraw  or  withhold  the  power,  would  not  amount 
to  a  neglect  or  refusal  to  furnish  power,  which  would 
constitute  a  breach  of  the  contract ;  but  to  have  that 
eflfeci^  it  must  be  a  siubstantial  refusal  or  neglect. 

§  274.  In  Mill-Dam  Foimdry  v.  Hovey,  in  Massar 
chusetts,^  the  action  was  assumpsit^  and  was  held 
proper,  though  founded  on  a  contract  xmder  seal ;  that 
is,  the  original  indenture  was  under  seal,  but  was  after- 
v?axd8  altered  and  modified  by  a  contract  not  under 
seaL  The  plaintiffit  were  the  owners  of  works  for  the 
manufacture  of  iron,  which  were  carried  on  by  a 
water  power,  held  by  them  under  a  lease;  and  the 
lessors  were  bound  to  keep  the  dams  in  repair.  By 
an  indenture  made  in  April,  1833,  between  the  plain- 
tiflb  and  the  defendant^  the  defendant  covenants  to 
manu&cture  for  the  plaintiffs  ten  thousand  dozen  of 
plane-irons,  by  the  1st  of  July,  1834,  and  to  keep  in 


1  2ifiU-Dam  Fofudiy  v.  Hcmy,  21  Pick.  (Man.)  B.  417. 
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order  all  the  tools  used  in  the  business,  accidental 
breakage  of  some  of  them  excepted;  and  in  con- 
sideration thereof  the  plaintiff  covenant  to  furnish  ail 
the  iron  and  steel  and  other  materials,  as  soon  and  as 
often  as  shall  be  reasonably  required  by  the  defendant 
'  to  enable  him  to  carry  on  the  manufacture  to  the  best 
possible  advantage,  and  they  agree  ''  to  give  him  (with 
the  exception  of  the  power  conveyed  to  the  boiler- 
house  as  now  used)  the  exclusive  use,  or  an  equivalent 
thereto,  of  the  south  water-wheel,  drums,  gears,  belts, 
&c.,  belonging  thereto,  during  regular  working  hoois^ 
whilst  he  is  employed  in  making  said  plane-irons,  they 
to  keep  the  same  in  good  repair,  and  to  furnish  him 
and  to  give  him  the  control  of  all  the  tools,  machinery, 
room,  and  furnaces  now  in  use,  or  which  may  be  added 
to  the  plane-iron  establishment ;  and  they  agree  to 
make  good  all  breakages  (except  of  shear  knives^ 
tongs,  and  other  small  articles)  that  may  happen  to 
said  tools  and  machinery,  without  delay ;  and  to  ad- 
vance  to  the  defendant  such  sums  of  money  as  shall 
enable  him  to  settle  with  all  such  of  his  hands  as  con- 
form to  the  rules  of  the  plaintiffs,  on  such  terms  as 
they  settle  with  their  own  hands;"  and  it  is  stipu- 
lated, that  the  defendant  shall  receive  a  certain  sum 
for  every  dozen  of  plane-irons  so  manufactured  by 
him ;  and  that  the  plaintiffs  shall  reserve,  at  all  times, 
a  draw-back  for  such  sums  as  they  shall  have  ad* 
vanced  in  paying  his  workmen,  &c.,  until  all  such 
advances  shall  have  been  reimbursed.  On  this  con- 
tract was  indorsed,  in  July,  1833,  an  agreement  not 
under  seal,  by  which,  for  a  certain  sum,  the  defendant 
agrees  to  keep  all  the  machinery  and  tools  in  good 
order,  excepting  any  accident  to  the  fly-wheel  of  the 
roUing-milL    On  the  11th  of  October,  1833,  a  further 
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agreement  not  under  seal  was  indorsed,  by  which,  in 
consideration  and  full  satisfaction  of  previous  breaches 
of  the  contract  on  the  part  of  the  plaintiffs,  they  make 
the  defendant  certain  allowances,  and  for  his  benefit 
extend  the  term  of  the  contract  four  months  from 
the  Ist  of  July,  1834,  ^  all  other  parts  to  remain  the 
same."     On  the  14th  of  October,  1833,  a  breach  was 
made  in  one  of  the  mill-dams  by  a  very  high  tide,  and 
the  power  of  the  south  water-wheel  wafi  thereby  re* 
duced  firom  a  constant  power  to  a  tide  power.    At  that 
time  the  defendant  had  on  hand  a  large  quantity  of 
the  plaintiff'  materials,  in  different  stages  of  manu* 
fiicture.    The  dam  was  repaired  with  due  diligence, 
and  the   water  power  was  restored  on  the   7th  of 
March,  1834.    At  the  time  of  the  breach  the  plain** 
tiffs  had  an  unfinished  steam-engine,  which  was  com* 
pleted  and  put  in  operation  at  their  works  on  the  27th 
of  December,  1833,  and  was  equivalent  in  power  to 
the  south  water-wheel.    It  was  held,  that  the  covenant 
to  give  the  defendant  the  use  of  the  south  water- 
wheel,  or  an  equivalent,  was  a  stipulation  for  the  use 
of  mill-power,  and  not  a  demise  to  the  defendant ;  that 
fbe  furnishing  mill  power  was  a  condition  precedent 
to  the  performance  of  the  defendant,  because  without 
it  no  essential  part  of  the  work  could  be  done ;  that 
the  plaintiffs  had  the  election  to  furnish  either  the 
south  water-wheel,  or  an  equivalent  power,  not  only 
at    the   conunencement,  but  afterwards  during    the 
whole  period  contemplated  for  the  performance  of  the 
contract,  and  that'  they  might  change  firom  one  to  the 
other,  from  time  to  time,  it  being  done  without  occa- 
sioning unnecessary  inconvenience  to  the  defendant; 
that,  as  they  had  such  an  election,  so  they  were  bound 
to  fornish  one  or  the  other  during  the  whole  period, 
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subject  to  such  occasional  and  casual  interruptions  as 
must  necessarily  attend  the  use  of  mill-power ;  that  if 
the  breaking  of  the  dam  was  not  a  substantial  suspen- 
sion and  destruction,  for  the  time  being,  of  the  water 
power,  for  manufacturing  purposes,  but  only  a  tempo* 
rary  diminution,  subjecting  the  defendant  to  some 
lesser  inconvenience,  then  it  was  not  a  breach  of  a 
condition  precedent  which  would  excuse  the  defendant 
from  performance,  although  he  might  have  a  remedy 
by  action  of  damages;  that  if  the  water  power  was 
destroyed  for  the  time  being,  the  defendant  had  no 
right  to  treat  it  as  a  breach  of  the  condition  prece- 
dent, and  absolve  himself  from  further  performance, 
provided  the  dam  could  be  restored,  or  an  equivalent 
power  be  furnished  from  a  steam-engine,  within  a 
reasonable  time ;  that  if  the  water  power  failed  and 
could  not  be  restored  within  a  reasonable  time,  and  an 
equivalent  steam  power  could  be  furnished,  and  at  a 
reasonable  cost  and  expense,  the  plainti£&  were  bound 
to  furnish  steam  power;  that,  in  such  case,  if  such 
steam  power  was  furnished  within  a  reasonable  time, 
the  plaintiffs  complied  with  the  condition  precedent^ 
but  otherwise  there  was  a  breach  of  the  condition; 
that  a  breach  of  this  condition  precedent  could  only 
excuse  the  defendant  from  performing  such  part  of 
the  contract  requiring  the  use  of  mill  power,  as  re- 
mained to  be  performed  when  a  breach  of  the  condi- 
tion happened ;  that  although  an  interruption  of  the 
mill  power  might  be  construed  to  be  the  breach  of  a 
condition  precedent,  which  would  authorize  the  de- 
fendant to  break  off  from  the  performance  of  his  con- 
tract, yet  if  he  continued  in  the  performance  until  the 
power  was  reestablished,  this  would  amount  to  a 
waiver,  and  he  would  no  longer  be  excused   from 
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farther  performance ;  although,  if  he  had  suffered  loss 
by  the  delay  in  furnishing  the  power,  he  would  have  a 
remedy  by  an  action  for  damages ;  that  the  furnishing 
stock  and  materials  to  some  extent,  and  even  to  the 
whole  amount^  if  that  could  be  reasonably  required, 
was  a  condition  precedent  to  any  obligation  on  the 
defendant  to  perform,  because  he  was  to  work  on  the 
plaintiiis'  materials ;  but  that  if  the  plaintiffs  had  fur- 
nished a  large  quantity  of  materials,  which  the  de- 
fendant had  accepted  and  commenced  working  upon, 
he  was  bound  to  go  on  and  finish  the  work  on  those 
materials :  and  a  subsequent  neglect  or  refusal,  after  a 
reasonable    reqidsition,  to  furnish  further  materials, 
would  not  excuse  him  from  performance  so  far  as  to 
finish  what  he  had  begun,  though  it  would  be  a  breach 
of  contract  for  which  he  would  have  his  remedy  by 
action^  and  it  would  excuse  his  non-performance  so  far 
as  occasioned  by  the  want  of  the  rest  of  the  materials ; 
that  a  mere  delay  to  furnish  further  materials,  although 
it  might  prevent  the  defendant,  in  some  particulars, 
from  working  to  the  best  possible  advantage,  and  sub- 
ject him  to  some  slight  loss,  which  would  be  a  ground 
for  recovering  damages,  would  not  be  a  breach  of  con- 
dition, unless  it  were  continued,  after  a  reasonable 
requisition,  fpr  such  a  length  of  time  as  to  warrant  the 
jury  in  inferring  that  it  was  not  the  intention  of  the 
plaintiff  to  furnish  them;   and  that  the   stipulation 
that  the  plaintifis  should  advance  money  to  pay  the 
defendant's  workmen,  was  not  a  condition  precedent 
§  275.  In  another  important  case,  in  Massachusetts,^ 
the  right,  to  water  power,  and  mode  of  its  distribution 
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and  efijoyment^  depended  upon  the  terms  of  an  indefr' 
ture.  The  plaintiff,  B.^  was  originally  the  owner  of  a 
portion  of  the  north  shore  of  the  Connecticnt  river^  and 
of  the  bed  of  the  river,  to  the  thread  of  the  stream,  ex* 
tending  above  and  below  the  mills  and  mill  privileges, 
hereafter  mentioned.  Water  power  had  been  created 
at  this  place,  by  erecting  a  pier  near  the  shore,  and 
running  from  it  k  wing-dam  into  the  river,  by  means  <rf 
which,  a  portion  of  the  water  was  turned  through  guard- 
gates,  placed  between  the  pier  and  the  shore,  into  a 
reservoir  or  pond,  formed  by  the  shore,  and  a  side  dam 
parallel  thereto,  and  this  pond  supplied  a  stone  flume, 
carried  down  along  the  shore.  In  1826,  by  an  inden- 
ture of  three  parts  between  the  owners  of  the  mills  and 
water  power,  all  the  water  power  became  vested  in  B., 
the  party  of  the  first  part,  and,  by  the  same  indenture, 
B.  grants  to  C,  the  party  of  the  second  part,  the  right 
of  drawing  and  using,  for  the  benefit  of  his  oil-mill,  or 
such  other  mill  works  or  machinery,  as  may  be  erected 
or  used  upon  the  site  thereof,  ^  from  the  pond  and 
flumes,  as  now  erected  and  in  use,  so  much  water  as 
may  pass  through  the  following  described  gate-ways 
now  used  in  said  oil-mill,  or  others  of  equal  capacity, 
(that  is,  such  as  will  admit  water  of  equal  power,)  viz. : 
one  gate-way  of  one  foot  and  five  inches  in  length,  and 
eight  and  three  fourths  inches  in  height,  with  six  feet 
and  three  inches  head,  (to  wit,  from  the  top  of  the 
flume  to  the  bottom  of  the  gateway ;)  another,'*  &c.,  de- 
scribing, in  the  same  manner,  three  more  gate-ways ; 
and  to  the  plaintiflb,  H.  &  L.,  and  others,  the  party  of 
the  third  part,  (which  others,  as  *  also  C,  have  since 
transferred  their  rights  to  H.  &  L.,)  he  grants  "the 
right  and  privilege  of  drawing  and  using,  for  the  bene- 
fit of  a  paper-mill,  or  such  otiier  mill  works  or  machin- 
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ery  as  may  be  erected  or  used  upon  the  site  thereof^ 
from  the  pond  and  flumes,  as  now  erected  and  in  use, 
so  much  water  as  may  pass  through "  five  gate-ways, 
(described  in  manner  as  above,)  ^^now  used  in  said 
paper-mill,  or  others  of  equal  capacity ; "  and  B.  ^  re- 
serves and  retains  to  himself  the  right  and  privilege  of 
drawing  and  using,  for  the  benefit  of  his  mill  works 
and  machinery,  near  said  pond,  or  any  other  works 
which  may  be  erected  upon  the  same  site,  or  near  the 
same,  from  said  pond  and  flumes,  as  now  in  use,  so 
much  water  as  may  pass  through"  twelve  gates,  (de- 
scribed in  manner  aj3  above,)  three  of  them,  ^^or  an 
equivalent,  to  be  drawn  firom  the  pond,  without  the 
stone  flume,"  and  nine  of  them  ^  to  be  drawn  firom  the 
stone  flume ; "  and  he  also  reserves  and  retains  ^  the 
rigbt  and  privilege  of  erecting  and  maintaining  a  suffi- 
cient flume,  not  exceeding  eight  feet  in  width  of  chan- 
nel, to  extend  firom  the  shore  side  of  the  lower  end  of 
the  stone  flume  now  built^  down  the  river,  for  the 
accommodation  of  any  works  which  may  be  entered 
below  sadd  papei^mill;  provided,  however,  that  the 
water  to  be  drawn  and  used  through  said  eight  feet 
flume,  shall  not  exceed  in  quantity,  but  may  be^qual 
to,  that  which  the  party  of  the  third  part  are  entitled 
to  by  this  indenture.  And  it  is  mutually  agreed,  that 
the  dam,  pier,  guard-gates,  stone  flume,  and  the  gene- 
ral passage  of  the  water  into  said  flume,  shall  be  and 
remain  situated  as  they  now  are,  forever,  unless  altered 
by  mutual  consent  of  all  parties,  and  to  be  occupied 
in  common,  for  the  purpose  of  obtaining  water,  and 
making  repairs,  without  hindrance  or  interruption  from 
any  party.  And  if  there  is  at  any  time  a  deficiency  of 
water,  the  parties  shall  respectively  be  entitled  to  draw 
the  same,  only  in  proportion  to  the  rights  and  interests 

28* 
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above  expressed ;  and  in  case  there  is  a  surplus^  they 
shall  all  be  entitled  to  use  the  same  ratio  or  proportdoit 
And  it  is  mutually  agreed  by  the  parties^  tiiat  they  and 
each  of  them^  are  to  contribute  towards  the  expenses 
of  maintaining  and  repairing  the  dam^  pier^  guard-gates, 
and  other  works,  for  keeping  up  and  supporting  said 
pond,  (exclusive  of  the  stone  flume,)  in  proportion  to 
the  water  power  which  they  respectively  derive  there- 
from, the  proportions  to  be  determined  by  the  capaci- 
ties of  the  gate-ways,  it  being  agreed  that  the  party  of 
the  first  part  is  not  to  contribute  any  thing  towards 
said  expenses,  on  account  of  his  right  or  privilege  of 
drawing  and  using  water  from  said  stone  flume^  below 
the  said  paper-mill,  until  he  actually  sells  or  makes  use 
of  the  same^  unless^"  &c.  In  1831,  B.  conveys  to  the 
defendants  a  parcel  of  his  land,  bounded  on  the  rivw, 
and  going  to  the  thread  of  the  stream,  (in  which  were 
situated  the  wing-dam,  pier,  guard-gates,  side-dam, 
upper  end  of  the  stone  flume,  and  the  upper  mill-site ; 
^  also  the  right  and  privilege  of  drawing  and  using,  for 
the  benefit  of  a  papeivmill,  or  such  other  mill  works  or 
machinery,  as  may  be  erected  or  used  upon  the  above 
gradted  premises,  so  much  water  from  the  mill-pond, 
on  said  river,  upon  and  above  the  premises,  as  is  equal 
to  the  quantity  and  power  to  which  "  SL  &  L;,  &c^  are  en- 
titied,  by  virtue  of  the  indenture  of  1826,  ^  a  part  of 
such  water,  not  exceeding  one  half,  to  be  drawn  from 
tlie  stone  flume,  and  the  residue  t&ereof  from  the  pond 
above  said  flume.  This  grant  of  privilege  of  drawing 
and  using  water  as  above,  is  on  condition  that  the  de- 
fendants shall  contribute  towards  the  expense  of  main- 
taining and  repairing  the  dam,  pier,  guard-gates,  &c,  in 
proportion,  &c  And  on  condition  that  said  dam^  pier, 
guard-gate^  stone  flume,  and  the  general  passage  for 
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water  into  said  flain^  shall  be  and  remain  situated  as 
they  now  are^  forever^  unless  altered  by  consent  of  all 
parties  interested ; "  ^  making,  however,  from  said  sale 
and  grants,  the  following  reservations,  to  wit :  I  reserve 
to  myself,  &c.,  the  right  and  privilege  of  drawing  and 
using  from  said  pond,  over  or  across  the  granted  pre- 
mises, by  means  of  said  stone  flume,  the  quantity  of 
water  or  power,  which  I  now  draw  for  the  use  of  my 
grist-mill,  and  dothier's  shop,  and  carding  machine, 
and  for  my  privilege  below  H,  &  L.'s  paper-mill,"  &c. 
The  defendants  erected  a  paper-mill  on  the  mill-site 
granted  to  them,  and  built  a  penstock  below  the  wing- 
dam,  in  order  to  increase  the  supply  of  water  for  their 
works,  by  which  penstock  the  water  was  thrown  back 
upon  the  wing-dam ;  they  also  bidlt  a  waU  in  the  river 
south  of  their  mill,  which  was  extended  down  the  river 
by  the  plainti£Os,  and  thereby  a  raceway  was  made,  by 
which  the  water  from  the  mills,  instead  of  being  imme- 
diately difibsed  in  the  river,  passed  into  it  at  a  place 
below  all  the  mills.  It  was  held,  that  the  subject-mat- 
ter of  the  indenture  was  the  whole  of  the  water  power, 
created  by  the  artificial  works  erected  for  the  purpose 
of  applying  the  stream  to.  miU  purposes,  consisting  of 
the  wing-dam,  pier,  guard-gates,  side-dam,  and  stone 
flume ;  and  that  all  the  rights  of  the  parties  to  the  in- 
denture, in  all  the  water  privilege,  which  was  or  could 
be  derived  by  any  mode  of  using  these  works,  depended 
upon  ihe  indenture ;  but  that  any  rights  which  B.  had, 
as  riparian  proprietor,  in  the  unoccupied  portion  of  the 
river,  80  far  as  they  could  exist  and  be  used  without 
impairing  the  conventional  rights  granted  by  the  in- 
denture, remained  to  him  unaflTected  by  the  indenture. 
Meld  also,  that  the  indenture  efifected  a  distribution  of 
the  entire  watir  power,  created  by  the  artificial  works, 
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not  by  a  grant  or  reservation  of  a.  specific  quantity  of 
water  power,  as  measured  by  the  gate-ways,  but  by 
fixing  the  proportion  in  which  all  the  parties  should 
use  the  water  power,  whether  it  should  exceed  or  fall 
short  of  the  aggregate  of  all  the  powers  particularly 
specified.  Held  also,  the  parties  were  not  restricted  by 
the  indenture  to  the  use  of  the  gate-ways  then  existing, 
but  that  they  might  respectively  change  the  places  of 
their  gates,  by  making  new  openings  into  the  pond  and 
stone  flume,  provided  they  did  not  weaken,  or  othe^ 
wise  injure  these  common  works,  and  that  this  would 
not  be  an  alteration  in  these  works,  within  the  meaning 
of  the  indenture.  Held  also,  that  under  the  grant  to 
the  defendants,  of  the  right  of  drawing  so  much  water 
as  is  equal  to  the  quantity  and  power  to  which  H.  &  L, 
&c.,  are  entitled,  by  virtue  of  the  indenture,  the  mea- 
sure of  the  water  to  be  drawn  by  the  defendants  was 
the  dimensions  of  the  gate-ways  and  head  of  water, 
without  regard  to  the  greater  or  less  fall  from  the  gate- 
ways to  the  bottom  of  the  raceway.  Held  also,  that  as 
against  B.,  the  defendants  had  a  right  to  draw  any  part 
of  the  water  granted  to  them,  not  exceeding  one  half, 
from  the  stone  flume,  and  the  residue  from  the  pond ; 
but  that  as,  by  the  indenture,  B.  himself  was  allowed  to 
draw  from  the  pond  only  a  certain  quantity  of  water, 
(determined  by  the  gates  therein  specified,)  so  as 
against  H.  &  L.,  &c.,  the  defendants  could  not  draw 
more  than  thiat  quantity  from  the  pond.  Held  also, 
that  if  the  defendants  opened  gate-ways  in  their  mill, 
capable,  in  their  ordinary  action,  of  drawing  a  much 
larger  quantity  of  water  from  the  common  reservoir, 
than  the  defendants  were  entitled  to  draw,  especially 
if  their  gate-ways  were  withdrawn  firom  observatiou, 
equity  would  award  an  iujunction,  compelling   them 
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permanently  to   close  a  portion  of  their  gate-ways, 
leaving  such  only  as  would  enable  them  to  draw  the 
quantity  to  which  they  are  entitled ;  or,  if  the  defend- 
ants* works  were  of  such  a  character  as  to  require  the 
alternate  action  of  particular  gates,  so  that  when  one 
was  open,  a  corresponding  one  would  be  closed,  then, 
in  order  to  obtain  the  right  of  making  a  greater  capa* 
city  of  'gates,  than  it  was  intended  to  use  at  any  one 
time,  it  would  be  incumbent  on  the  defendants  to  set 
out  such  ispecial  case,  and  to  give  a  pledge  or  security, 
adapted  to  the  case,  so  as  effectually  to  protect  the 
rights  of  the  other  parties.    Held  also,  that  the  defend- 
ants, as  riparian  proprietors,  under  the  grant  from  B 
acquired  a  right  in  the  stream,  without  and  beyond  the 
wing-dam,  and  other  artificial  works  of  the  proprietors 
of  the  mills,  and,  as  such  riparian  proprietors,  might 
erect  any  works,  and  make  any  use  of  the  stream, 
which  could  be  done,  without  interfering  with  the  com- 
mon  works  of  the  proprietors  of  the  mills,  but  that  they 
had  no  right  to  alter  those  common  works ;  and  that 
&e  erection  of  the  penstock,  higher  than  the  wing-dam, 
8o  as  to  throw  back  the  water  upon  that  dam,  was  an 
alteration  of  the  common  works,  and  if  it  caused  damage 
to  the  plaintiffs,  they  were  entitled  to  relief    Held 
also,  that  the  distribution  by  the  indenture,  of  the  mill- 
power,  created  by  the  common  works,  erected  at  the 
lime,  extended  to  the  enjoyment  of  the  raceway,  then 
in  use,  for  conducting  tiie  water  from  the  mills,  and 
that  thenceforth,  neither  party  could  do  any  act  to  ren- 
der this  raceway  less  beneficial  to  the  other  parties ; 
that  the  defendants  had  a  right  to  build  the  wall,  on 
their  own  land,  on  the  southerly  side  of  the  mill,  to 
keep  out  the  waste  water  of  the  river,  provided  it  did 
not  injure  or  impair  the  rights  of  the  plaintiff ;  and  the 
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plaintiffs  had  a  right  to  continue  this  wall  down  the 
river,  if  it  did  not  prejudice  the  defendants ;  and,  (sup- 
posing the  wall  to  be  injurious  to  neither  party,)  that 
thenceforth  the  space  between  the  wall  and  the  shore 
became  the  common  raceway  of  the  parties,  to  be  used 
in  connection  with  their  respective  water-rights,  as  set- 
tled by  the  indenture.    Held  also,  that  if  the  plaintiff, 
by  their  wall,  narrowed  the  raceway,  this  would  not 
justify  the  defendants  in  drawing  from  their  penstock 
into  their  mill,  and  thence  into  the  raceway,  a  quantity 
of  water  in  addition  to  that  which  was  or  could  he 
dra™  ftom  the  c«m.o»  r«ervoir,  .ad  the«by  ta^* 
ing  the  plaintiff's  wheels ;  not  even  if  the  defendants 
had,  by  their  wall,  kept  from  the  plaintiff's  wheels  as 
large  a  quantity  of  back-water  as  the  penstock  was 
calculated  to  throw  upon  them.     The  plaintiff's  bill  in 
equity  alleged,  that  the  defendants  were  entitled  to 
draw  from  the  common  reservoir  12,335  cubic  feet  per 
minute,  but  that  they  were  erecting  works  which  would 
require,  and  that  they  threatened  to  use,  a  much  larger 
quantity ;  and  it  prayed  for  damages,  and  for  an  in- 
junction, to  restrain  them  from  using  more  than  12,335 
cubic  feet  per  minute.    The  defendants'  answer  claimed 
a  right  to  use  more  than  12,335  cubic  feet  per  minute, 
but  denied  that  they  had  used,  or  intended  to  use,  more  ' 
than  they  were  entitled  to ;  and  it  did  not  appear  that 
they  had  drawn  so  much  as  12,335  cubic  feet  per  minute. 
It  was  heldf  that  even  if  the  defendants  were  not  entitled 
to  draw  so  much  as  that  quantity,  and  had,  in  fact,  drawn 
more  than  they  were  entitled  to,  yet,  that  under  this  issue, 
the  plaintiffs  could  not  recover  damages  against  them, 
for  having  drawn  too  great  a  quantity,  and  that  an  in- 
junction would  not  lie  to  restrain  them  from  drawing 
12,335  cubic  feet  per  minute. 
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§  276.  In  the  construction  of  contracts  and  agree* 
ments,  respecting  water^  the  law  has  regard  to  the  con- 
dition of  the  premises^  at  the  time  they  were  entered 
into.    Where,  in  a  deed  from  A  to  B,  for  part  of  a 
tract  of  land,  described  by  courses  and  distances,  after 
stating  that  whereas  there  issue  out  of  Jones's  Falls 
two  races  of  watercourses,  into  another  part  of  the 
tract,  remaining  unsold,  which  watercourses  intersect 
a  certain  line,  (one  of  the  courses  of  the  part  of  the 
tract  conveyed  to  B,)  it  was  covenanted  by  A,  that  B 
should  have  free  use  of  said  two  races,  or  watercourses, 
as  soon  as  they  intersect  said  line,  and  that  A  would 
not  change  or  divert  the  course  of  said  two  races  from 
their  present  sources,  through  their  present  channel, 
but  that  the  same  shall  flow  freely  and  uninterrupt- 
edly, until  they  intersect  said  line,  and  that  B  should 
have  free  access  to  the  sources  of  said  races,  to  increase 
Hie  streams  of  water,  and  that  A  should  keep  the  said 
races  proceeding  from  the  south-westernmost  part  of 
the  tract,  in  good  order  and  repair,  through  that  tract, 
until  it  intersects  said  line ;  it  was  held  to  be  the  in- 
tention of  the  parties,  that  A  should  permit  the  water 
to  flow  through  certain  channels,  over  his  land,  for 
the  benefit  of  B,  and  that,  if  the  water  flowed  through 
such  channels  or  xaces,  at  the  date  of  the  covenant,  A 
was  bound  to  keep  them  in  such  order  and  repair  that 
the  water  should  continue  to  flow  through  them  as 
freely  as  at  that  time ;  but,  if  the  water  did  not,  or 
could  not  flow  through  the  channel  of  one  of  them,  at 
the  date  of  the  covenant,  A  was  not  bound  to  deepen 
or  widen  such  channel,  so  as  to  conduct  the  water  to 
the  land  purchased  by  B.^ 


1  Canoll  v.  Cockey,  8  H.  &  Johns.  (Md.)  &  282. 
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§  277.  Where  a  lease  was  executed  of  a  milVsite,  on 
a  certain  stream,  for  a  term  of  years,  and  the  lessor 
covenanted  that  he  would  not  let  or  establish  any  oth^ 
place  on  the  same  stream,  to  be  used  for  sawing  roir 
hogany ;  it  was  held,  that  a  subsequent  demise,  by  the 
landlord,  to  third  persons^  of  a  mill-site  on  the  samt 
stream,  without  limitation  or  restriction,  as  to  its  use^ 
and  the  establishment  and  use  of  a  mill,  by  the  lesBees^ 
under  the  second  demise,  in  the  sawing  of  mahogany, 
was  a  breach  of  the  covenant  And  also,  that  the 
covenant  was  broken,  although  the  second  demise  was 
in  strict  conformity  to  a  parol  agreement,  made  and 
entered  into  by  the  defendant,  previous  to  the  first 
demise  -,  it  being  considered  by  the  Court,  that  a  Court 
of  Law  cannot  give  relation  back  to  a  lease,  to  the 
time  of  a  previous  agreement,  although  followed  by 
immediate  possession.' 

§  278.  In  Davis  v.  Morgan,'  it  appeared,  that  Af 
being  seised  of  an  ancient  mill,  together  with  a  stream 
of  water,  diverted  out  of  the  river,  and  flowing  from 
thence  unto  her  mill ;  and  B,  being  possessed  of  other 
mills,  together  with  a  stream  of  water,  diverted  out  of 
the  same  river,  above  the  stream  of  A,  by  means  of  a 
head  weir,  and  flowing  from  thence  through  the  lands 
of  A,  down  to  B's  mills,  as  appurtenant  to  the  same ; 
B  erected  upon  other  lands,  below  the  lands  of  A,  and 
near  the  said  watercourse,  two  other  mills,  whereby,  it 
becoming  necessary  for  him,  (B,)  to  have  a  larger 
supply  of  water,  he  widened  and  deepened  his  watei^ 
course  in  the  soil  of  A,  and  raised  and  heightened  the 
head  weir,  and  thereby  diverted  the  greatest  part  of 


1  Norman  v.  Wells,  17  Wend.  (N.  Y.)  B.  186. 
s  Dayis  v,  Moi|;»d,  4  B.  &  Cress.  B.  8. 
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the  water  into  the  watercourse,  for  the  use  of  his  mills, 
so  that  the  water  was  prevented  from  flowing  down  to 
the  mill  of  A,  so  copiously  as  it  had  formerly  done, 
and  thereby  A's  mill  became  of  no  use.  A,  having 
recovered  damages  in  one  action  against  B,  on  this 
account,  and  having  afterwards  brought  a  second  action 
for  subsequent  damages,  in  order  to  prevent  all  further 
disputes,  B  agreed  to  take  a  grant  from  A,  of  the  use 
and  benefit  of  the  watercourse,  so  widened  and  deep- 
ened, and  of  the  liberty  of  diverting  the  Water  out  of 
the  river.  By  lease,  reciting  these  facts.  A,  in  con- 
sideration of  £1,500,  paid  by  B,  demised  to  B  the 
use  of  the  watercourse  so  widened  and  deepened  as 
aforesaid,  and  the  free  liberty  of  diverting  so  much  of 
the  water  of  the  river  into  and  along  the  watercourse, 
as  should  be  necessary  for  the  use  of  B's  mills  habefnr 
3um  for  the  term  of  ninety-nine  years,  if  three  persons, 
therein  named,  should  so  long  live,  at  an  annual  rent 
Soon  after  the  execution  of  this  deed,  A's  mill  was 
destroyed.  B,  or  those  claiming  under  him,  continued 
to  enjoy  the  watercourse,  and  the  use  of  the  water, 
during  the  term,  and  paid  the  rent.  The  lease  having 
determined,  by  the  death  of  the  last  surviving  cestui 
que  vie,  the  person  claiming  under  the  grantee  con- 
tinued to  enjoy  the  watercourse,  in  the  manner  de- 
scribed in  the  grant,  and  paid  rent  for  it.  The 
reversion  in  the  lands,  upon  which  A's  mill  formerly 
stood,  having  vested  in  G,  it  was  held  that  the  latter 
might  maintain  indebitatus  assumpsit,  for  the  use  and 
occupation  of  the  watercourse,  and  the  water  running 
therein,  against  the  persons  who  claimed  under  B. 
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3.  Arbitrament  and  Award. 

§  279.  Questions  respecting  the  use  of  the  water  of 
a  watercourse,  and  the  measure  of  water  power  grantedi 
may,  of  course,  by  contract  or  agreement,  be  submitted 
to  arbitrators.  Arbitrators  haye  authority  to  decide 
conclusively,  all  questions  of  law,  necessary  to  the 
decision  of  the  matters  submitted  to  them,  unless  they 
are  restricted  by  the  terms  of  the  submission,  or  unless 
it  appears  on  the  face  of  their  award,  that  they  intended 
to  decide  according  to  law,  but  have  decided  contrary 
to  law.  And  there  is  no  distinction^  in  this  respect^ 
between  the  authority  of  arbitrators,  who  are  selected 
from  the  legal  profession,  and  that  of  other  arbitratois. 
The  decision  of  arbitrators,  to  whom  all  questions  of 
&ct  and  law  are  submitted,  and  who  act  fairly,  is  con- 
clusive, unless  it  can  be  impeached  and  avoided  by 
proof  of  fraud,  practised  on  them,  or  proof  of  mistake 
or  accident,  by  which  they  were  deceived  and  misled, 
so  that  their  award  is  not  in  fact  the  result  of  their 
judgment.  But  their  mistakes  in  drawing  conclusions 
of  fact^  from  evidence  or  observation,  or  in  adopting 
erroneous  rules  of  law,  or  theories  of  philosophy,  are 
not  a  legal  cause  for  avoiding  their  award.  Hence, 
where  a  question  as  to  the  measure  of  a  water  power, 
granted  by  demise,  was  submitted  to  arbitrators,  and 
they,  after  making  numerous  actual  experiments,  con- 
structed a  table,  on  hydraulic  principles,  by  which  the 
use  of  the  water  was  to  be  calculated ;  it  was  held^ 
that  evidence  was  not  admissible  to  show,  that  the 
table  was  constructed  on  erroneous  principles.^ 

§  280.  The  owner  of  the  water  powers,  at  the  Boston 


'  Boston  Water  Power  Co.  v.  Gray,  6  Met  (Maas.)  B.  131. 
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MiU-Dam,  leased  a  certain  number  of  mill  powers,  with 
an  agreement  that  they  would  do  nothing  whereby  the 
power  granted  might  in  any  way  be  in  anywise  (defeated 
or  diminished.  Disputes  afterwards  arose,  respecting 
the  quantities  of  water  to  which  the  lessee  was  entitled, 
and  as  to  the  mode  of  measuring  and  delivering  the 
same,  and  the  use  thereof;  whereupon  the  parties  sub- 
mitted the  matters  in  dispute  to  arbitrators,  authorizing 
them,  (among  other  things,)  to  determine  what  quanti- 
ties of  water  the  lessee  was  entitled  to  draw,  by  virtue 
of  his  lease,  and  also  to  determine  the  manner  in  which 
the  same  should  be  measured  and  delivered,  and  to 
settle,  in  all  other  particulars,  the  legal  rights  of  the 
parties,  under  and  by  virtue  of  the  lease,  and  to  employ 
such  engineers,  agents,  &c.,  as  they  should  see  fit,  for 
the  purpose  of  enabling  them  to  determine  the  extent 
of  the  water  power,  and  other  experimental  matters, 
incident  to  the  business  committed  to  them,  and  to  de* 
termine  what  part  of  the  expenses  appertaining  thereto, 
shall  be  borne  by  each  party.  Ifeld,  that  the  arbitrar 
tors  had  not  exceeded  their  authority,  by  awarding 
that  the  lessee  should  take  the  water  at  a  lower  level 
than  that  at  which  it  was  taken  at  the  time  when  the 
lease  was  made;  nor  by  awarding  that  the  lessee 
should  pay  half  the  expense  of  an  apparatus,  which 
they  ordered  to  be  made  and  set  up  for  measuring  the 
water  to  be  received  by  the  lessee,  and  half  the  expense 
of  the  experiments  made  by  the  arbitrators,  to  deter- 
mine  the  whole  number  of  mill  powers  which  the  lessor 
owned ;  nor  by  awarding  that  the  water,  received  by 
the  lessee,  should  be  measured  after  it  had  passed  his 
mills,  and  not  before.  Beld  abo,  that  the  arbitrators 
had  not  exceeded  their  authority,  by  q-warding  that 
the  lessors  should  remove  accretions  from  the  basin 
that  received  the  water,  whenever  it  should  be  neces- 
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saxy  to  the  full  enjoyment  of  the  water  powers  granted 
to  the  lessee,  although  the  lessors  might  not  own  the 
soil ;  the  arbitrators  being  of  opinion  that  the  lesson 
had  the  right,  and  were  bound  to  enter  upon,  the  re- 
ceiving basin,  and  remove  therefrom  obstructions  arising 
from  accretions.  Heldfurther^  that  the  arbitrators,  by 
awarding  that  the  lessee  was  entitled  to  the  use  and 
enjoyment  of  his  mill  powers,  ^^  so  long  as  the  baans 
will  furnish  the  same,"  had  not,  by  implication,  im- 
paired his  rights  under  the  lease,  which  gave  him  such 
powers  absolutely,  and  without  any  limitation."  ^ 

§  280  a.  A  and  B  made  their  submission  to  arbitra- 
tors, stating  that,  whereas  they  had  a  cause  subsisting 
between  them,  relative  to  the  right  of  turning  water 
from  a  certain  spring  or  rivulet,  each  one  claiming  the 
right  to  turn  the  water  on  to  his  own  land,  they  submit- 
ted the  same  matter  to  the  final  decision  of  G  and  D, 
engaging  to  abide  such  decision,  under  a  penalty.  The 
arbitrators  made  an  award,  in  which  they  decided  what 
were  the  rights  of  the  parties,  respectively,  in  relation 
to  the  use  of  the  water,  and  prescribed  the  mode  in 
which  those  rights  should  be  exercised.  In  an  action 
of  assumpsit,  brought  by  A  against  B,  for  an  alleged 
violation  of  A's  right,  it  was  held,  1,  that  the  matter  sub- 
mitted was  the  right  to  the  use  of  the  water,  and  such 
right  was  correctly  made  the  subject  of  the  award ;  2, 
that  so  much  of  the  award  as  reliited  to  the  future  con- 
duct of  the  parties,  was  unauthorized  by  the  submis- 
sion, and  void ;  and  3,  that  no  action  would  lie  on  such 
award,  for  an  infringement  of  any  right  decided  by 
it,  although,  in  a  proper  action,  it  would  be  conclusive 
evidence  of  such  right* 


1  Boston  Water  Power  Co.  v.  Gray,  6  Met  (Man.)  B.  181. 
'Dtttton  0.  Gillett,  6  Conn.  B.  172. 
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§  281.  Where  an  action  for  polluting  the  water  of  a 
watercourse/  was  referred  to  an  arbitrator^  with  power 
to  him  to  regulate  the  enjoyment  of  the  water,  it  was 
held,  that  an  award,  directing  a  verdict  to  be  entered 
for  the  plaintiff,  and  that  the  defendant  should,  at  all 
times,  take  cM^oper  and  reccsonabk  precautions^  for  pre- 
venting the  water  from  being  rendered  unfit  for  the 
plaintiff's  use,  and,  in  particular,  should  use  a  process  of 
filtering,  mentioned  in  the  award,  was  bad  for  uncer- 
tainty. The  direction  as  to  the  particular  process  was, 
that  the  water,  passing  from  the  defendant's  to  the 
plaintiff's  premises,  should  be  passed  through  filtering 
lodges,  made  or  to  be  made  by  the  defendant,  so  as  to 
be  thereby  purified  and  cleansed,  for  the  plaintiff's  use, 
^  so  far  as  the  same  can  be  purified  and  cleansed  h/  the 
ordinart/  and  most  approved  process  of  filtering,  as  afore- 
said." *  It  was  held,  that  the  description,  by  reference 
only  to  the  *  ordinary  and  most  approved  process,'*  was 
uncertain,  and  the  award  was  bad  in  this  respect  also. 

*  The  award,"  said  Lord  Denhan,  C.  J.,  "  speaks  of  the 

*  most  approved  process.'  By  whose  approbation  is  that 
to  be  determined  ?  The  witnesses  who  have  made  the 
affidavits,  say  that  they  understand  the  direction ;  but 
even  they  do  not  themselves  state  what,  in  their  view, 
is  the  most  approved  method.  It  may  be  that  the  arbi- 
trator risks  the  validity  of  his  award,  if  he  attempts  to 
set  out  the  process,  and  does  it  imperfectly ;  but  much 
more  is  risked  by  the  generaliiy  of  description  intro- 
duced here.    The  arbitrator  must  make  himself  scien- 


'  1  See  Ante,  §186 -141. 

s  Stonehew  v.  Farrar,  6  Adol.  &  EIL  (N.  S.)  B.  780.  «  Suppose,"  said 
Coleridge,  J.,  "  a  question  arose  thirty  years  hence,  on  the  fulfihnent  of 
the  award ;  must  the  Court  then  go  back  to  inquire  what  was  the  ordinary 
and  most  approTod  process  thirty  years  before."    Ibid. 
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tifically  master  of  the  subject ;  he  is  bound  to  unde^ 
stand  it  so  fully,  that  he  may  make  a  statement  on 
which  no  one  can  have  a  doubt ;  and  that,  when  the 
material  acts  prescribed  have  been  performed,  it  may 
be  seen  that  the  award  is  complied  with,  and  parties 
may  not  be  put  to  inquire  for  the  greatest  number  of 
approvers.  If  dangers  are  to  be  considered,  the  most 
important  is  that  which  parties  may  incur  upon  awards, 
which  do  not  finally  settle  their  rights." 

§  282.  An  award  between  a  lessee  and  a  neighbor, 
awarding  an  act  to  be  done  for  the  benefit  of  the  latter, 
by  the  lessee,  which  would  be  waste  upon  the  estate 
of  the  lessor,  is  bad.  In  Alder  v.  Sayill,^  the  parties 
agreed  to  refer  upon  terms,  in  pursuance  of  which,  an 
order  of  nisi  prius  was  afterwards  drawn  up,  referring 
it  to  a  gentleman  of  the  bar,  to  settle  all  matters  in 
difference,  in  that  cause,  between  the  parties,  and  to 
order  and  determine  what  he  should  think  fit  to  be 
done  by  either  of  them,  respecting  the  matters  in  dis- 
pute. And  it  was  ordered,  that  the  costs  of  that  cause 
should  abide  the  event  of  the  award.  Upon  the  view 
of  the  arbitrator  and  examination  of  numerous  wit- 
nesses, it  appeared,  that  the  defendants  were  occupiers 
of  a  mill,  upon  the  river  Mole,  and  the  plaintiff  was 
the  occupier  of  certain  meadows,  adjoining  that  part 
of  the  river,  which  was  the  defendant's  mill-pond,  and 
situate  about  a  mile  higher  up  the  stream  than  the 
mills ;  certain  ditches,  coming  down  from  lands  more 
remote  from  the  river  than  the  plaintiff's  farm^  traversed 
these  meadows,  the  level  of  which  was  below  the  water- 
level  of  the  full  mill-pond,  and  were  intended  to  dis- 


1  Alder  v.  SaviU,  5  Taunt  R*  454. 
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charge  into  the  river  the  drainage  of  the  country.  At 
the  mouths  of  these  ditches,  the  former  occupiers  of 
the  phdntiff 's  land  had,  about  thirty  years  before  the 
action,  erected,  and  occasionally  repaired  certain  pen- 
stocks or  valves,  which  freely  opened  to  the  river, 
whenever  the  water  on  the  land  side  was  so  high,  that 
its  pressing  the  valve  outwards,  overcame  the  contrary 
pressure  of  the  water  in  the  river,  and  thereby  let  out 
the  water  from  the  ditches  into  the  bed  of  the  riveir ; 
and  whenever  the  water  in  the  river  was  higher  than 
the  water  in  the  ditches,  its  pressure  on  the  outside  of 
the  valves  kept  them  closely  shut  against  the  upright 
posts  to  which  they  were  applied,  and  prevented  any 
water  from  the  river  from  entering  the  ditches.  These 
valves  were  at  present  disused  and  ineflScient,  from 
want  of  repairs.  Some  of  the  plaintiff's  land,  adjoin-* 
ing  to  the  ditches,  was  injured  by  stagnating  water. 
The  defendants  had  purchased  the  residue  of  a  term 
in  the  mills,  which  had  been  demised  by  the  proprie^ 
tor,  to  a  tenant  named  Puplett,  in  whose  time  the 
machinery  contained  in  the  mills  was  of  a  very  imper- 
fect construction,  and  the  water-wheels  and  waste 
hatches  were  much  out  of  repair,  and  the  water  was 
very  wasteftilly  applied ;  so  that  when  he  wrought  the 
mills,  the  level  of  the  head  of  water  in  the  mill-pond 
was  in  a  very  few  hours  drawn  down  much  below  the 
level  of  the  meadows,  and  the  water  from  the  ditches 
was  at  such  times  freely  discharged  into  the  bed  of  the 
mill-pond,  so  that  the  plaintiff's  lands,  during  that  pe- 
riod, suffered  very  little  from  stagnating  water.  The 
defendants  had,  since  the  plaintiff  had  become  occupier 
of  his  farm,  rebuilt  the  mills  on  an  improved  principle^ 
made  the  waste-water  gates  and  mill-hatches  tight  and 
efficient,  and  applied  the  water  economically  to  their 
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machiaery,  so  that  the  head  of  water  was  rarely  drawn 
down,  and  the  same,  or  nearly  the  same  level  in  the 
mill-pond,  was  consequently  oontinned  for  a   mnch 
longer  time  together,  than  it  used  to  be  during  Pup- 
lett's  occupation ;  and  by  reason  of  such  alteration,  in 
the  mode  of  management,  the  water  in  the  ditches 
accumulated  and  stagnated  for  a  much  longer  time 
than  before,  on  the  plaintiff's  land,  which  certainly  was 
thereby  deteriorated;  but  it  was  clearly  proved  that 
the  defendant's  improved  mill,  and  waste-water  gates, 
the  ground-sills  of  which  had  remained  unaltered,  did 
not  confine  the  water  in  the  mill-pond  to  so  high  a 
level,  as  the  noill  and  gates  which  existed  in  Pupletfs 
time  used  to  confine  it;  and  the  arbitrator  declared 
himself  satisfied  of  that  fact    No  evidence  was  given 
of  the  state  of  the  defendants'  mill,  at  any  period  an- 
terior to  Puplett's  term.     The  attorneys,  both  for  the 
plaintiff  and  defendants,  had  applied  to  the  associate, 
for  orders  of  reference,  and  the  defendant's  attorney, 
who  applied  last,  obtained  an  order,  drawn  up  in  pur- 
suance of  his  own  conception  of  the  terms  of  the  refer- 
ence, and  empowering  the  arbitrator  to  order  what  he 
should  think  fit  to  be  done  by  either  of  the  parties,  as 
well  respecting  the  matters  in  difference  in  that  cause, 
as  also  all  matters  in  dispute  between  the  parties ;  and 
ordering  that  the  costs  of  the  cause  should  abide  the 
event  of  the  award,  in  respect  of  the  matters  in  differ- 
ence in  the  cause.    The  plaintiff's  order  of  reference 
was  that  which  was  left  with  the  arbitrator,  for  his 
guidance,  the  defendants  not  being  aware  of  the  diver- 
sity in  the  terms.  The  arbitrator,  reciting  that  disputes 
subsisted  between  the  plaintiff  and  defendants,  concenir 
ing  damage,  alleged  by  the  plaintiff  to  have  been  done 
and  occasioned  to  his  meadows,  by  the  penning  back  of 
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the  water  of  the  river,  by  the  flood-gates  and  machinery 
of  the  mill,  and  that  an  action  had  been  brought  to  re- 
cover damages  for  such  injury  so  alleged  to  have  been 
done  to  the  plaintiff's  meadows,  by  the  means  above 
stated  in  the  declaration,  awarded  that  the  defendants 
should,  within  four  months,  make  and  complete,  in  ta 
workmanlike  manner,  an  overfall,  or  tumbling  bay,  for 
the  discharge  of  the  water  of  the  river,  at  a  convenient 
place  between  the  plaintiff's  meadows,  and  the  waste- 
gate  of  the  mill,  of  specified  dimensions,  and  that  the 
defendants  should,  at  their  own  cost^  maintain  such 
tumbling  bay,  at  that  height  and  width,  during  their 
possession  of  the  mill,  and  pay  the  plaintiff  £150, 
whereupon  the  parties  should  execute  mutual  releases, 
op  to  the  date  of  the  submission.    Mr.  J.  Heath,  in 
giving  judgment^  said :  "  With  respect  to  the  tumbling 
baj>  if  the  defendants  had  been  seised  in  fee,  the  award 
would  have  been  good,  but  the  power  given  to  the  ar- 
bitrator to  determine  what  he  should  think  fit  to  be 
done,  must  be  confined  to  reasonable  acts ; ,  and  the 
making  a  tumbling  bay  on  the  lessor's  land,  would  be 
waste  in  the  defendants ;  we  cannot  permit  them  to  be 
attached  on  the  one  side,  for  doing  that,  upon  which 
they  would,  on  the  other  hand,  be  sued  for  waste.    The 
Court  cannot  try  the  merits  of  the  case ;  but  as  to  the 
damages,  it  is  to  be  intended  that  they  are  given  for 
the  injuries  alleged  in  the  declaration,  unless  the  con- 
trary appears,  and  damages  could  not  be  given,  unless 
it  were  for  penning  the  water  too  high.    The  keeping 
it  penned  up  for  a  longer  time  than  usual,  would  not 
entitle  the  plaintiff  to  recover  a  single  farthing,  if  it 
were  not  penned  up  higher  than  usual.    It  is  fit  that  a 
reference  should  be  made  to  the  associate,  to  ascertain 
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whether  of  the  two  rules  of  reference  is  drawn  up  con- 
formably to  his  minutes  of  the  agreement  made  at  the 
tria],  and  if  the  associate  reports  in  favor  of  the  defend- 
ant's rule,  let  a  referisnce  be  made  to  the  arbitrat<Hr, 
requesting  him  to  state  upon  what  ground  he  gave  the 
dhmages.  In  this  term  the  associate  reported,  that^ 
according  to  his  minutes,  the  plaintiff's  order  of  tdai 
prius  was  the  prior  and  the  correct  order  ;  whereupon 
the  Court  made  the  plaintiff's  rule  absolute  for  setting 
aside  the  defendant's  rule  of  Court,  confirming  th^ 
order  of  reference,  but  without  costs,  on  account  of  the 
manifest  injustice  of  making  the  costs  of  the  action 
abide  the  event  of  matters,  which  could  not  be,  and 
were  not  decided  in  the  action.  The  Court  made  the 
defendants'  rule  absolute,  for  setting  aside  so  much  of 
the  award  as  related  to  the  erecting  a  tumbling  bay, 
but  discharged  the  rule  as  to  the  residue." 

§  283.  Still  an  award  must  be  performed  by  the 
parties,  as  far  as  they  lawfully  can ;  and  if  several  mat- 
ters be  directed  to  be  done,  all  within  the  arbitrator's 
power  to  order,  it  is  no  answer  to  an  attachment  for 
non*performance  of  the  award,  that^  as  to  one  of  the 
matters,  it  is  out  of  the  party's  power  to  do  it,  or  that 
compliance  would  subject  him  to  an  action,  if  he  haye 
done  nothing  to  show  his  willingness  to  obey  the  award. 
Hence,  where  an  umpire  directed  a  defendant  to  pros- 
trate some  weitBy  of  which  he  was  proprietor,  and  also 
another  wdr^  in  which  he  had  only  a  share,  and  then 
said  he  made  his  award  only  to  extend  so  far  as  any 
right  or  interest  the  defendant  possessed ;  it  was  held 
by  the  Court,  that  it  was  the  defendant's  duty  to  obey, 
as  far  he  could,  and  that,  if  he  could  not  remove  his 
share  of  the  latter  wdr^  without  being  liable  to  an  action 
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of  trespass,  that  would  be  an  answer  to  that  part  of  the 
award.^ 

§  284.  An  award  by  commissioners,  under  an  ^^  inclo- 
sure  act,"  directed  that  the  owners  of  lands  over  which 
a  certain  drain  passed,  should  cleanse  and  keep  the 
same  of  a  sufficient  width  and  depth  to  carry  off  the 
water,  ^^  intended  to  run  down  the  same."  The  occupier 
of  a  close  by  which  the  drain  passed,  and  whose  lands 
were  drained  by  it,  subsequently,  for  the  better  drain- 
ing of  his  lands,  opened  a  sough  or  under  drain  into  the 
awarded  drain.  It  was  held,  that  this  mode  of  drain- 
ing,  not  being  contemplated  by  the  award,  the  owner 
of  land  lower  down,  across  which  the  drain  ran,  was  not 
bound  to  keep  the  awarded  drain  of  sufficient  capacity 
to  carry  off^the  additional  water  which  was  poured  into 
it  by  the  sough.' 


1  Doddmgton  v.  Hudaon,  1  BiDg.  B.  410. 

2  Sharpe  v.  Hancock,  7  Man.  &  G.  B.  354. 
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OF  THS  RIGHT  TO  THE  USB  OF  THB  WATER,  AS  BEPENBINe 
UPON  PAROL  AND  VERBAL  LICENSE. 

1.  Difference  between  an  Easement  and  alUgbt  by  License. 

2.  The  £xtent  of  the  Right  derived  from  Parol  Licenses,  in  general 
S.  The  Extent  of  the  Right  derived  from  Parol  Licenses  executed,  and 

expense  incurred,  &c.,  as  conveying  an  Interest  in  Land. 

4.  The  Equitable  Doctrine  concerning  Parol  Licenses. 

5.  Doctrine  of  Estoppel,  as  applicable  to. 

1.  Difference  between  an  Easement  and  a  Right  ly 

License. 

%  285.  An  easement^  it  has  appeared,  is  a  liberty, 
privilege,  or  advantage  in  land,  without  profit^  and 
existing  distinct  from  the  ownership  of  the  soil  ;^  and 
it  has  appeared  also,  that  a  claim  for  an  easement  must 
be  founded  upon  a  deed  or  writing,'  or  upon  prescrip- 
tion which  supposes  one.^  It  is  a  paramount  interest 
in  another's  land,  with  a  right  to  enjoy  it  fully  and 
without  obstruction.  A  Ucense,  on  the  oUier  hand,  is  a 
bare  authority  to  do  a  certain  act  or  series  of  acts,  upon 
another's  land,  without  possessing  any  estate  therein^ 
and,  it  being  founded  in  personal  confidence,  it  is  not 
assignable,  and  it  is  gone  if  the  owner  of  the  land  who 


1  Ante,  S  142. 
3  Ante,  168-173. 
3  Ante,  Ch.  VL 
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gives  the  lioense  transfers  his  title  to  another^  or  if 
either  party  die.^  Yet,  notwithstanding  the  positive 
authorities  which  have  been  referred  to  in  a  former 
chapter,^  questions  of  considerable  difficulty  and  nicety 
have  arisen,  both  in  England '  and  in  America,^  as  to 
the  effed  of  a  Heenae  ;  and  it  has  been  contended,  that 
^  a  beneficial  interest  in  land  may  be  granted  without 
deed,  and,  notwithstanding  the  Statute  of  Frauds,  with* 
out  writing ; "  ^  and  in  &ct,  the  distinction  between  a 
priyUege  or  easement  carrying  an  interest  in  land,  and 
requiring  a  writing  within  the  statute  just  mentioned 
to  support  it,  and  a  license  which  may  be  by  parol, 
^  is/'  it  has  been  considered,  ^  quite  subtle ;  and  it  be- 
comes  difficulty  in  some  cases,  to  discern  a  substantial 
difference  between  them/'^     It  is  certain,  however. 


1  3  Kent,  Comm.  452 ;   Miller  v.  Auburn  and  Syracuse  Railroad  Co. 
6  Hill,  (N.  Y.)  IL  61. 
S  Cbap.  y.§168-178. 
9  Gale  &  What  on  Easem.  18. 
^  8  Kent,  Comm.  452. 

•  7  Taunt  R.  884. 

*  8  Kent,  Comm.  845.  For  the  nature  of  licenses,  and  for  the  legal  na- 
ture of  a  license,  we  give  the  following  from  the  elaborate  judgment  of  C. 
C.  J.  Yaoghan,  in  Thomas  v.  Sorrell,  (Vaughan,  R.  851,)  and  in  Wood  v. 
Leadbitter,  (13  M.  &  Welsh.  R.  848.)  In  the  course  of  his  judgment,  the 
latter  learned  Judge  says, — ^  A  dispensation  or  license,  properly  passeth 
no  interest,  nor  alters  or  tnosfers  property  in  any  thing,  but  only  makes 
an  action  lawful,  which,  without  it,  had  been  unlawful.  As  a  license  to  go 
beyond  the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house,  are  only 
actions,  which,  without  license,  had  been  unlawful.  But  a  license  to  hunt 
in  a  man's  paik,  and  carry  away  deer  killed,  to  his  own  use ;  tocntdown 
a  tree  in  a  man's  ground,  and  to  carry  it  away  the  next  day  afier,  to  his 
own  use,  are  licenses  as  to  the  acts  of  hunting  and  cutting  down  the  tree ; 
bat  as  to  the  carrying  away  the  deer  killed,  and  tree  cut  down,  they  are 
gnntk  So,  to  license  a  man  to  eat  my  meat,  or  to  fire  the  wood  in  my 
chinmey,  to  warm  him  by,  as  to  the  actions  of  eating,  firing  my  wood,  and 
wamung  them,  they  are  licenses;  but  it  is  consequent  necessarily  to  those 
actions,  that  my  property  may  be  destroyed,  in  the  meat  eaten,  and  in  the 

80 
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that  a  license^  otherwise  inconsistent  with  the  Statate 
of  Frauds,  may  convey  as  eztensiye  an  interest  as  that 
statate  provides  for,  whenever  it  is  so  contemplated  by 
an  act  of  the  legislature.  By  the  act  of  the  State  of 
New  York,  concerning  the  regulation  of  highways,^  it 
is  declared,  that  it  shall  not  be  lawful  to  lay  out  any 
road  through  improved  land  without  the  eonsent  of  the ' 
owner.  The  Court,  in  Noyes  v.  Chapin,^  held,  that,  by 
this  statute,  the  public  may  acquire  an  interest  in  lands 
or  an  easement,  without  a  writing,  and  that  such  was  ' 
not  inconsistent  with  the  Statute  of  Frauds,  inasmuch 
as  it  was  by  act  and  operation  of  law. 

2.  T^  Edent  of  the  Right  derived  from  Parol  Ideemei 

in  General 

§  286.  The  right  to  a  privilege  annexed  to,  or  grow- 
ing out  of  lands,  and  the  exercise  or  enjoyment  of 
which  is  inseparable  from  the  land,  when  conveyed  by 
an  instrument  duly  signed  and  sealed,  cannot  be  re- 
called or  revoked,  evep  before  it  is  carried  into  execu- 
tion by  the  grantee ;  whereas,  a  license  unexecuted  to 
enter  and  enjoy  the  privilege,  (unless  created  as  above 


wood  burnt  So  as  in  some  cases,  by  consequent,  and  not  diiectly,  and  as 
its  effect,  a  dispensation  or  license  may  destroy  and  alter  my  property.* 
Now,  as  Mr.  Baron  Alderson  says,  (in  giving  judgment  in  Wood  «.  Lead- 
bitter,  ub.  sup.y}  "  alluding  to  tibis  passage,  in  conjunctbn  to  the  title  *  li- 
cense,' in  Brooke's  Abridgment,  from  wbich,  and  particulariy  from  paza- 
graph  16,  it  appears  that  a  license  is  in  its  nature  revocable;  we  have 
before  us  the  whole  principle  of  the  law  on  the  subject  A  mere  license 
is  revocable ;  but  that  which  is  called  a  license,  is  oflen  something  moie 
than  a  license ;  it  often  comprises,  or  is  connected  with,  a  grant,  and  than 
the  party  who  has  given  it,  cannot,  in  general,  revoke  it,  so  as  to  defeat 
his  grant,  to  which  it  was  incident." 

^16  sect    See  Be  v.  Laws,  New  York,  275. 

s  Chapin  v.  Noyes,  6  Wend.  (N.  Y.)  B.  461. 
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mentioned  by  law^)  is  conntennancUlble  and  revocable 
at  any  time^  just  as  it  may  be  agreeable  or  not  to  the 
licenser.^  A  license^  said  Lord  Ellenborough^  is  not  a 
grants  but  may  be  recalled  immediately ; '  for  although 
it  may  be  a  contract  (parol)  for  ^  an  interest  in  or  con- 
cerning land,  yet  it  is  but  collateral,  and  no  addir 
tional  interest  in  the  land  (as  in  the  case  of  an  ease- 
ment) is  conveyed  by  such  contract ;  the  interest  of 
the  land-owner  being  the  same  as  before." '  But  that  a 
limited  or  partial  ri^t  to  enjoy  a  privilege  connected 
with  the  soil,  may  be  acquired  by  parol  license,  is 
shown  in  many  cases.^  Where,  for  example,  a  person 
contracted  wil^  the  owner  of  a  close  for  the  purpose  of 
a  growing  crop  of  grass,  for  the  purpose  of  being 
mowed  and  made  into  hay  by  the  vendee ;  it  was  held, 
that  the  vendee  had  such  an  exclusive  possession  of 
the  close,  that  he  might  maintain  trespass  against  him 
who  entered  and  took  the  grass,  even  with  the  consent 
and  license  of  the  land-owner.  The  Statute  of  Frauds, 
it  was  considered,  did  not  expressly  and  immediately 
vacate  such  contracts,  but  that  it  only  precluded  the 
bringing  of  actions  to  enforce  them  by  ch^ging  the 
contracting  party  on  the  ground  of  such  contract,  and 
of  some  supposed  breach  thereof.^ 


1  Fentmam  v.  Smiih,  4  East,  R.  107 ;  and  Ante,  §  169. 

>  Bex  V.  Inhabitants  of  Horndon  on  the  Hill,  4  M.  &  Sel.  B.  665. 

SDonellan  v.  Bead,  8  AdoL  &  EIL  B.  899. 

4  See  2  mUiard,  Abr.  Am.  Law  of  Real  Froperty,  58,  et  uq. 

5  Oroflbj  o.  Wadswordi,  6  East,  B.  602.  An  ontjgpoing  tenant,  after  the 
detennination  of  his  lease,  has  the  right  to  enter  npon  the  Umd,  but  this,  it 
nas  held,  is  not  sufficient  for  him  to  maintain  trespass  against  a  sacceeding 
tenant,  who  enters  to  seed  the  land  before  the  etofg  comes  to  matority. 
Doney^  v.  Eagle,  7  G.  &  Johns.  (Md.)  R  321.  The  defendant,  in  Jnne, 
agreed  to  sell  to  the  plaintiff  the  potatoes  then  growing  on  a  certain  quan- 
tity of  land  of  the  defendant,  the  plaintiff  to  haye  them  in  October,  and 
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§  287.  Nevertheless^  it  is  a  well-established  general 
principle^  that  an  unexecuted  parol  grant  of  any  in- 
terest concerning  land  is  revocable  at  the  pleasure  of  tiM 
licenser.  A  general  permission  to  enter  upon  land  aad 
take  timber^  is  revocable ;  ^  and  so  a  parol  license  fe 
abut  a  dam  upon  the  land .  of  another^  has  been  held 
subject  to  be  revoked  at  any  time  before  the  expendi- 
ture of  money.'  Where  the  defendant  gave  permiB- 
sion  to  the  plaintiff  to  pass  over  his  land  with  teams, 
and  there  being  no  consideration  for  the  license^  it  was 
held,  that  it  might  be  revoked  at  pleasure.*  Where  a 
drain  and  tunnel  from  a  spring  were  dug^  with  the 
verbal  consent  of  the  then  tenant,  and  had  been  used 
for  fifteen  years,  such  license  was  adjudged  to  be  re- 
vocable.^ A  parol  license  was  given  by  A  to  B,  to 
dig  up  the  soil  and  make  embankments  and  a  railway 
over  it,  it  was  held  to  be  countermandable  at  any  time, 
whilst  it  remains  executory ;  and  that  if  A  conveyed 
the  land  to  another,  the  license  was  determined  at  once, 
and  without  notice  to  B  of  the  transfer ;  and  that  if 
B  afterwards  enters  upon  the  land,  he  is  liable  in  tres- 
pass.^ Where  an  ancestor  consented  by  parol  to  have 
his  land  overflowed,  by  the  erection  of  a  dam,  the 


to  find  diggers.  It  "was  held,  that  this  "was  not  a  contract  for  the  sale  of  an 
interest  in  land,  wilihin  tlie  statute  of  frands.  Saansbniy  v.  Mattlie'ws,  4  M. 
&  Welsb.  R.  348.  An  oral  agre«nent,  for  the  sale  of  mulberry  trees  in  a 
nnrsery,  and  raised  to  be  transplanted,  and  a  license  to  enter  npon  ibe 
land  and  remove  the  trees,  is  valid,  though  not  in  writing.  Wlutmaidi  v. 
Walker,  1  Met  (Mass.)  R.  $18. 

t  Baker  v.  Wheeler,  8  Wend.  (N.  T.)  B.  605. 

9  Beidehnan  v.  Fonlke,  6  Watts,  (Penn.)  R.  808. 

8  Dexter  v.  Haven,  10  Johns.  (N.  T.)  R.  428. 

4  Cocker  v.  Cowper,  1  Cr.  M.  ft  B.  Ezchr.  R.  418 ;  and  see  HewBAs  «. 
Sbippam,  6  B.  ft  Cress.  R.  921. 

8  Wallis  V.  Hanison,  4  M.  ft  Welsb.  R.  688. 
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Supreme  Court  of  North  Carolina  held,  that  the  license 
ceased  with  the  death  of  the  ancestor,  and  the  heir 
could  recover  damages.^  ^' There  is  nothing,'^  says 
Mr.  J.  Cow£N,  ^  to  prevent  the  license  operating  accord- 
ing to  its  own  nature,  and  there  is  no  book  which 
teaches  that^  before  a  license  is  revoked,  or  has  ex- 
pired,'though  it  be  not  executed,  a  man  is  liable  to  pay 
damages  for  availing  himself  of  it  It  is  personal  to 
himself,  and  if  it  regard  land,  it  is  gone,  if  the  person 
who  gave  the  license  transfers  his  title  to  another ;  and 
so,  doubtless,  by  the  death  of  either  party."  ^  ^ 

§  288.  A  parol  license  is  clearly  a  justification,  until 
recalled  by  the  licenser,  or  revoked  by  a  transfer,  or 
by  death,  as  above  mentioned,  as  the  utmost  e£fect 
which  is  ever  given  to  proof  of  it,  is  to  afford  a  defence 
to  an  action  of  trespass.  It  inures  as  a  personal  au- 
thority, and  until  revoked,  protects  the  defendai^t 
against  an  action  for  a  wrong.  Indeed,  there  cannot^ 
in  the  nature  of  things,  be  any  legal  wrong  until  the 
license  is  countermanded,  unless  it  can  be  said,  that  a 
man  may  do  an  actionable  wrong  to  himself  touching 
his  own  property.'  The  subject  is  treated  in  this 
point  of  view,  by  Mr.  C.  J.  Parker,  in  Cook  v.  Steams,^ 
and  in  a  most  satisfactory  manner.  ^  Licenses  to  do  a 
particular  act,"  says  he, "  do  not,  in  any  degree,  trench 
upon  the  policy  of  the  law,  which  requires  that  bar- 
gains respecting  the  title  or  interest  in  real  estate  shall 


1  Bridgea  v.  Foicell,  1  Dev.  &  Bat  (N.  C.)  B.  492. 

s  lliUer  V.  Anbani  and  Syncose  Railroad  Ca  6  Hill,  (N.  Y.)  B.  64  ; 
and  flee  also  Munfoid  v.  Whitnej,  8  Wend.  (N.  Y.)  R.  380. 

3  IbkL;  Abbott  v.  Wood,  1  GreenL  (Me.)  B.  115;  DaTis  v.  Thompflon, 
1  Shep.  (Me.)  B.  209 ;  Folflom  v.  yLam^  1  App.  (Me.)  B.  252. 

«  Cook  o.  Stearns,  11  Mass.  B.  538. 
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be  by  deed  or  in  writing.  TEey  amonht  to  notbing 
more  than  an  excuse  for  the  act^  which  would  othe^ 
wise  be  trespass."  ^ 

§  289.  In  Ohapman  v.  HartBhome,  in  Gonnecticiit^^ 
the  defendant  was  employed  as  superintendent  of  a 
manu&ctory^  but  before  the  time  had  expired  he  was 
dismissed  by  notice  in  writing.  He  still  perasted  in 
entering  upon  the  premises,  and  endeavored  to  induce 
the  workmen  to  obey  him,  and  not  the  plaintiiSl  Dao- 
osrr,  J.,  charged  the  jury,  that  the  defendant  was  justi- 
fied in  doing  so ;  for  his  contract  gave  him  the  ri^ 
to  enter  and  occupy,  as  superintendent,  till  the  contract 
had  expired,  saying,  when  the  plaintiff  ^  bound  him- 
self by  contract  to  pay  the  defendant  for  superintend- 
ing his  manufacturing  establishment^  he  has  given  to 
him  full  authority  to  enter  and  occupy  during  the  cim- 
tinuance  of  the  contract"  The  jury  found  a  verdict 
for  the  defendant,  but  the  Court  granted  a  new  trial, 
on  the  ground  that  the  defendant  had  no  right  to  enter 
after  he  was  dismissed ;  for  the  master  has  at  all  times 
a  right  to  dismiss  his  servant,  making  himself  respon- 
sible for  the  consequences  wh^n  he  dismisses  without 
cause.  But  where  a  grantee,  at  the  time  of  the  exe- 
cution of  the  deed,  agreed  that  the  grantor  might 


« 

*  It  b  held  in  MaMachnsetts,  that  if  owners  of  land  acljoining  liaTe  a 
dispute  about  the  line  of  partition,  and  agree  that  certain  persons  shall  snr- 
vej  and  establish  the  line,  and  that  their  doings  shall  be  decisiye,  and  thej 
survey  and  mark  the  line  accordingly ;  this  does  not  give  to  one  of  tibe 
owners  such  a  right  to  the  land  on  his  side  of  the  line  so  marked,  as  to 
preclude  the  other  from  showing  diat  his  land  extends  beyond  mdi  fine. 
The  effect  of  the  paper  as  a  license,  woold  be  to  proitet  Ae  pkdn&jf 
agamit  any  adton,  by  the  defendant,  for  any  act  done  upon  tin  land, 
which  would  otherwise  be  a  trespass.  VHiitney  v.  Holmes,  15  IIml  K 
152 ;  Pond  v.  Fond,  U  Slid.  402. 

2  Chapman  v.  Hutshome,  9  Conn.  B.  664. 
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enter  upon  the  premises^  to  remove  certain  property 
belonging  to  him ;  it  was  held,  that  the  former  could 
not  maintain  trespass  for  entering  in  pursuance  of  such 
license*  The  act  was  done  by  the  consent  of  the 
person  who  claimed  to  be  injured  thereby,  and  who 
cannot  be  considered  as  injured ;  —  Volenii  nm  fit  Wr 

§  290.  In  Wood  v.  Manley,  in  the  Queen's  Bench,^ 
it  appeared  that  goods,  which  were  upon  fhe  plaintiff's 
land^  were  sold  to  the  defendant;  and  that,  by  the 
conditions  of  the  sale,  to  which  the  plaintiff  was  a 
pariy,  the  buyer  was  to  be  allowed  to  enter  and  take 
the  goods.  It  was  held,  thai^  after  the  sale,  the  plain- 
tiff could  not  countermand  the  license.  And  the  de- 
fendant having  entered  to  take,  and  the  plaintiff  having 
brought  trespass,  and  the  defendant  having  pleaded 
leave  and  license,  and  a  peaceable  entry  to  take,  to 
which  the  plaintiff  replied  de  injuria ;  it  was  held,  that 
tiie  defendant  was  entitled  to  the  verdict,  though  it 
i^peared  that  the  plaintiff  had,  between  the  sale  and 
the  entry,  locked  the  gates,  and  forbidden  the  defend- 
ant to  enter ;  and  the  defendant  had  broken  down  the 
gates,  and  entered  to  take  the  goods.  ^  The  plaintiff," 
as  was  said  by  Williams,  J.,  ^  having  assented  to  the 
terms  of  the  contract,  put  himself  into  a  situation  from 
which  he  could  not  withdraw." 

§  291.  In  a  case  in  the  Court  of  Appeals,  of  Mary- 
land, in  which  the  action  was  for  damage  in  diverting 
a  watercourse  from  its  natural  channel,  on  the  plain- 
tiff's land,  it  was  held,  that  the  defendant  might  show 


^  Panons  v.  Gamp,  11  Conn.  R.  525. 

>  Wood  V.  llaiiloj,  11  AdoL  A  £1L  B.  84. 
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that  the  diversion  was  made  on  his  land  in  idrtue  of 
a  verbal  agreement  between  him  and  the  plaintiff  that 
he  might  make  the  diversion^  for  the  purpose  of  work- 
ing a  mill  to  be  erected  by  him  (the  defendant)  on  his 
land;  if  the  defendant  would  allow  the  plaintiff  the  use 
of  the  road  through  the  defendant's  land,  and  the  exe- 
cution of  such  agreement ;  or,  that  the  plaintiff  entered 
into  such  contract  with  the  defendant,  conferring  Ihe 
privilege  with  a  fraudulent  design  and  for  the  purpose 
of  extorting  money  from  him.  Such  evidence,  it  was 
held,  was  admissible  in  mitigation  of  damages,  and  for 
the  purpose  of  showing  that  the  defendant  was  not  a 
trespasser  ab  itdtioj  for  continuing  the  diversion  after  a 
countermand  of  his  authority  by  the  plaintiff^ 

§  292.  The  case  of  Miller  v.  Auburn  and  Syracuse 
Railroad  Company,  in  New  York,^  is  a  case  of  justi- 
fication of  acts  done  under  a  license,  while  unrevoked. 
The  action  waa  against  the  company,  for  building  and 
constructing  their  road  on  a  street  in  firont  of  the 
plaintiff's  house,  so  as  to  obstruct  his  right  of  egress 
and  ingress ;  and  it  was  held,  that  the  company  might 
give  evidence  of  a  parol  license  from  the  plaintiff 
to  build  the  road,  and  thus  defeat  his  claim  for  aQ 
damages  sustained  while  the  license  remained  unre- 
voked. *^If,"  (said  Mr.  J.  Cowen,  who  delivered  the 
judgment  of  the  Court,)  ^  what  the  defendants  in  this 
case  proposed  to  show  was  true,  viz. :  that  the  plain- 
tiff verbally  authorized  the  making  of  the  railvray,  ^ 
while  the  authority  remained,  their  acts  were  no  more 
a  wrong  to  the  plaintiff,  than  if  he  had  done  them 
himself" 


1  Addifon  v.  Hack,  %  GUI,  (Md.)  B.  221. 

2  Miller  v.  Aubomaad  Synumfle  Baihoad  Co.,  6  BW,  (N.  Y.)  B.  61. 
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§  298.  The  construction  is  that  a  license  to  enter 
npon  land,  doe9  not  purport  to  convey  an  interest  in 
land;  it  is  substantially  a  promise  without  any  con- 
sideration to  support  it ;  and  while  it  remains  execu- 
tory, may  be  revoked  at  pleasure.  When  executed^ 
however,  it  can  only,  in  general,  be  revoked,  by  placing 
the  other  party  in  the  same  situation  in  which  he 
stood  before  he  entered  on  its  execution.^  Where  one 
party  authorized  another  to  divert  a  watercourse  run- 
ning through  the  lands  of  both,  by  means  of  a  license, 
countermandable  in  its  nature,  and  the  authority  waA 
exercised  as  granted,  it  was  held,  that  the  party  who 
had  the  power  to  countermand  could  only  be  restored 
to  hi8  rights  by  doing  justice  to  the  other,  and  ten- 
dering  him  the  expense  he  has  incurred  under  the 
license.* 

§  294.  Where  the  defendant^  in  an  action  for  the  ob- 
struction of  a  watercourse,  by  raising  his  dam,  proved, 
that  the  person  under  whom  the  plaintiiBT  claimed  was 
frequently  present  during  the  erection  of  the  dam, 
and  did  not  object  to  or  forbid  its  erection,  and  even 
expressed  an  opinion  that  it  would  be  beneficial  to  his 
mill ;  and  the  plaintiff  had  said,  that  he  was  satisfied 
with  the  manner  in  which  the  defendant  had  used  the 
water ;  it  was  held,  that  these  facts  did  not  amount  to 
a  license  to  erect  the  dam,  but  were  at  most  only  evi- 
dence of  such  license ;  and  that  consequently  it  was 


1  Per  Cowen,  J.,  in  giving  the  judgment  of  the  Court,  in  Mamford  o. 
Wliitney,  15  Wend.  (N.  Y.)  R  380.  And  see  Case  o.  Weber,  2  Carter, 
(Ind.)  B.  108;  Sntcliffe  o.  Wood,  Jar.  75,  and  S.  C.  8  Eng.  Law  &  Eq. 
B.217. 

9  Addison  v.  Hack,  2  Gill,  (Md.)  R.  221.  And  see  Winter  v.  Brock- 
well,  8  East,  R.  808 ;  and  Post,  Part  4,  of  the  present  Chapter,  «  T%s 
Equitable  Dodrina  Concerning  ParU  Ucen$e$!* 
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proper  for  the  Court,  upon  such  evideuce,  to  leave  it 
to  the  jury  to  say  whether  such  license*  was  iu  fact 
given.^ 

3.  Extent  of  the  Right  derived  from  Parol  Licenses  exe- 
cutedf  and  as  Conveying  an  Interest  in  Land. 

§  295.  There  has  been  occasion^  in  a  former  chap- 
ter, to  introduce  authorities  to  show,  that  at  Conunon 
Law,  and  by  the  Statute  of  Frauds,  easements  and  all 
Incorporeal  hereditaments  can  only  be  created  and 
transferred  by  deed^  devise,  or  record?    The  several  pro- 
visions of  the  well-known  statute  referred  to,  has  been 
asserted  by  a  very  learned  and  eminent  Judge,  (Lord 
C.  J.  Kenton,)  to  be  one  of  the  wisest  laws  in  the 
English  statute  book;^  and  according  to  the  views  of 
Mr.  Baron  Parke,  there  cannot  be,  by  force  of  this 
statute,  an  irrevocable  license  to  enter  upon  land  with- 
out its  amounting  to  an  interest  in  lands,  and  which, 
therefore,  by  the  force  of  the  Statute  of  Frauds,  can 
pass  only  by  deed.^    Mr.  J.  Littledale  inquired,  ^  Sup- 
pose he  "  (one  of  the  parties  in  the  action)  ^  had  given 
a  parol  license  to  a  neighbor  to  put  cattle  on  his 
premises,  and  that  person  had  in  consequence  made 
pens  and  roads,  could  not  the  license  be  countermand- 
able?"    To  which  the  counsel  replied,  that  in  such 
case  the  license  was  subject  to  technical  dif&culiies, 
and  that  if  it  conveyed  an  interest  in  the  land,  it  must 
be  granted  by  lease,  written,  and  signed,  or  be  held 


1  Joknsoii  V,  Lewis,  18  Conn.  B.,  per  Shennan,  J. 
9  Ante,  168-178. 

3  Chai!^  v.  Rogen,  1  East,  B.  194. 

4  Williams  o.  MoRis,  8  M.  &  Webb.  B.  488. 
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merely  (d  will;  and  if  it  amount  to  an  easement^  it 
can  pass  only  by  deed.^  Where  a  rector  granted  to 
Ay  by  parol  leave^  to  make  a  vault  in  the  parish  church, 
for  the  burial  of  the  remains  of  a  certain  person  there, 
and  also  the  exclusive  use  of  the  vault;  and  after- 
wards, without  the  leave  of  A,  opened  the  vault  and 
buried  the  remains  of  another  person  there,  it  was  held, 
that  no  action  could  be  maintained  against  him  for  so 
doing ;  for  that  the  rector  could  not  grant  the  exclusive 
use  by  parol :  Batlet,  J.,  said,  ^  If  it  be  not  an  interest 
in  land,  it  is  an  easement,  or  the  grant  of  an  incor- 
poreal hereditament,  which  could  only  be  effectually 
granted  by  deed^  and  no  such  instrument  was  exe- 
cuted"^ A  demise  in  writing,  but  not  under  seal,  of 
&  messuage,  with  full,  free,  and  exclusive  license  for 
tlie  lessee  to  hunt,  shoot,  and  sport  in,  over,  and  upon 
{be  manor  of  the  lessor,  and  to  fish  in  the  waters 
tbereo^  at  an  entire  rent,  was  held  to  be  altogether 
void.^  In  a  very  elaborate  judgment  given  by  Mr.  J. 
Bayley,  the  necessity  of  a  deed  for  creating  any  incor- 


1  Bridges  V.  Blancbard,  1  AdoL  &  £1L  R.  586.  "  A  license,''  says  Lord 
EUenborough,  *'  is  not  a  grant,  but  may  be  recalled  immediately,  and  so 
might  this  license,  the  day  after  it  was  granted."  The  license,  in  this  case, 
was  from  the  lord  of  ihe  manor,  to  build  a  cottage  on  the  waste ;  the 
Ecense  had  been  executed,  and  the  cottage  inhabited  by  the  licensee. 
Bex  V.  Homdon,  4  li.  &  Sel.  B.  565.  In  Doty  v.  Gorham,  the  Supreme 
Comt  of  Massachusetts  determined,  that  where  a  building  is  placed  on 
land  of  the  plaintiff,  with  his  permisnon,  and  the  building  was  sold  on  an 
execution  against  the  owner  of  it,  the  purchaser  had  a  right  to  enter  upon 
the  land  and  remove  the  building.  The  debtor  having  placed  the  build- 
ing  upon  the  plaintiff's  soil,  by  his  permission,  was  tenant  at  will  ci  the 
land  on  which  it  stood.    Doty  t7.  Gorham,  5  Pick.  (Mass.)  B.  487. 

s  Bryon  v.  Whistler,  8  B.  &  Cress.  B.  288. 

3  Bird  V.  Higginson,  4  Nev.  &  Man.  B.  505 ;  and  see  also  Somerset 
(Dnke  of)  v.  Fogwell,  5  B.  &  Cress.  B.  875. 
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poreal  hereditament  affeoting  land  vras  expressly  recog- 
nized, and  formed  the  ground  of  deoision.^ 

§  296.  Notwithstanding  the  authorities  adduced  in 
the  preceding  section,  establishing  the  doctrine,  that 
easements  and  other  incorporeal  hereditaments,  can  in 
England  pass  oqly  by  deed,  there  have  been  cases  in 
that  country  to  the  contrary.  But,  as  has  been  foroiUy 
observed,  ^^  to  give  absolute  effect  to  a  parol  license,  and 
hold  that  it  passes  aj^^f^^ua/ right,  or  an  absolute  right, 
even  for  years,  in,  upon,  and  over  the  grantor^s  land,  so 
as  thereby  to  part  with  or  prejudice  any  part  of  his 
interest  therein,  would  be  in  the  teeth  of  the  statute 
against,  frauds." '  We  do  not  refer  to  the  case  of  Win- 
ter V.  Brockwell,^  which  has-  been  so  very  much  dis- 
cussed both  by  tiie  bench  and  at  the  bar,  in  America 
as  well  as  in  England,  as  it  is  ranked  among  cases  of 
another  category,  and,  as  we  shall  by  and  by  show,  is 
inapplicable  to  ^e  subject  immediately  before  us.  It  is 
one  of  that  class  of  cases  which  we  have  already  had 
occasion  to  bestow  considerable  attention,  and  whidi 
shows  that  a  parol  license  carried  into  execution  may 
work  the  extinguishmeni  of  an  easement  The  doctrine 
with  regard  to  the  nature  and  effect  of  a  parol  license, 
in  creating  an  easement,  had  derived  very  considerable 
illustration  from  the  case  of  Wood  v.  Leadbitter,^  to 
which  we  propose  to  have  recourse,  for  the  purpose  of 


1  Hewlins  v.  Shippam,  5  B.  &  Cress.  R.  222,  and  cited  Ante,  §  169,  and 
see  also  Fentinam  v.  Smith,  4  East,  R.  109,  and  cited  Ante,  §  169,  and 
other  cases  cited  from  §  168  to  §  178. 

2  Sugden  on  Vend,  and  Par.  (8Ui  Eng.  edit)  74,  75 ;  and  see  1  Cluttj, 
Gen.  Fract  886  -  889. 

'  W^interv.  Brockwell,  8  East,  B.  808. 

«  Wood  v.  Leadbitter,  18  M.  8c  Webb.  R.  887;  and  84  Lend.  Law 
Mag.  p.  129. 
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reoiioyiiig  the  doubt  and  ujicertainly  which  have  been 
occasioned  by  some  of  the  earlier  cases. 

§  297.  Four  cases  have  been  relied  on  in  England 
in  support  of  the  doctrine,  that  there  are  some  parol 
licenses  which  are  irrevocable.  The  first  is  Webb  v. 
Paternoster.^  This  ease,  as  appears  from  the  report  in 
RoUe,  waB  an  action  of  trespajss  brought  against  the 
defendant  for  eating,  by  the  mouths  of  his  cattle,  the 
plaintiff's  hay.  The  defendant  justified  under  Sir  Wil- 
liam Plummer,  the  owner  of  the  fee  of  the  close  in 
which  the  hay  was,  averring  that  Sir  William  Plummer 
leased  the  close  to  him,  and  therefore,  as  lessee,  he 
turned  his  cattle  into  the  ebse,  and  they  ate  the  hay. 
Tlie  plaintiff  replied,  Hiat,  before  the  making  of  the 
lease,  Sir  William  Plummer  had  licensed  him  to  place 
the  hay  on  the  close,  till  he  could  conveniently  sell  it, 
and  that  before  he  could  conveniently  sell  it,  Sir  Wil* 
liam  Plummer  leased  the  land  to  the  defendant.  The 
defendant  demurred  to  the  replication^  From  the  ar- 
guments, as  given  in  RoUe,  it  appears  that  the  plain- 
tiff's  counsel,  who  was  first  heard,  contended,  firsts  that 
the  license,  being  a  license  for  profit^  and  not  merely 
for  pleasure,  and  being  also  for  a  certain  time  only, 
namely,  till  he  could  sell  his  hay,  was  not  revocable  ; 
and  secondly,  even  if  the  license  was  revocable,  still 
that  the  lease  to  the  defendant  was  an  implied,  and  not 
an  express  revocation,  and  therefore  was  inoperative 
against  him  without  notice ;  and  for  this  he  referred  to 
Mallory's  case,  5  Rep.  Ill,  To  this  latter  proposition, 
the  Court  appears  to  have  assented ;  but  DonnEBiDas, 
^'9  suggested,  that,  even  if  the  license  was  in  force,  still 


^  Webb  r.  Paternoster,  reported  in  five  different  books,  viz. :  Palmer  71; 
Rolle,  143,  and  152 ;  Noy,  98 ;  Popham,  151 ;  and  Godbolt,  282. 
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the  licenser  did  not,  by  suoh  a  license,  preclude  him- 
self, nor  consequently  his  tenant,  from  turning  cattle 
on  the  land,  and  that  the  licensee  ought  to  have  taken 
care  to  protect  the  hay  from  the  cattle.  As  to  this, 
however,  the  Chief  Justice  expressed  a  doubt  The 
defendant's  counsel  was  heard  some  days  afterwards, 
and  he  alleged,  that  it  appeared  by  the  record,  that  the 
plaintiff  had  had  two  years  to  sell  his  hay,  before  the 
defendant's  cattle  had  eaten  it ;  and  he  argued  that  the 
Court  would  say,  as  matter  of  law,  that  this  was  more 
than  reasonable  time ;  and  to  this  the  Court  assented. 
The  plaintiff's  counsel,  in  reply,  reverted  to  the  dis- 
tinction between  the  license  for  profit,  and  a  license 
for  pleasure ;  but  Dodberidge  denied  it,  and  said  that 
a  license  to  dig  gravel,  though  a  license  for  profile  is 
revocable ;  and  he  said  that  the  true  distinction  was 
between  a  mere  license,  and  a  license  coupled  with  an 
interest  Judgment  was  eventually  given  for  the  de- 
fendant, on  the  ground  that  the  plaintiff  had  had  more 
than  reasonable  time  to  sell  the  hay.  It  will  be  seen, 
therefore,  that  the  only  two  points  decided  were,  first, 
that  the  question  of  reasonable  time  was  for  the  Courts 
and  not  for  the  jury ;  and,  secondly,  that  two  years 
was  more  than  a  reasonable  time.  The  decision,  there- 
fore, itself,  has  no  bearing  on  the  point  for  which  it  has 
been  cited ;  and  the  only  support  which  the  case  affords 
to  the  doctrine  which  has  been  so  very  often  contended 
for,  is  what  is  said  in  the  report  of  the  case  in  Popham, 
to  have  been  agreed  by  the  Court,  namely,  that  a  li- 
cense for  profit  for  a  term  certain  is  ijiot  revocable ;  a 
proposition  to  which,  with  the  qualification  we  have 
already  pointed  out,  we  entirely  accede.  It  is,  more- 
over, by  no  means  certain,  that  the  license  in  Webb  v. 
Paternoster  was  not  a  license  under  seal    The  defend- 
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anVs  counsel  appears,  firom  the  report  in  RoUe,  to  speak 
of  the  plaintiff  as  grantee  of  the  liberty  to  stack  hay, 
&c. ;  a  form  of  expression  not  very  appropriate,  if  used 
in  respect  of  a  party  who  had  a  mere  parol  license ;  and 
the  Chief  Justice,  according  to  the  report  in  Popham 
and  Palmer,  says  that  the  plaintiff  had  an  interest 
which  charged  the  land,  into  whose  hands  soever  it 
come.  And  DonnERiDGEy  J.,  according  to  the  report  in 
Palmer,  arguing  that  the  lessee  certahdy  might  turn 
his  cattle  into  his  own  field,  and  was  not  bound  to  stop 
their  mouths,  says  it  was  folly  for  the  plaintiff,  that  he 
did  not^  together  with  the  Kcense,  take  a  covenant  that  it 
should  be  lawful  far  him  to  fence  the  hag  toith  a  hedge. 
From  these  expressions,  (and  there  are  others  in  tiie 
various  reports  of  the  case  having  a  similar  aspect,)  it 
certainly  seems  possible  that  the  license  was  under 
seal ;  and  then  the  only  point  would  be  that  which 
alone  was  in  fact  decided,  namely,  whether,  supposing 
the  plaintiff  to  have  acquired  by  grant  a  right  to  stack 
his  hay  on  the  land  for  a  limited  time,  that  limited  time 
had  expired.  Even  supposing  the  license  to  have  been 
a  mere  parol  license,  yet  the  strong  probability  is,  that 
Webb  had  purchased  the  hay  from  Sir  William  Plum- 
mer,  as  a  growing  crop,  with  Uberty  to  stack  it  on  the 
land,  and  then  the  parol  license  might  be  good,  as  a 
license  coupled  with  an  interest.  Be  this,  however,  as 
it  may,  the  decision,  as  we  have  already  pointed  out, 
has  very  little,  or  rather  no  bearing  on  the  point  before 
us ;  and  the  judgment  of  Doddsbidge,  J.,  as  given  both 
in  RoUe  and  Palmer,  is  in  strict  accordance  with  what 
was  afterwards  laid  down  by  Vaughan,  C.  J.,  and  which 
may  be  considered  to  be  consonant  both  to  principle 
and  authority.^ 

^  Judgment  of  Baron  Aldenon,  in  Wood  v.  Leadbitter,  18  M.  &  Welsh. 
B.  886.    For  the  jndgmint  of  C.  J.  Yaoghan,  see  Ante,  note  6  to  §  285. 
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§  298.  Thd  next  decision  in  England^  in  order  of 
tune,  is  one  which  has  been  much  commented  on,  m : 
that  of  Wood  V.  Lake.^    It  appeared  in  this  case,  tiui 
a  parol  agreement  was  entered  into  for  liberty  to  stack 
deals  on  a  part  of  a  close  for  sevbt  years,  and  that  during 
the  term^  the  person  to  whom  it  was  granted  shotdd 
have  the  sole  use  of  that  part  of  the  close^  upon  which 
he  was  to  have  liberty  of  stacking  coals.    It  was  held, 
that  this  agreement  was  valid,  Lee,  0.  X,  and  DsannsoK, 
J.,  relying  on  the  above  case  of  Webb  v.  Paternoster. 
The  decision  in  this  case  of  Wood  v.  Lake  has  beefl 
forcibly  attacked  by  Sir  Edward  Sngden,  as  a  relax^ 
ation  of  the  Statute  of  Frauds,  which  holds  out  a  strong 
temptation  to  a  man  in  possession  of  land,  under  a 
parol  agreement,  to  commit  perjury,  in  order  to  ensure 
to  himself  a  more  permanent  interest  in  the  land  than 
the  statute  would  permit  him  to  claim,  were  the  real 
transaction  disclosed.     That  statute,  he   says,  ^ex- 
presses an  anxious  intention  to   embrace  intereds  of 
every  description,''  and  ''how,"   says  he,  ''can  it  be 
argued,  that  a  license,  not  countermandable,  and  which 
confers  the  sole  use  of  a  place  on  a  man,  is  not  an  in- 
terest within  the  statute/'  *    No  report  of  this  case  is 
given  of  the  arguments  at  the  bar.^    "  Supposing^^' 


^  Sayer,  R.  3. 

*  Sugden,  Vend.  &  Pur.  (6  Amer.  edit.)  100. 

'  Bat  from  a  MS.  report,  wbicb  the  Court,  in  Wood  v.  Leadbitter,  (tA. 
wp.)  had  the  opportanity  of  oonsolting,  through  the  kindnen  of  the  repre- 
sentatives of  the  late  Mr.  J.  Bamngh,  it  appears  that  the  ailment  turned 
wholly  on  the  point,  whether  the  privilege  of  stacking  the  coals  did  or  did 
not  amount  to  a  lease ;  for  If  it  did,  then  the  defendant  contended  it 
void  after  three  years,  under  the  Statute  of  Frauds.  The  foUowing  is 
MS.  copy  of  the  report  of  Mr.  J.  Burrough : 

'*  Case  —  A  parol  agreement,  that  the  plaintiff  should  have  libertjr  of 
laying  and  stacking  of  coals  upon  defendant's  close,  for  seven 
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says  Baron  Alderson,  in  commenting  upon  this  case, 
'^the  Court  to  have  been  right  in  deciding  that  this 
was  not  a  lease,  (which,  however,  is  doubted  by  Sir  E. 


Afterwards,  defendant  forbids  plaintiff  to  lay  any  more  coals  there,  and 
shuts  up  his  gates.  Defendant  says,  that  plaintiff  was  bat  tenant  at  will 
Qussre,  if  this  was  an  interest  within  the  description  of  the  Btatate  of 
Frauds. 

Sergeant  Booth, — This  is  but  a  personal  license  or  easement.  1  Roll. 
Abr.  859,  p.  4;  Roll.  Rep.  148,  152 ;  1  Saund.  321.  A  contract  for  sale 
of  timber  growing  upon  the  Und,  has  been  determined  to  be  out  of  the 
statute.  1  Ld.  Raym.  182.  Vide  the  difference  of  a  license  and  a  lease. 
1  Ley.  194.  This  must  be  taken  only  as  a  license,  for  that  the  coal-loader 
alao  is  to  have  benefit  as  well  as  plaintiff. 

Sei^geant  Poole,  fbr  defendant.  —  Question  is,  if  any  interest  in  land 
passed  by  the  agreement ;  for,  if  interest  passed,  it  is  within  the  statute, 
ei^  void,  being  for  longer  term  than  three  years.  Bro.  License,  p.  19 ; 
Thome  v.  Seabright,  Salk.  24;  Webb  v.  Paternoster,  Poph.  151.  A 
license  to  enter  upon  and  occupy  land,  amounts  to  a  lease.  The  pluntiff  is 
not  confined  to  a  particular  part  of  the  close,  and  might  have  covered  the 
whole,  if  he  pleased ;  on  that  account  it  is  an  uncertain  interest  The  dis- 
tinction of  license  to  plaintiff,  and  his  coal-loader,  is  nothing ;  he  could  not 
stack  the  coal  himself,  and  is  merely  vague.  Easement  may  be  of  more 
value  than  the  inheritance ;  ex.  gr.  way-leave. 

Zee,  C.  J. — 1£  this  be  a  lease,  as  it  is  argued,  it  is  within  the  statute, 
and  void  for  not  being  in  writing.  No  answer  as  yet  is  given  in  the  case 
in  Fopham,  when  the  stacking  of  hay,  which  is  dmilar,  was  determined  to 
he  a  license.  The  word  uncertainy  in  the  statute,  means  uncertainty  of 
dniation,  not  of  quantity.  License  was  not  revocable,  and  here  is  no  case 
to  show  this  to  be  considered  as  a  lease. 

Dennisoriy  J.  —  This  seems  not  to  be  an  interest,  so  called,  in  the  lan- 
guage of  the  law,  although  easements,  in  general  speaking,  may  be  called 
interests.  Had  the  plaintiff  such  an  interest  as  to  have  maintained  a 
clausnm  firegit  ?  Certainly  not  If  a  man  licenses  to  enjoy  lands  for  five 
years,  there  is  a  lease,  because  the  whole  interest  passes,  but  this  was  only 
a  license  for  a  particular  purpose. 

Foster^  J. — These  interests,  grounded  upon  licenses,  are  valuable,  and 
deserve  the  protection  of  the  law,  and  therefore  may  perhaps  have  been 
within  the  intention  of  the  words  of  the  statute. — Desired  further  time 
for  connderation :  stood  over. 

N.  B. — Afterwards,  upon  motion  for  judgment  the  last  day  of  the  tenuy 
and  gave  judgment  for  phiintiff.   Foster  non  dissentiente.'' 

31* 
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Sngden,)  ^  yet  no  grounds  are  stated  on  which  it  ooidd 
be  held  good  as  an  easement  originating  merely  by 
parol.  Up  to  this  case^  not  a  single*  decision  is  to  be 
found  giving  countenance  to  any  such  proposition ;  and 
we  are  compelled  to  say,  that,  if  the  Court  proceeded 
on  the  ground  that  the  plaintiff  had  acquired  the  ease- 
ment by  the  parol  license,  we  do  not  think  it  can  be 
supported.  But  the  case  may,  perhaps,  have  been 
decided  on  another  ground.  The  defendant  himself 
was  the  party  who  had  agreed  to  give  the  easement  to 
the  plaintiff;  and  although  the  action  is  stated  to  hare 
been  an  action  an  the  case,  it  may  have  been  a  meie 
assumpsit  —  an  action  on  the  case  on  promises  ;  and  in 
such  an  action  the  plaintiff  would  certainly  be  entitled 
to  recover,  if  the  contract  was  not  (and  probably  the 
Oourt  considered  it  was  not)  a  contract  concerning  land, 
within  the  fourth  section  of  the  Statute  of  Frauds."  * 

§  299.  The  next  English  case  is  Taylor  v.  Waters.' 
It  was  an  action  by  the  plaintiff  against  the  door-keeper 
of  the  Opera-house,  for  preventing  him  firom  entering 
the  house  during  the  performance  of  an  opera.  It  ap- 
peared that  one  W.  Taylor,  being  in  possession  of  the 
Opera-house,  as  a  lessee,  for  a  long  term  of  years,  by  a 
deed  dated  the  24th  of  August,  1792,  assigned  his  in- 
terest therein  to  trustees,  on  various  trusts,  for  credit- 
ors and  other  claimants,  and  ultimately  in  trust  for 
himself  Afker  the  execution  of  this  deed,  Taybr  con- 
tinned  in  possession,  by  the  permission  of  the  trustees, 
and  he  carried  on  and  managed  the  affairs  of  the 
theatre.    In  March,  1799,  he,  by  deed,  granted  to  one 


1  Sugd.  on  Vend.  &  Pur.  (last  edit)  139. 

3  Wood  v.  Leadbitter,  ti5.  tup. 

3  Taylor  w.  Waters,  7  Taunt.  R.  874. 
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Gourgas,  for  a  valuable  consideration,  six  silver  tickets, 
entitling  the  holders  to  admission  to  the  theatre.  One 
of  these  tickets  was  sold  by  Gonrgas  to  the  plaintiff  in 
Jnlj,  1799,  bnt  no  deed  of  assignment  to  him  was 
executed.  In  1800,  Taylor's  trustees  took  possession 
of  the  theatre.  The  plaintiff,  however,  was  allowed  to 
attend  the  theatre,  by  virtue  of  his  ticket,  until  the 
year  1814,  when  the  defendant  Waters,  as  servant  of 
the  trustees,  prevented  him  from  entering  the  theatre ; 
and  for  this  obstruction  the  action  was  brought  The 
cause  was  tried  before  C.  J.  Gibbs,  and  a  verdict  found 
for  the  plaintiff,  and  that  verdict  was  afterwards  upheld 
by  the  Court  of  Common  Pleas.  The  grounds  of  the 
judgment  were,  that  the  right  under  the  silver  ticket 
was  not  an  interest  in  land,  but  a  license  irrevocable 
to  permit  the  plaintiff  to  enjoy  certain  privileges  there- 
on ;  that  it  was  not  required  by  the  Statute  of  Frauds 
to  be  in  writing,  and,  consequent^,  might  be  granted 
without  a  deed.  The  Chief  Justice,  in  support  of  that 
doctrine,  relied  on  Webb  v.  Paternoster,  which,  he  said, 
showed  that  a  beneficial  license,  to  be  exercised  upon 
land,  might  be  granted  without  deed,  and  could  not  be 
countermanded,  at  least  after  it  had  been  acted  on. 
The  same  case,  he  added,  showed  that  the  interest  was 
not  such  an  interest  in  land  bs  was  required  by  the 
Statute  of  Frauds  to  be  in  writing ;  as  to  which  last 
point,  all  doubt,  if  there  remained  any,  had  (he  said) 
been  removed  by  the  case  of  Wood  v.  Lake.  This 
judgment  is  stated  by  the  learned  reporter,  to  have 
comprised  the  substance  of  the  arguments  on  both 
sides,  and  which,  therefore,  he  does  not  give  in  his 
report  It  must  be  inferred  from  this,  that  the  atten- 
tion of  the  Court  was  not  called  in  the  argument  to 
the  principles  and  early  authorities,  to  which  we  have 


368  LAW  OF  WATEBCOUBSES.  [CH.  VUL 

adverted.  Brooke^  in  his  Abridgment^  Dodderidge,  in 
the  case  of  Webb  v.  Paternoster,  and  Lord  Ellenbo- 
rough,  in  the  case  of  Rex  v.  Horndon-on-the-Hill,  4  M. 
&  Selw.  562,  all  state  in  the  most  distinct  manner,  that 
every  license  is  and  must  be  in  its  naturp  revocable, 
so  long  as  it  is  a  mere  license.  Where,  indeed,  it  is 
connected  with  a  granl^  there  it  may,  by  ceasing  to  be 
a  naked  license,  become  irrevocable;  but  then  it  is 
obvious  that  the  grant  must  exist  independently  of  the 
license,  unless  it  be  a  grant  capable  of  being  made  by 
parol,  or  by  the  instrument  giving  the  license.  Now, 
in  Taylor  v.  Waters,  there  was  no  grant  of  any  right 
at  all,  unless  such  right  was  conferred  by  the  license 
itself.  C.  J.  GiBBS  gives  no  reason  for  saying  that  the 
license  was  a  license  irrevocable,  and  it  cannot  but  be 
presumed  that  he  would  have  paused  before  he  sanc- 
tioned a  doctrine  so  entirely  repugnant  to  principle 
and  to  the  earlier  authorities,  if  they  had  been  fully 
brought  before  the  Court.  Again,  the  Chief  Justice  is 
represented  as  saying  that  the  interest  of  the  plaintiff 
was  not  an  interest  in  land,  within  the  Statute  of 
Frauds,  and  that  consequently  it  might  be  granted  with- 
out deed.  How  the  circumstance,  that  the  interest 
was  not  an  interest  in  land  within  the  Statute  of 
Frauds  showed  it  to  be  grantable  without  deed,  is  not 
discoverable.  The  precise  point  decided  in  Webb  r.  Par 
temoster,  is  not  adverted  to,  and  it  is  assumed,  without 
discussion,  that  the  license  there  must  have  been  a  parol 
license,  and  a  naked  license,  unconnected  with  an  inter- 
est, capable  of  being  created  by  parol  The  action  was 
not,  as  it  may  have  been  in  Wood  v.  Lake,  an  action 
founded  on  the  contract  It  was  an  action  on  the  case  for 
the  obstruction,  and  was  founded  on  the  supposition  that 
an  actual  right  to  enter  and  remain  in  the  theatre  had 
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vested  in  the  plaintiff^  under  the  license  conferred  by 
the  silver  ticket  With  all  deference,  says  Baron 
AiBEBSON,  to  the  high  authority  from  which  the  judg- 
ment in  Taylor  v.  Waters  proceeded,  we  feel  warranted 
in  saying,  that  it  is  to  the  last  degree  unsatisfactory ; — 
an  observation  which  we  have  the  less  hesitation  in 
making,  in  consequence  of  its  soundness  having  obvi- 
ously been  doubted  by  the  Court  of  King's  Bench,  and 
Mr.  Justice  Batley,  in  the  case  of  Hewlins  v.  Ship- 
pam.^ 

§  300.  The  above  case  of  Taylor  v.  Waters,  was  over- 
ruled by  the  decision  of  the  Court  of  Exchequer,  in 
1845,  in  Wood  v.  Leadbitter.  To  an  action  of  trespass 
for  assault  and  false  imprisonment,  the  defendant  plead- 
ed, that,  at  the  time  of  the  supposed  trespass,  the  plain- 
tiff  was  in  a  close  of  Lord  E.,  and  that  the  defendant, 
as  the  servant  of  Lord  E.,  and  by  his  command,  moUiter 
mamcs  impomi  on  the  plaintiff  to  remove  him  from  the 
said  close,  which  was  the  trespass  complained  of  The 
plaintiff  replied  that  he  was  in  the  close  by  the  leave 
and  license  of  Lord  E. ;  which  was  traversed  by  the  re- 
joinder. The  evidence  was,  that  Lord  E.  was  steward 
of  the  Doncaster  races ;  that  tickets  of  admission  to  the 
Grand  Stand  were  issued,  with  his  sanction,  and  sold 
for  a  guinea  each,  entitling  the  holders  to  come  into 
the  stand,  and  the  inclosure  round  it  during  the  races ; 
that  the  plaintiff  bought  one  of  the  tickets,  and  was  in 
the  inclosure  during  the  races ;  that  the  defendant,  by 
order  of  Lord  E.,  desired  him  to  leave  it,  and,  on  his 
refusing  to  do  so,  the  defendant,  after  a  reasonable 


>  Hewlinfl  v.  SbippaiU)  5  B.  &  Cren.  B.  221 ;  Judgment  of  Baron  AI- 
derson,  in  Wood  v,  Leadbitter,  «(.  Aip. 


370  LAW  OF  WATERC0UBSB8.  [CH.  Vm. 

time  had  elapsed  for  his  quitting  it^  put  him  out, 
using  no  unnecessary  violence^  but  not  returning  the 
guinea.  It  was  held^  that  on  this  evidence  the  jury 
were  properly  directed  to  find  the  issue  for  the  de- 
fendant ;  and  that  a  right  to  come  and  remain  for  a 
certain  time  on  the  land  of  another,  can  be  granted 
only  by  deed ;  and  a  parol  license  to  do  so,  though 
money  be  paid  for  it,  is  revocable  at  any  time,  and 
without  pa3ring  back  the  money .^ 

§  301.  The  fourth  and  last  English  case,  considered 
by  Baron  Alderson,  was  the  more  recent  one  in  the 
Queen's  Bench.'  That  was  an  action  for  trespass  quare 
elausum  freffU  ;  plea,  that  defendant  was  possessed  of  a 
large  quantity  of  hay,  being  on  the  plaintiff's  close,  and 
that  by  leave  of  plaintiff  he  entered  on  the  close  in 
question,  to  remove  ii  Replication,  de  injuria.  It  was 
proved  at  the  trial,  that  the  hay  in  question  was  sold  in 
January,  1838,  by  the  plaintiff's  landlord,  who  had 
seized  it  as  a  disixess  for  rent  The  conditions  of  the 
sale  were,  that  the  purchaser  of  the  hay  might  leave  it 
on  the  close  until  Lady-day,  and  might  in  the  mean 
time  come  on  to  the  close  from  time  to  time,  as  often 
as  he  should  see  fit,  to  remove  it  These  candHiang  were 
assented  to  hy  the  plaintiff.  The  defendant  became  the 
purchaser,  and  afterwards,  and  before  Lady-day^  the 
plaintiff  locked  up  the  close.  The  defendant  broke 
open  the  gate,  in  order  to  remove  the  hay.    A  verdict 

was  found  for  the  defendant,  Erskine,  J.,  telling  the 
jury,  that  the  license  to  come  from  time  to  time  to  re- 
move the  hay  was  irrevocable.    Mr.  Crowder  moved  to 


1  Wood  V.  Leadbitter,  13  M.  &  Wekb.  B.  887,  vb.  $up. 
>  Wood  V.  Manlej,  11  AdoL  &  £11.  B.  84. 
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set  aside  this  verdict^  on  the  ground  that  the  license 
was  necessarily  revocable,  and  was  in  fact  revoked. 
But  the  Oourt  of  Queen's  Bench  refused  to  grant  a 
rule,  and  we  think  quite  rightly.  This  was  a  case  not 
of  a  mere  license,  but  of  a  license  coupled  with  an  in- 
terest. The  hay,  by  the  sale,  became  the  property  of 
the  defendant,  and  the  license  to  remove  it  became,  as 
in  the  case  of  the  tree  and  the  deer,  put  by  C.  J. 
Vaughan,  irrevocable  by  the  plaintiff;  and  the  rule  was 
properly  refused.  The  case  was  analagous  to  that  of 
a  man  taking  my  goods,  and  putting  them  on  his  land, 
in  which  case  I  am  justified  in  going  on  the  land  and 
removing  them.-^  It  appears,  therefore,  that  the  only 
authority  necessarily  supporting  the  present  plaintiff  in 
the  proposition  for  which  he  is  contending,  is  the  case  of 
Taylor  v.  Waters,  in  which  the  real  difficulty  was  not 
discussed,  nor  even  stated.  It  was  taken  for  granted, 
that,  if  the  Statute  of  Frauds  did  not  apply,  a  parol 
license  was  sufficient,  and  the  necessity  of  an  instru- 
ment under  seal,  by  reason  of  the  interest  in  ques- 
tion being  a  right  in  nature  of  an  easement,  was  by 
some  inadvertence  kept  entirely  out  of  sight ;  and 
for  these  reasons,  even  if  there  had  been  no  con- 
flicting decisions,  we  should  have  thought  that  case  to 
be  a  very  unsafe  guide  in  leading  us  to  a  decision,  on 
an  occasion  where  we  were  called  on  to  lose  sight  of 
the  ancient  landmarks  of  the  Common  Law.  We  are 
not,  however,  driven  to  say  that  we  shall  disregard  that 
case  merely  on  principle.     Giving  it  the  fidl  weight  of 


1  Vin.  Abr.  Trespass,  (H.)  a  2,  pL  13 ;  and  Patrick  v.  Colerick,  3  M. 
&  W.  B.  483. 
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judicial  decision,  it  is  met  by  others,  which  we  most 
entirely  disregard,  before  we  can  adopt  the  argoment 
of  the  plaintiff.  In  the  case  of  Fentinam  v^  Smith,^  and 
Rex  V.  Horndon-on-the-Hill,^  which  were  before  Taylor 
V.  Waters,  Lord  Ellenborough  and  the  Court  of  Ean^a 
Bench,  expressly  recognized  the  doctrine,  that  a  licenw 
is  no  grant,  and  that  it  is  in  its  nature  necessarily  re* 
vocable,  and  the  further  doctrine,  that,  in  order  to  coiv* 
fer  an  incorporeal  right,  an  instrument  under  seal  10 
essential  And  in  the  elaborate  judgment  of  the  Court 
of  King's  Bench,  given  by  Batley,  J.,  in  Hewlins  v. 
Shippam,^  the  necessity  of  a  deed,  for  creating  any  in- 
corporeal right,  affecting  land,  was  expressly  recogniaedy 
and  formed  the  ground  of  the  decision.  It  is  true,  that 
the  interest  in  question  in  that  case  was  a  freehold 
interest,  and  on  that  ground  Batlet,  J^  suggests  that 
it  might  be  distinguished  from  Taylor  t;.  Waters ;  l^ut 
in  an"  earlier  part  of  that  same  judgment^  he  statea^ 
conformably  to  what  is  the  clear  law,  that,  in  his 
opinion,  the  quantity  of  interest  made  no  difG^renee ; 
and  the  distinction  is  evidently  adverted  to  by  him, 
not  because  he  entertained  the  opinion  that  it  really 
was  of  importance,  but  only  in  order  to  enable  him  to 
decide  that  case  without,  in  terms,  saying  that  he  did 
not  consider  the  case  of  Taylor  v.  Waters  to  be  law. 
The  doctrine  in  Hewlins  v,  Shippam  has  since  been 
recognized  and  acted  upon  in  Bryan  v.  WhisUer/ 


1  Fentinam  v.  Smith,  4  East,  R.  107. 

9  Rex  V.  Horndon-on-the-Hill,  4  M.  &  SeL  B.  565. 

3  Hewlins  v.  Sluj^pam,  5  B.  &  Cress.  222. 

4  Bryan  v.  Wliistler,  8  B.  &  Cress.  288. 
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• 

Cocker  v.  Cowper/  and  Wallis  v.  Harrison,'  and  it 
wonld  be  impossible  for  us  to  adopt  the  plaintiff's  yiew 
of  the  law,  without  holding  all  those  cases  to  have  been 
ill  decided.  It  was  suggested  that,  in  the  present  case, 
a  distinction  might  exisi^  by  reason  of  the  plaintiff's 
haying  paid  a  valuable  consideration  for  the  privilege  of 
going  on  the  stand.   But  this  fact  makes  no  difference ; 
whether  it  may  give  the  plaintiff  a  right  of  action 
against  those  from  whom  he  purchased  the  ticket,  or 
those  who  authorized  its  being  issued  and  sold  to  him,  is 
a  point  not  necessary  to  be  discussed ;  any  such  action 
would  be  founded  on  a  breach  of  contract,  and  would 
not  be  the  result  of  his  having  acquired  by  the  ticket 
a  right  of  going  upon  the  stand,  in  spite  of  the  owner 
of  the  soil ;  and  it  is  sufficient,  on  this  point  to  say, 
tiiat  in  several  of  the  cases  we  have  cited,  (Hewlins  v. 
Sli^pam,  for  instance,  and  Bryan  v.  Whistier,)  the  al- 
leged license  had  been  granted  for  a  valuable  consider- 
ation, but  that  was  not  held  to  make  any  difference. 

§  302.  In  the  United  States,  as  in  England,  there 
have  been  some  decided  cases  which  approach  to,  and 
&vor  the  doctrine  in  Wood  v.  Lake,  &c. ;  and  the  cases 
of  Bicker  v.  Kelley,'  and  Clement  v.  Durgin,*  in  Maine, 
have  been  held  by  the  Supreme  Court  of  New  York  to 
let  in  a  verbal  distinction,  under  which,  ^  if  retained 
and  made  applicable  in  its  full  extent,  the  Statute  of 
Frauds   would  in  many  important    respects   be  re- 


1  Cocker  V.  Gowper,  1  C.  M.  &  R.  418. 
9  WaUifl  V.  Harrison,  4  M.  &  Welsh.  638. 
S  Bicker  v.  Kellej,  1  GreenL  (Me.)  B.  117. 

4  Clement  v.  Durgin,  5  GreenL  (Me.)  R.  9, 18 ;  and  see  Blancbard  v. 
Baker,  8  GreenL  (Me.)  R.  258. 
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pealed."  ^  In  Mumford  v.  "Whitney,  in  New  York,*  in 
1836,  the  principal  English  and  American  authorilies 
on  the  subject,  down  to  that  period,  were  carefully 
reviewed  and  compared  with  each  other,  and  the 
opinion  of  the  Court  was  directly  opposed  to  the  doo- 
trine,  that  parol  licQnses  are  irrevocable.  The  ques- 
tion which  the  case  presented,  was,  whether  a  parol 
agreement,  that  a  party  may  abut  and  erect  a  dam 
upon  the  land  of  another,  not  for  a  temporary,  but  for 
a  permanent  purpose,  as  the  erecting  of  water  power 


1  Miller  v.  Anbum  and  Syracuse  Bailroad  Co.  6  Hill,  (N.  Y.)  R.  61. 
There  are  cases  in  otiher  States  also,  to  which  the  aboTe  ccnnments  bj  the 
Supreme  Court  of  New  York  are  not  entirely  inapplicable.    It  was  held 
in  New  Hampshire,  that  where  A  gave  a  parol  license  to  B,  to  erect  a 
dam  on  A's  land,  far  the  benefit  of  hothj  that  after  tiie  license  bad  been 
executed,  it  could  not  be  revoked,  without  tendering  to  B  tiie  expenstt^f 
erecting  the  dam ;  and  that  if  it  could  be  revoked,  it  would  be  as  nmOi 
the  business  of  A  as  of  B  to  remove  the  dam.    Woodbury  v.  Parahley, 
7  N.  Hamp.  B.  28.    So  in  the  same  Btate,  it  was  held,  that  a  license  to 
build  and  maintain  a  bridge  on  another's  land,  may  be  proved  by  parol, 
and  is  not  such  an  easement  or  interest  in  land  as  to  be  within  the  statote 
of  frauds.    Ameriscoggin  Bridge  v.  Bragg,  11  N.  Hamp.  B.  102.    In  a 
case  in  the  Supreme  Court  of  Greorgia,  A  and  B  were  joint  ownen  of  a 
lot  of  land,  and  no  partition  had  been  made  between  tiiem.    It  was,  how- 
ever, understood,  that  A  should  have  the  east,  and  B  the  west  end  of  the 
tract.    B  agreed  that  A  might  erect  a  mill  on  his,  A's  half,  and  cat  as 
much  timber  off  the  west  half  and  overflow  as  much  of  the  land  as  might 
be  necessaiy  for  that  purpose.    Afterwards  B  sold  to  C,  the  latter  having 
agreed  expressly  with  A  to  abide  by  these  stipulations,  which  B  exacted 
from  hi^  before  he  would  consent  to  sell.    After  the  dam  was  paidy  con- 
structed, and  timbers  collected  for  building  %ie  mill,  C  sold  to  D,  vrbo 
shortly  thereafier  notified  A  to  discontinue  the  work,  and,  upon  lus  refosal, 
brought  an  action  of  trespass  for  the  overflowing  of  his  land  by  backwater. 
It  was  held,  that,  under  the  above  circumstances,  the  action  conld  not  be 
maintained,  and  that  the  original  parol  agreement  could  not  be  revoked, 
after  it  had  been  executed  at  the  defendant's  expense.    Speflield  o.  C<d- 
lier,  3  Kell.  (Geo.)  B.  82. 

»  Mumford  v,  Whitney,  15  Wend.  (N.  Y.)  R.  880. 
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for  the  use  of  mills,  and  other  hydraulic  works,  is  void, 
within  the  Statute  of  Fri^uds ;  and  it  was  decided,  that 
it  was  void  within  that  statute.    The  decision  in  this 
case,  and  the  general  doctiine  laid  down  bj  the  Court, 
were  expressly  recognized  and  approved  by  the  Su- 
preme Court,  in  1843,  when  the  Court  were  of  opinion, 
that  if  a  contrary  doctrine  was  established,  ^  parol 
licenses  irrevocable  would  be  made,  in  effect,  to  pass 
estates  of  freehold ;  and  the  well-established  rule  of 
the  Common  Law  too,  that  easementfi  and  other  incor- 
poreal hereditaments  shall  pass  by  deed  only,  would  be 
nearly  repealed.    You  have  only  to  throw  the  grant 
into  the  form  of  a  parol  license,  and,  on  its  being  exe- 
cuted, both  the  Statute  and  the  Common  Law  are 
evaded."    Therefore,  the  owner  of  lands  cannot  grant 
the  right  to  enter  upon  and  occupy  them  by  a  railroad 
for  an  indefinite  time,  without  a  conveyance  sufficient 
to  carry  a  freehold.^    Li  another  case  in  New  York, 
decided  at  a  much  earlier  period  than  either  of  the 
above-mentioned,  it  appeared,  that  one  G.  gave  a  parol 
license  in  writing  to  one  H.,  to  build  a  house  about  the 
mineral  spring  at  New  Lebanon,  and  to  occupy  it 
during  his  necessity  or  pleasure,  and  that  H.  built  a 
small  house  which  he  occupied  for  seventeen  years, 
and  then  sold  it  to  one  C.    The  Court  held,  that  H. 
had  only  a  personal  license,  or  privilege  to  inhabit,  and 
had  no  title  to  the  premises ;  and  that  his  sale  to  C. 
put  an  end  to  the  privilege.^ 

§  303.  The  doctrine  in  North  Carolina  is,  that  a 
parol  license  may  be   countermanded,  and  this  ^to 


1  MOler  V.  Aubum  and  SjTactue  lUulroad  Co.  vh.  sup* 
s  Jackson  v.  Hull,  4  Jobns.  (N.  Y.)  B.  418. 
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avoid  the  danger  of  changing  or  affecting  a  man's  real 
property  by  suborned  oaths,"  ^  In  Bridges  v.  Parcel], 
in  that  State,'  it  was  held,  that  a  verbal  authority  to 
overflow  land  by  a  mill-dam,  necessarily  ceased  tcitk  the 
Hfe  of  the  person  giving  it.  In  this  case,  the  Court,  by 
Gaston,  J.,  said,  —  ^  It  is  often  difficult  to  distinguish 
between  a  license  and  a  mere  authority,  and  an  interest 
or  a  license  coupled  with  an  interest  It  necessarily 
follows,  that  what  is  done  under  either,  while  in  forcet, 
is  binding  upon  him  who  has  granted  it.  Until  the 
license  was  revoked,  the  keeping  of  the  water  upon 
the  land  was  lawful.  It  is  a  general  principle,  that  a 
mere  license  may  be  countermanded ;  and  it  is  equally 
a  general  principle,  that  an  interest  once  passed  cannot 
be  recalled.  The  extent  of  the  grant,  whether  it  be  of 
an  authority  or  an  interest,  depends  not  on  any  tech- 
nical words,  but  upon  the  intention  of  the  parties. 
Whether  a  license  to  do  an  act  which  in  its  conse- 
quences permanently  affects  the  property  of  him  who 
gives  it,  when  so  acted  on,  that  what  is  done  cannot  be 
conveniently  undone,  may  be  regarded  as  the  grant  of 
an  interest  to  the  extent  of  the  consequences  thereby 
authorized,  and  therefore  not  revocable;  or  whether 
such  license  does  not  necessarily  imply  a  permission 
for  the  thing  done  to  remain,  notwithstanding  the  con- 
tinuing consequences  ,*  and  therefore  the  licenser,  on  a 
principle  of  good  faith,  may  be  forbidden  to  withdraw 
it,  without  indemnifying  him  who  trusted  thereto ; 
whether  these  or  either  of  these  principles  can  be  ex- 
tracted from  the  adjudications,  we  are  of  opinion^  that 


>  Anon  V.  Debehy,  1  Hay.  (N.  C.)  B.  248. 

«  Bridges  17.  Pnrcell,  1  Dev.  &  Batt  (N.  C.)  R.  492. 
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they  do  not  uphold  the  iustmctions  complained  of.^ 
The  right  to  pond  water  on  another's  land,  is  an  incor- 
poreal hereditament,  a  right  not  indeed  to  the  land 
itself  but  to  a  privilege  on  and  upon  the  land,  impair- 
ing to   that  extent  the  dominion  of  the   proprietor 
therein.     Set  up  as  a  permanent  interest  granted  to 
the  vendor  of  the  plaintiff,  transferable  by  him,  passing 
with  the  land  to  the  defendants,  it  is  inoperative,  be- 
cause it  is  a  freehold  interest,  and  cannot  pass  but  by 
deed.    Regarded  as  a  mere  license,  however  irrevoca- 
ble, between  the  parties,  (if,  indeed,  there  can  be  such 
without  an  interest,)  it  is  difficult  to  see  how  it  can  be 
binding  between  the  plaintiff   and    the   defendants. 
The  ancestor  of  the  plaintiff  granted  a  Uceme^  and  the 
plaintiff  has  succeeded  to  all  his  estc^.    Now,  if  the 
effect  of  the  license  be  not  to  pass  any  interest  out  of, 
or  impose  any  charge  upon  the  land,  the  plaintiff  has 
succeeded  to  an  unlimited  and  unshackled  fee-simple 
therein.    A  mere  authority  necessarily  ceases  with  the 
life  of  the  grantor.     The  plaintiff's  ancestor  granted  a 
license  to  the  vendor  of  the  d^endants  ;  but  regarded  as 
a  license,  how  does  it  inure  to  the  benefit  of  the  defend- 
ants ?     If  it  passed  as  an  appurtenance  to  the  land,  it 
partook  of  its  nature ;  it  was  more  than  an  authority, 
it  was  an  hereditament.    To  hold,  that  a  permission 
thus  given,  shall  operate  forever  for  the  benefit  of  the 
grantee  and  his  assigns,  against  the  grantor  and  his 
heirs,  would  be  in  effect  to  permit  a  fee-simple  estate 
to   pass  under  the  name   of  an  irrevocable  license. 
Purchasers  would  never    know  what  encumVrances 


^  The  instructions  to  the  jury  were,  that  the  plaintiff  could  not  recover 
unless  the  dani  had,  sabseqaently  to  the  license,  been  raised  higher. 

«2* 
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were  on  their  lands^  and  instead  of  the  solemn  and 
deliberate  instruments  which  the  law  requires  as  the 
indispensable  means  of  transferring  freeholds^  valuable 
landed  interests  would  be  made  to  depend  wholly  on 
the  integrity,  capacity,  or  recollection  of  witnesses." 

§  304.  In  Hays  v.  Richardson,  in  the  Court  of  Ap- 
peals of  Maryland,^  it  was  held,  that  an  authority  to 
open  and  to  keep  open  a  way  through«a.  field,  must  be 
executed  under  the  hand  and  seal  of  the  owner  of  the 
land,  and  recorded.  In  giving  the  opinion  of  the 
Court,  Dorset,  J.,  commented  with  censure  and  seve^ 
ity  upon  the  cases  of  Wood  v.  Lake,  and  Taylor  v. 
Waters,  and  he  said,  ^  We  feel  no  disposition  for  the 
sake  of  analogy,  to  give  a  similar  interpretation  to  our 
Act  of  Assembly  of  1766,  regulating  the  execution  and 
enrolment  of  conveyances  of  real  property,  to  that 
given  in  Wood  v.  Lake  to  the  Statute  of  Frauds.  The 
language  of  its  provision  comprehends  the  privilege 
attempted^  be  conferred  by  the  instrument  before  us, 
and  the  policy  of  the  law,  the  interests  and  convenience 
of  the  public,  forbid  that  we  should  restrict  its  openir 
tion.  In  no  other  way  can  the  leading  object  of  the 
legislature,  the  ^  securing  the  estates  of  purchasers^'  be 
effected.  Their  design  was,  that  all  rights,  encum- 
brances, or  conveyances,  touching,  connected  with,  or 
in  any  wise  concerning  land,  should  appear  upon  the 
public  records.  If  parol  or  unrecorded  licenses  of  the 
character  of  that  in  controversy  were  tolerated,  firauds 
and  losses  upon  purchasers  would  be  innumerable,  as 
may  readily  be  imagined."  ^ 


1  Hays  V.  Richardson,  1  G.  &  Johns.  (Md.)  R.  866. 
3  In  Wright  v.  Freeman,  in  Maryland,  5  H.  Johns.  (Md.)  R.  467,  it 
was  held  by  the  Court  of  Appeals,  of  tiiat  State,  that  a  simple  parol 
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§  305.  It  was  expressly  held  by  the  Supreme  Court 
of  Massachusetts,  in  the  year  1814,  that  licenses,  which 
in  their  nature  amount  to  the  granting  of  an  estaie  for 
ever  so  short  a  thne,  are  not  good  without  deed.^    The 
defendant,  in  the  case  referred  to,  claimed  by  his  plea 
a  right  to  enter  upon  the  plaintiff's  close  for  the  pur- 
pose .of  repairing  a  dam,  &c. ;  because  those  whose 
estate  the  plaintiff  then  held  permitted  him  to  enter 
for  that  purpose.    From  this  permission  he  sought  to 
infer  a  right  to  enter  whenever  the  state  of  the  mill 
owned  by  him  required  it.    Aware  that  he  could  not  set 
up  any  estate  of  a  permanent  nature  in  the  plaintiff's 
.  close,  without  averring  and  proving  a  deed,  or  some 
other  lawful  conveyance,  he  maintained  that  the  fact 
alleged  in  his  plea  amounted  to  a  license  given  him  by 
the  former  owner  of  the  land  to  make  and  repair  the 
dam,  &c. ;  and  contended,  first,  that  such  license  may 
be  by  parol ;  and,  secondly,  that  it  is  not  in  its  nature 
countermandable.    Paekeb,  C.  J.,   in  delivering  the 
opinion  of  the  Court,  said, —  ^  The  argument  had  some 
plausibility  in  it,  when  it  was  first  stated ;  but  upon 
more  mature  consideration,  it  seems  to  have  no  foun- 
dations in  principles  of  law.    A  license  is  technically 
an  authority  given  to  do  some  one  act  or  a  series  of 
acts  on  the  land  of  another,  without  passing  any  estate 
in  the  land ;  such  as  a  license  to  hunt,  a  license  to  cut 
down  a  certain  number  of  trees.    These  are  held  to  be 
revecable  when  executory,  unless  a  definite  term  is 
fixed,  but  irrevocable  when  executed.    It  is  also  holden 


ment  conld  not  operate  to  eztingaish  an  M  right  of  waj,  or  to  create  a 
new  one ;  and  that,  as  a  parol  Ucense,  it  might  l3e  revoked  by  either 
partf. 
1  Cock  V.  Steams,  11  Mass.  R.  688. 
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that  such  licenses  to  do  a  particular  act,  but  passing  no 
estate,  may  be  pleaded  without  deed.  But  licenses 
which  in  their  nature  amount  to  the  granting  of  an 
estate  for  ever  so  short  a  time,  are  not  good  without 
deed,  and  are  considered  as  leases,  and  must  always  be 
pleaded  as  such.  It  was  also  argued  in  this  case^  thaf^ 
by  the  act  providing  for  the  support  and  regulation  of 
mills,  a  right  to  acquire  property  in  the  land  of  another 
for  the  purpose  of  erecting  or  carrying  on  a  mill,  was 
contemplated  to  exist  by  paroL  But  the  Court  held, 
that  the  act  referred  to  did  not  provide  a  mode  of  ac- 
quiring title  to  the  mill  on  the  land ;  but  merely  super- 
added the  right  of  flowing  land,  upon  compensation, 
according  to  the  statute,  by  those  who  had  legally 
obtained  the  right  to  build  a  milL^ 

§  306.  In  Benedict  v.  Benedict,  in  Connecticut,*  the 
Court  seem  to  have  adopted  the  ancient  doctrine  of  the 
Common  Law,  that  a  fixed  and  permanent  building 
erected  upon  another's  land,  even  by  his  license,  became 
his  property ;  but  if  in  its  nature  and  structure  it  was 
capable  of  being  removed,  and  a  removal  was  contem- 
plated by  the  parties,  it  was  personal  estate  in  the 
builder ;  and  in  case  the  license  should  be  improperly 
revoked,  the  only  remedy,  said  Swift,  J.,  is  in  equity. 
In  Prince  v.  Case,  in  that  State,^  it  appeared  A  was 
owner  in  fee-simple  of  a  tract  of  land,  and  that,  in  1817, 
he  gave  B  liberty  to  erect  a  dwelling-house  for  his  use 


^  The  Supreme  Court  of  Massachusetts,  in  Whitmarsh  o.  Walker, 
1  Met.  (Mass.)  R.  831 ;  Dyer  v.  Sandford,  9  Ibid.  895 ;  Seymour  v.  Car- 
ter,  2  Jbid.  520,  recognize  and  ezpreasly  concur  in  the  doctrine  laid  down 
in  Mumfoxd  o.  Whitney,  in  New  York,  see  Ante,  §  802,  namely,  '<  thai  a 
permanent  interest  in  land  can  be  transferred  only  by  writing. 

9  Benedict  v.  Benedict,  5  Day,  (Conn.)  B.  469. 

8  Frince  v.  Case,  10  Conn.  R.  810. 
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•  on  said  land ;  B  erected  it  accordingly,  and  lived  therein 
until  1828,  when  he  died.  Before  the  event  of  his 
death,  he  executed  a  deed  of  such  house  to  C,  his  son. 
A  had  previously  conveyed  the  land  to  D  hy  deed,  con- 
taining no  notice  or  exception  of  such  license.  In 
1829,  D  brought  ejectment  for  the  liEind  and  house 
against  the  person  then  in  possession,  recovered  judg- 
ment, and  in  July,  1831,  by  virtue  of  an  execution, 
was  put  into  possession,  and  so  continued  until  the  fall 
of  1832,  when  he  took  down  the  house,  thereby  destroy- 
ing it  as  such,  but  did  not  take  away  the  materials.  In 
an  action  of  trespass  brought  by  C  against  D,  it  was 
held  that  D  was  not  liable.  In  this  case,  the  Court 
say,  that  a  license  given  to  erect  a  dam  on  the  land  of 
another,  and  continue  it  there  for  ever,  the  license  to 
continue  it  would  not  be  irrevocable,  as  it  would  be  ^  in 
the  fiice  of  the  statute  which  requires  all  conveyances 
of  an  interest  in  lands  to  be  in  writing."  In  Branch  v. 
Doane,  in  Connecticut,^  the  Court  say, — "If  the  words, 
whatever  they  may  be,  which  confer  authority  on  an- 
other to  take  possession  of  land,  are  not  accompanied 
with  language  or  stipulations  which  evince  such  a  con- 
tract between  the  parties  (a  lease,)  they  would  amount 
to  a  mere  license,  which  would  indeed  be  a  suiB&cient 
excuse  on  a  charge  of  trespass  by  the  owner,  but  would 
not  auiount  to  a  lease,  nor  convey  any  estate  or  interest 
in  land." 

§  307.  In  Vermont,  it  is  held,  that  a  parol  license  to 
flow,  is  on  account  of  the  Statute  of  Frauds  counter- 
mandable  at  will,  even  if  executed ;  but,  at  the  same 
time,  the  opinion  is  entertained,  that  if  expense  has 
been  incurred,  so  that  the  parties  cannot  be  placed  in 


\ 


1  Branch  v.  Doane,  17  Conn.  B.  402. 
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statu  quoy  the  person  so  expending  it  is  entitled  to  re- 
lief in  equity,' 

§  308.  It  has  been  considered,  that  the  result  of  the 
authorities  as  to  the  revocation  of  executed  parol 
licenses,  is  the  establishment  of  a  distinction  between  a 
license  executed  upon  land  of  the  Kcenser,  and  one  ex- 
ecuted upon  the  land  of  the  licensee^,  which,  in  its  conse- 
quences, is  prejudicial  to  the  land  of  the  licenser?  But 
it  is  apprehended,  that  this  is  true  only  as  it  regards 
Uffht^  or  at  least  that  such  a  rule  is  wholly  inapplicable 
to  a  watercourse ;  and  that  it  is  so,  we  shall  endeayor 
to  show.  The  principal  authorities  which  seem  to  be 
relied  on  in  support  of  the  proposition  above  stated,' 
are  Winter  v.  Brockwell,'  and  Liggins  v.  Inge.*  These 
two  cases  require  a  careful  attention,  in  order  accu- 
rately to  compare  them,  and  thus  render  obvious  the 
fallaciousness  of  the  conclusion  arrived  at  as  above 
mentioned. 

§  309.  The  declaration  in  Winter  v.  BrockweD, 
stated  that  the  plaintiff  was  entitled  to  an  easement 
of  a  passage  for  light  and  air  to  his  dwelling-house, 
through  an  ancient  window,  over  an  open  space  of 
land  of  the  defendant,  and  that,  by  means  of  such  open 
space,  noisome  smells  from  the  defendant's  house  eva- 
porated, without  occasioning  any  nuisance  to  the  occu- 
pier of  the  plaintiff's  house,  and  that  the  defendant 
wrongfully  erected  a  sky-light  above  the  plwntiff's 
ancient  window,  and  covering  the  open  space  above- 


1  Hall  V,  Chaffee,  18  Yermt  B.  150. 

s  Such  is  the  conclusion  arrived  at  by  a  writer  in  the  34th  Vol.  of  the 
London  Law  Magazine,  p.  129. 

3  Winter  v.  Brockwell,  8  East,  R.  908. 

4  Liggms  V,  IngCi  7  Bing.  R.  682. 
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mentioned^  by  means  of  which  ^  the  light  and  air  were 
prevented  entering  the  plaintiff's  window  and  into  the 
house,  and  noisome  smells,  arising  from  the  adjoining 
house,  were  prevented  from  evaporating,  and  'entered 
the  plaintiff's  dwelling-house."  The  defendant  pleaded 
the  general  issue.  It  appeared  in  evidence,  that  the 
open  space  ^  which  belonged  to  the  defendant's  house 
had  been  inclosed  and  covered  by  a  sky-light  in  the 
manner  stated,  tffith  the  express  consent  and  approbation 
of  the  plaintiffs  obtained  before  the  inclosure  was 
made,  who  also  gave  leave  to  have  part  of  the  frame- 
work nailed  against  his  wall ;  some  time  after  it  was 
finished,  the  plaintiff  objected  to  it,  and  gave  notice  to 
have  it  removed ;  but  Lord  Ellenbobough  was  of  opi- 
nion, that  the  license  given  by  the  plaintiff  to  erect  the 
sky-light,  having  been  acted  on  by  the  defendant  and 
the  expense  incurred,  could  not  be  recalled,  and  the 
defendant  made  a  wrongdoer,  at  least  not  without  put- 
ting him  in  the  same  situation  as  before,  by  offering 
to  pay  all  the  expenses  which  had  been  incurred  in 
consequence  of  it.  And  under  this  direction  the  defend- 
ant obtained  a  verdict."  On  motion  for  a  new  trial, 
in  support  of  whicji  no  argument  appears  to  have  been 
advanced,  the  learned  Judge  said, — "  That  the  point 
was  new  to  him  when  it  occurred  at  the  trial,  but 
then  he  thought  it  very  unreasonable,  that,  after  a 
party  had  been  led  to  incur  expense  in  consequence  of 
having  a  license  from  another  to  do  an  act,  and  the 
license  had  been  acted  upon ;  that  the  other  should  be 
permitted  to  recal  his  license,  and  treat  the  first  as  a 
trespasser  for  having  done  that  very  act  That  he  had 
afterwards  looked  into  the  books  upon  this  point,  and 
found  himself  justified  by  the  case  of  Webb  v.  Pater- 
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noster^^  where  Haughton,  J.^  lays  down  this  rule,  that  a 
license  executed  is  not  countermandable,  but  only 
where  it  is  executory.  And  here  the  license  was  exe- 
cuted."^ 

§  310.  The  above  case  appears  to  have  undergone 
very  little  consideratipn ;  but  it  may  here  just  be  men- 
tioned,  that  the  decision  is  sustained  by  all  those  deci- 
sions that  have  before  been  considered^  wherein  it  is 
held,  that  an  easement  may  be  abandoned  and  extuh 
guished  (not  created)  by  the  party  entitled  to  it,  by  ex- 
press permissions,  accompsmied  by  corresponding  acts, 
on  his  part. 

§  311.  In  the  other  case  of  Liggins  v.  Inge,  (a  case 
of  palpable  misapprehension  of  the  law),  it  appeared, 
that  the  predecessor  of  the  plaintiff,  who  was  entitled 
to  a  flow  of  water  to  his  mill,  over  the  defendant's  land, 
by  a  paro>  license,  authorized  the  defendants  to  cut 
down  and  lower  a  bank,  and  to  erect  a  weir  upon  their 
own  land,  the  effect  of  which  was  to  divert  into  another 
channel  the  water  which  was  requisite  for  the  working 
the  plaintiff 's  mill.  Subsequently  the  plaintiff  com- 
plained to  the  defendants  of  the  injurious  effects  of  the 
weir,  and  called  upon  them  to  restore  the  bank  to  its 
ancient  height,  and  to  remove  the  weir ;  and,  upon  re- 
fusal on  the  part  of  the  defendants  to  do  this,  an  action 
was  brought  The  Court  held  the  parol  license  not  to 
be  revocable,  on  the  ground,  that  it  had  been  executed. 


1  In  Blanchard  v.  Bridges,  1  Adol.  &  £11.  B.  686,  it  was  decided,  that  a 
license  simply  to  tet  a  ladder  on  the  land  of  another,  could  not  be  constraed 
to  extend  hj  implication  to  making  a  window  to  look  on  the  premises  of 
the  licenser. 

»  Cited  Ante,  §244-258. 
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The  argument  on  the  part  of  the  plaintiff^  very  pro- 
perly was,  that  such  a  parol  license  was  in  its  nature 
countennandable  at  any  time,  at  the  pleasure  of  the 
party  who  gave  it ;  that  to  hold  otherwise  would  be  to 
allow  to  a  parol  license  the  effect  of  passing  to  the  de- 
fendants a  permanent  interest  in  part  of  the  wat^r  which 
before  ran  to  the  plaintiff's  mill ;  which  interest  could 
only  pass  by  grant  under  seal.  But  Tindal,  C.  J.,  in 
his  judgment,  said,  —  ^We  do  not  consider  the  object, 
and  still  less  the  effect,  of  the  parol  license,  to  be  the 
transferring  from  the  plaintiff's  father  to  the  defend- 
ants any  right  or  interest  whatever  in  the  water  which 
was  before  accustomed  to  flow  to  the  lower  mill,  but 
simply  to  be  an  acknowledgment,  on  the  part  of  the 
plaintiff's  father,  that  he  wanted  such  water  no  longer 
for  the  purpose  of  his  mill;  that  he  gave  hack  again 
and  yielded  up,  so  far  as  he  was  concerned,  that  quantity 
of  water  which  found  its  way  over  the  weir  or  fletcher, 
which  he  then  consented  should  be  erected  by  the  de- 
fendants. And  we  think,  that  after  he  has  once  syim- 
fied  such  reUnqutshmentj  whether  by  words  or  acts,  and 
suffered  other  persons  to  act  upon  the  faith  of  such  re- 
linquishment, and  to  incur  expense  in  doing  the  very 
act  to  which  his  consent  was  given,  it  is  too  late  then 
to  retract  such  consent,  or  throw  on  those  other  persons 
the  burden  of  restoring  matters  to  their  former  state 
and  condition.  The  learned  Judge  cites  as  authority, 
the  case  of  Winter  v.  Brockwell ;  and  he  besides  as- 
sumes, that  water  is  pubUci  juris^  and  that  the  plaintiff's 
right  to  the  use  of  the  water  was  derived  from  occur 
panetfy  and  considers  that  there  is  nothing  unreasonable 
in  adjudging  that  a  right  which  is  thus  gained,  may  be 
lost  by  abandonment.  Before  proceeding  to  comment 
upon  this  judgment  of  the  learned  Judge,  we  will  give 

9Z 
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an  account  of  a  decision  in  a  case  in  Maryland,  to 
which  our  proposed  comments  will  equally  apply ;  as 
it  was  made  on  the  authority  of  this  case,  and  on  that 
of  Winter  v.  Brockwell.^ 

§  312.  The  action  in  the  Maryland  *case  was  an 
action  on  the  case  for  the  diversion  of  a  watercourse. 
The  defendant  offered  to  prove  by  parol  evidence,  that, 
before  the  diversion  of  the  water,  it  was  agreed  ver- 
bally between  the  plaintiff  and  the  defendant,  that  -tiie 
defendant  might  divert  the  watercourse  in  the  manner 
complained  of,  for  the  purpose  of  erecting  a  mill  in 
contemplation  by  the  defendant,  on  his  land,  if  he,  the 
defendant,  would  allow  the  plaintiff  the  use  of  a  cer- 
tain way  leading  from  the  plaintiff's  land  and  through 
the  defendant's ;  and  that,  in  pursuance  of  said  agree- 
ment, the  plaintiff  was  allowed  the  use  of  said  way, 
and  did  use  the  same ;  and  that  the  defendant  went 
on,  and  at  great  expense,  (upwards  of  $4,000,)  with 
the  knowledge  of  the  plaintiff,  and  without  objection, 
and  with  encouragement  on  his  part,  to  complete  the 
mill  as  had  been  agreed ;  and  that  no  objection  was 
made  by  the  plaintiff  to  the  defendant's  diverting  the 
watercourse,  until  after  the  completion  of  the  mill, 
and  that  in  case  the  water  was  withdrawn  from  the 
defendant's  mill,  and  restored  to  its  ancient  channel, 
the  defendant's  miU  would  be  rendered  useless  and  of 
no  value.  Upon  the  objection  of  the  plaintiff's  coun- 
sel, the  Court  (Archer,  C.  J.,)  refused  to  permit  the 
foregoing  facts  to  go  to  the  jury  for  the  purpose  afore- 
said. The  verdict  and  judgment  being  against  the 
defendant,  the  judgment,  on  appeal  to  the  Court  of 


I  See  Ante,  §  S09. 
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Errors,  was  reversed,  the  Court  relying  upon  Winter 
V.  BrockweU,  and  liggins  t;.  IngeJ 

§  313.  Now,  in  the  case  of  a  prescriptive  right  to 
light,  (as  in  the  case  of  Winter  v.  Brockwell,)  it  is  not 
in  collision  with  well-established  authority,  but,  on  the 
other  hand,  in  accordance  with  it,  that  a  parol  license 
to  do  any  act  on  the  land  of  the  licensee  by  the 
licenser,  inconsistent  with  and  in  derogation  of  such 
right,  is  irrevocable,  because  the  title  to  this  right  of 
the  licenser  becomes  thus  extinguished?  An  easement 
is  not  created,  but  an  existing  one  voluntarily  aban- 
doned and  surrendered.  But  how  can  this  doctrine  of 
extinguishment  be  applied  to  a  natural  watercourse  ? 
Not  upon  the  ground  upon  which  it  is  put  by  Mr.  C. 
J.  TiNDAL,  that  the  riparian  owner's  right  to  the  water 
is  derived  from  an  actual  occupation  of  the  water ;  for 
it  has  been  already  clearly  shown,  that  the  law  is 
otherwise.^  It  is  indeed  agreed  in  all  the  cases,  that 
where  a  natural  watercourse  is  diverted,  the  plaintiff 
need  not  aver  and  prove  a  prescriptive  right.* 

§  314.  It'  is  important  to  note  the  broad  distinction 
there  is,  in  the  eye  of  the  law,  between  a  right  to  Hffht 
and  the  right  to  the  water  of  a  natural  watercourse. 
The  owner  and  occupier  of  a  house  has  prima  facie  no 
right  to  light  which  enters  his  windows  sideways ;  it 
must  be  by  grant,  or  by  prescription,  which  supposes 


1  Ad<^n  V.  Hack,  2  Gill,  (Md.)  B.  221. 

>  Befer  Ante,  §  244  -  258. 

'  Ante,  §  180-186,  245.  The  object  of  the  judgment  in  Mason  v. 
HiH,  (cited  Ante,  §  188,)  says  a  learned  writer,  was  to  set  right  the  mw- 
taken  notion  which  had  got  abroad,  that  flowing  water  was />ti6/ici  jurw, 
and  that  the  first  occupant  may  appropriate  it  1  CraM),  Beal  Prop. 
§  899. 

4  See  Ante,  note  to  §128,  p.  127. 
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one.  Both  he  and  the  adjoining  land-owner  only  own 
the  light  upwards,  cujua  est  solum,  efus  est  usque  ad 
ccelum.  There  was,  therefore,  no  interest  in  land  con- 
veyed in  Winter  v.  Brockwell,  and  the  licenser's  in- 
terest in  his  land  remained  as  complete  as  it  was 
originally,  and  the  license  was  only  something  col- 
lateral to  the  land.^  In  respect  to  a  nataral  water- 
course, it  is  directly  otherwise ;  and  the  right  which  a 
riparian  proprietor  upon  it  has,  as  to  the  use  of  the 
water,  is,  by  the  force  of  the  maxim  above-mentioned, 
a  part  of  the  freehold  ;  ^  and  to  deprive  him  of  it  by  a 
diversion,  would  be  a  deprivation  of  what  is  insepara- 
bly connected  with  and  inherent  in  the  land ;  of  what, 
in  fact,  is  parcel  of  the  inheritance,  and  which  passes 
with  it*  The  purchaser  of  land  over  which  a  water- 
course^ ez  jure  naturce,  runs,  has  a  corporeal  tenement, 
and  the  right  which  he  possesses,  in  respect  of  his 
watercourse,  is  real.  It  is  not,  like  an  easement,  or 
an  appurtenance,  something  superadded  to  the  general 
property  of  the  estate,  but  something  which  always 
formed  a  part  of  it  To  render  the  estate  of  the  lower 
riparian  proprietor  servient  to  the  upper  to  divert  the 
water,  would  be  an  easement  in  the  estate  of  the  lat- 
ter.^ It  is  a  right  tangible,  and  its  existence  is  not 
merely  in  idea  or  abstracted  contemplation,'  and  is,  in 
short,  an  Interest  m  Land.  Hence  it  is  we  find  Lord 
Ellenborough  ruling,  in  1807,  the  license  in  Winter  v. 


1  See  Donellan  v.  Read,  8  B.  &  Adol.  B.  899 ;  and  see  Ante,  §  257, 
258. 

>  Ante,  §5,8. 

>  Ante,  §  %\et  seq, 
*  Ante  §  14r 

5  See  Le  Fevre  o.  Le  Ferre,  4  S.  &  Rawle,  (Penn.)  B.  245 ;  and  see 
Frey  r.  Witman,  7  Barr,  (Penn.)  R.  440. 
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Brockwell  to  be  irrevocable,  when,  in  1803,  in  Fenti- 
nam  r.  Smith,  he  held,  that  the  title  to  have  the  water 
jfiomtiff  in  the  tunnel  aver  the  defendants  land^  could  not 
pass  without  deed 

§  315.  In  the  above  case  of  Fentinam  v.  Smith,^ 
the  action  was  brought  for  diverting  a  watercourse 
from  the  plaintiff's  mill.  The  declaration  stated  the 
plaintiff's  possession  of  the  mill,  and  that  by  reason 
thereof  he  was  entitled  to  the  use  and  benefit  of  the 
water  of  a  rivulet^  which,  until  the  interruption  com- 
plained of,  flowed  through  a  tunnel  into  another 
stream,  whereon  the  plaintiff's  mill  was  built;  but 
that  the  defendant  cut  a  channel,  and  thereby  diverted 
the  water  from  running  into  said  tunnel,  and  so  to  the 
mill.  It  appeared  at  the  trial,  that  the  tunnel  was 
made  in  the  defendant's  land,  and  fixed  into  the  groimd 
with  stone-work ;  that  the  defendant  agreed  for  a 
guinea,  to  let  the  plaintiff  lay  the  tunnel,  for  the  pur- 
pose of  conveying  the  water  to  the  mill ;  that  the  de- 
fendant even  assisted  at  the  making  of  the  tunnel 
under  the  plaintiff's  directions ;  but  no  conveyance 
was  made  of  the  land  to  the  plaintiff  The  guinea 
was  afterwards  tendered  to  the  defendant,  but  he  re- 
fused to  receive  it,  or  give  his  assent  to  the  continu- 
ance of  the  tunnel,  and  made  the  obstruction  com- 
plained of  A  verdict  having  passed  to  the  plaintiff 
with  leave  to  move  or  enter  a  nonsuit,  in  opposition 
to  a  rule  obtained  for  this  purpose,  it  was  contended, 
^  that  it  was  sufficient  for  the  plaintiff  against  a  wrong- 
doer, to  declare  upon  his  possession  of  the  mill  with 
the  appurtenants."     But  Lord  Ellsnbobough  said :  — 


1  Fentinam  v.  Smith,  4  East,  B.  107. 
S3* 
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^  Such  an  allegation  could  not  be  sustained  without 
showing  that  the  appurtenants  were  legally  such. 
Now  here,  the  title  to  have  the  water  flowing  in  the 
tunnel  oyer  the  defendant's  land  could  not  pass  by 
parol  license  over  the  defendant's  land,  without  deed, 
and  the  plaintiff  could  not  be  entitled  to  it,  as  stated 
in  the  declaration,  by  reason  of  his  possession  of  the 
mill ;  but  he  had  it  by  license  of  the  defendant,  or  by 
contract  with  him ;  and  if  by  license,  it  was  revocable 
at  any  time.  The  enjoyment,  with  the  defendant's 
assent,  was  not  left  as  evidence  to  the  jury  to  presume 
a  grant,  but  it  was  supposed  that  it  gave  a  title  in 
point  of  law,  which  it  clearly  did  not. 

§316.  It  is  now  indeed  considered  in  England, 
(whatever  doubts  may  have  formerly  existed  as  to  the 
creation  of  easements,  by  express  agreement,)  to  be  at 
this  time  fully  settled,  that,  like  all  other  incorporeal 
hereditaments,  they  can  be  created  only  by  an  instru- 
ment under  seal;  that  the  utmost  effect  of  a  license 
is,  that  it  may  work  the  extinguishment  of  an  existing 
easement;  as  where  permission  is  given  to  a  man  to 
erect  something  on  his  own  land  which  is  incompatible 
with  the  oontinuance  of  some  easement  over  it,  to 
which  the  licenser  was  entitled.^  The  proper  applica- 
tion of  the  doctrine  to  a  natural  watercourse  is,  that  if 
A  has  acquired  a  prescriptive  right,  or  a  right  by 
an  express  grant,  to  divert  the  water,  and  convey  it 
around  the  land  of  B,  the  next  adjoining  lower  pro- 
prietor; and  should  be  induced  to  consent  that  B 
might  in  future  apply  the  whole  of  the  stream  to  a 
mill,  provided  he  would  erect  one ;  and  A  should  carry 


1  Gale  &  What  on  Easem.  14. 
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the  license  into  effect^  by  the  removal  of  the  obstnio- 
tion,  by  means  of  which  the  water  had  been  diverted 
and  enjoyed,  and  B,  on  his  part,  should  carry  it  into 
execution  by  building  the  miU^ — then  the  easement  is 
irrevocably  gone.^ 

§  317.  It  is  occasionally  observable  in  the  judgments 
of  Courts  of  Law,  that  intimations  are  made  of  the 
equitable  relief  which  might  be  obtained  in  the  case  of 
a  parol  license  executed,  in  Chancery ;  and  in  Pennsyl- 
vania it  has  been  peculiar  to  its  jurisprudence,  that 
the  Courts  of  Law  are  governed  by  equitable  rule£f, 
and,  through  the  instrumentality  of  a  jury,  grant  relief 
as  a  Chancellor  does;'  and  there  have  been  many  de- 
cisions in  ijiat  State  in  favor  of  the  admission  of  parol- 
evidence  at  law,  in  contradiction  to  written  instru- 
ments.' How  far  the  decisions  at  law,  which  have 
been  reviewed,  will  accord  with  the  rule  of  Equity, 
which  sometimes  enforces  parol  conveyances  made  on 
valuable  consideration,  and  execAed  by  possession,  we 
proceed  next  to  consider. 

4.  The  Equitable  Doctrine  Concerning  Parol  Licenses. 

m 

§  318.  There  appears  to  be  no  doubt  that,  in  Equity, 
licenses  executed  are  taken  out  of  the  Statute  of 
Frauds,  and  that  relief  may  be  had  in  equitable  tribu- 


1  See  Fiey  v.  Witnum,  7  Barr,  (Penn.)  R.  440. 

*  4  Kent,  Comm.  168,  note ;  1  Story,  £q.  Jaiis.  §  58 ;  6  Whart  (Penn.) 
R.  540. 

9  14  S.  &  Bawle,  (Penn.)  R.  285 ;  1  RncL  464 ;  6  n>id.  171.  In  Penn- 
sylvania, the  part  of  the  English  Statute  by  which  a  tmst  is  prohibited  in 
lands,  has  pot  been  enacted ;  and  therefore  it  has  been  held,  in  that  State, 
that  the  gift  of  a  lot  for  a  school-house  to  be  erected  by  contribation, 
created  a  tmst  for  the  purpose  of  the  contributors.  Schwartz  v.  Schwartz, 
4  Barr,  (Penn.)  R.  858 ;  Martin  v.  McCord,  5  Watts.  (Penn.)  R.  27. 
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nals  by  the  licensee  against  an  action  at  law.  The 
decisions  of  the  Courts  of  Equity  on  that  statute^  pio- 
ceed  on  the  principle,  not  that  tlfe  right  passes  by 
parol  license  or  agreement,  but  that  wherever  one 
party  has  executed  it,  by  payment  of  money,  taking 
possession,  and  making  valuable  improvements,  the 
conscience  of  the  other  is  bound  to  carry  it  into  exe- 
cution ;  and  Equity  will  compel  him  to  do  it^  Thus, 
in  the  case  of  laches  ;  as  where  one  party  stood  by  and 
saw  his  watercourse  diverted ;  but,  instead  of  prevent- 
ing it,  encouraged  the  work  while  it  was  going  on; 
and,  afterwards  brought  his  action  at  law ;  the  defend- 
ant, on  his  application  to  the  Court  of  Chancery,  ob- 
tained an  injunction.*  Short  v,  Taylor,*  i^  a  similar 
case,  in  which  Lord  Somers  also  granted  an  injunc- 
tion. So  in  the  case  of  long  possession  of  a  water- 
course by  the  plaintiff,  the  defendant  having  cut  a 
channel  on  his  own  land,  and  set  up  a  sluice  so  as  to 
divert  the  stream,  th^  Court>  on  proof  by  the  plaintiff, 
decreed  for  him,  without  sending  him  to  try  his  right 
at  law.*  But,  as  a  rule.  Equity  will  not  grant  relief 
until  the  parties  have  tried  their  rights  at  law.^  So 
if  there  have  been  laches^  and  erections  complained  of 
have  been  suffered  to  remain  any  length  of  time;  the 
Court  will  not  interpose  by  injunction.^ 


1  Le  Feyre  v.  Le  Fevre,  4  S.  &  Rawle,  (Penn.)  R.  241 ;  M'Kellip  o. 
M'llhenny,  4  Watts,  (Penn.)  R.  317.  The  license  may-  be  giTen  by  the 
known  agent  of  a  company,  which,  if  carried  into  effect,  will  bind  the 
company.    Ibid. 

9  Anon.  2  Eq.  Cases  Abr.  528,  pL  S. 

3  Cited  ibid. 

4  Whitechurch  v.  Hide,  2  Atk.  K  391. 
«  2  Vern.  R.  891,  n.  1. 

<  See  further,  Bash  t;.  Western,  Prec.  Chan.  586  ;  Dorset  o.  Giidler,  lb. 
531 ;  Hilton  o.  Lord  Scarborough,  4  Yin.  Abr.  425  ;  Weller  o.  Smeaton, 
1  Br.  C.  C.  572;  S.  C.  1  Cox,  R.  102. 
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§  319.  The  aboye  case  of  the  watercourse,  and  that 
of  Short  V.  Taylor,  were  recognized  and   sanctioned 
by  Lord  Chancellor  Cottenham  as  late  as  1841,  who, 
on  that  occasion,  said,  —  "I  think  it  impossible  after 
these  two  cases,  to  say,  that  a  party  may  not  so  en- 
conrage  that  which  he  afterwards  complains  of  as  a 
nuisance,  as  not  only  to  preclude  him  from  complain- 
ing of  it  in  this  Court,  but  to  give  the  adverse  party  a 
right  to  the  interposition  of  this  Court  in  the  event  of 
his  complaining  of  the  nuisance  at  law."^    His  Lord- 
ship also  referred  to  the  case^  in  which  Lord  Man- 
ners held,  that  it  was  the  duty  of  a  party,  seeing  a 
nuisance  in  progress,  to  give  notice  to  the  party  erect- 
ing the  nuisance,  of  his  intention  to  object;  and  in 
reference  to  it,  said, — ^  It  is  unnecessary  to  say  under 
what  circumstances  a  party  might  be  affected  by  that 
course  of  conduct,  but  certainly  it  is  a  recognition  by 
Lord  Manners  that  such  a  case  might  exist." 

§  S20.  Wetmore  v.  White  in  New  York,  in  1805,' 
was  a  case  in  Equity,  in  which  it  was  held  by  the 
Court  of  Errors,  that  if  the  water  of  a  watercourse  be 
owned  by  two  persons,  whose  lands  are  on  opposite 
sides,  and  they  agree  to  erect  mills  on  the  land  of  one, 
and  turn  the  whole  stream  to  the  mills ;  it  is  an  appro- 
priation of  the  water  to  the  mills.  It  was  contended, 
that  parol  agreements  having  been  in  part  executed, 
took  the  case  out  of  the  Statute  of  Frauds.  The  case 
having  been  heard  in  the  Court  of  Chancery,  the  appel- 
lant's bill  was  dismissed  with  costs,  but  in  the  Court 
of  Errors  there  was  a  unanimous  judgment  for  rever- 


1  VTiUiams  r.  EaH  of  Jersey,  1  Craig.  &  Phillips,  Ch.  R.  97. 
*  Jones  V.  The  RoTal  Canal  Co.  2  M0II07,  Ch.  B.  319. 
3  Wetmore  r.  White,  2  Cabes,  (Ca.  in  Error)  87. 
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sal.  The  judgment  was  delivered  by  Mr.  J.  Thobipson, 
who  held  it  to  be  an  established  rule  in  Equity^  that 
a  parol  agreement^  in  part  performed,  was  not  within 
the  provisions  of  the  Statute  of  Frauds.  ^  To  allow," 
says  he,  "  a  statute,  having  for  its  object  the  preven- 
tion of  frauds,  to  be  interposed  in  bar  of  the  perform- 
ance of  a  parol  agreement,  in  part  performed,  would 
evidently  encourage  the  mischiefs  the  legislature  m- 
tended  to  prevent" 

§  321.  In  an  injunction  bill  filed  in  the  Court  of  Chan- 
cery of  New  Jersey,  it  was  held,  that  if  waste-gates  be 
constructed  by  the  defendants,  and  used  by  them  for 
a  course  of  years,  (four  years,)  with  the  assent  of  the 
complainants ;  the  complainants  cannot  have  relief  by 
injunction  so  long  as  the  use  of  the  gates  is  confined 
to  their  original  purpose ;  but  if  there  is  an  attempt 
to  apply  them  to  a  diiferent  purpose,  and  one  injurioas 
to  the  complainants,  the  Court  will  by  injunction 
entirely  prohibit  the  use  of  the  gates.  It  was  farther 
held,  that  although  such  new  improvement  was  com- 
menced in  the  summer,  and  carried  on  during  the 
ensuing  fall  and  winter,  but  not  completed  till  Febru- 
ary, when  the  complainants'  bill  for  an  injunction  was 
filed,  the  complainants  have  not  lost  their  remedy  by 
injunction.^ 

§  322.  A  parol  license,  without  consideration,  was 
given  in  Pennsylvania,  to  use  the  water  of  a  stream 
for  a  saw-mill,  in  consequence  of  which  the  grantee 
incurred  the  expense  of  erecting  a  mill ;  it  was  held 
by  the  Supreme  Court  of  Pennsylvania,  that  (notwith- 
standing the  want  of  consideration)  the  license  could 


1  Hulme  V.  Shreve,  8  Green,  (N.  J.)  Ch.  R.  116. 
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not  be  revoked  at  the  pleasure  of  the  grantor ;  and 
that  if  the  grantor  diverted  the  water  to  the  injury  of 
the  grantee,  the  latter  might  maintain  an  action.  Such 
a  license,  the  Court  said,  was  a  direct  encouragement  to 
expend  money,  and  it  would  be  against  all  conscience 
to  annul  it,  as  soon  as  the  benefit  expected  from  the 
expenditure  is  beginning  to  be  perceived.  That  a 
party,  it  was  observed  by  the  Court,  should  be  let  ojBf 
from  his  contract,  on  payment  of  a  compensation  in 
damages,  is  consistent  with  no  principle  of  morals. 
Gibson,  J.,  in  delivering  the  opinion  of  the  Court, 
remarked, — "  Why  should  not  such  an  agreement  be 
decreed  in  specie?  That  a  party  should  be  let  off 
£rom  his  contract,  on  payment  of  a  compensation  in 
damages,  is  consistent  with  no  system  of  morals,  but 
the  Common  Law,  which  was,  in  this  respect,  originally 
determined  by  political  considerations,  the  policy  of  its 
military  tenures  requiring  that  the  services  to  be  ren- 
dered by  the  tenant  to  his  feudal  superior  should  not 
be  prevented  by  want  of  personal  independence. 
Hence  the  judgment  of  a  Court  of  Law  operates  on 
the  right  of  a  party,  and  the  decree  of  a  Court  of 
Equity  on  the  person.  But  the  reason  of  this  distinc- 
tion has  long  ceased,  and  equity  will  execute  every 
agreement  for  the.  breach  of  which  damages  may  be 
recovered,  where  an  action  for  damages  would  be  an 
inadequate  remedy.  How  very  inadequate  it  would 
be,  in  a  case  like  this,  is  perceived  by  considering,  that 
a  license  which  has  been  followed  by  the  expenditure 
of  ten  thousand  dollars,  as  a  necessary  qualification  to 
the  enjoyment  of  it,  may  be  revoked  by  an  obstinate 
man  who  is  not  worth  as  many  cents.  But,  besides 
this  risk  of  insolvency,  the  law,  in  barely  compensat- 
ing this  want  of  performance,  subjects  the   injured 
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party  to  risk,  from  the  ignorance  or  dishonesty  of 
those  who  are  to  estimate  the  quantum  of  the  compen- 
sation. In  the  case  under  consideration,  no  objection 
to  a  specific  performance  can  be  founded  on  the  intrin- 
sic nature  of  the  agreement ;  nor,  haying  been  partly 
executed,  on  the  circumstance  of  its  resting  in  parol ; 
but  it  is  to  be  considered  as  if  there  had  been  a  formal 
conveyance  of  the  right,  and  nothing  remains  but  to 
determine  its  duration  and  extent.  A  right  under  a 
license,  when  not  specially  restricted,  is  commensurate 
with  the  thing  of  which  the  license  is  an  accessory. 
Permission  to  use  water  for  a  mill,  or  any  thing  else 
that  was  viewed  by  the  parties  as  a  permanent  erec- 
tion, will  be  of  unlimited  duration,  and  survive  the 
,J^  erection  itself,  if  it  should  be  destroyed  or  fall  into  a 
state  of  dilapidation ;  in  which  case,  the  parties  might 
perhaps  be  thought  to  be  remitted  to  their  former 
rights.  But  having  had  in  view  an  unlimited  enjoy- 
ment of  the  privilege,  the  grantee  has  purchased  by 
the  expenditure  of  money,  a  right,  indefinite  in  point 
of  duration,  which  cannot  be  forfeited  by  non-user, 
unless  for  a  period  sufficient  to  raise  the  presumption 
of  a  release.  The  right  to  rebuild,  in  case  of  destruc- 
tion or  dilapidation,  and  to  continue  the  business  on 
its  original  footing,  may  have  been  in  view,  as  neces- 
sary to  his  safety,  and  may  have  been  an  inducement 
to  the  particular  investment  in  the  first  instance.  The 
cost  of  rebuilding  a  furnace,  for  instance,  would  be 
trivial,  when  weighed  with  the  loss  that  would  be 
caused  by  breaking  up  of  the  business,  and  turning 
the  capital  into  other  channels ;  and  therefore  a  license 
to  use  water  for  a  furnace  would  endure  for  ever.  But 
it  is  otherwise,  where  the  object  to  be  accomplished  is 
temporary.    Such  usually  is  the  object  to  be  accom- 
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plished  by  a  saw-mill,  the  permanency  of  which  is 
dependent  on  a  variety  of  circumstances,  such  as  an 
abundance  of  timber,  on  the  failure  of  which  the  busi- 
ness is  necessarily  at  an  end.  But,  till  then,  it  con- 
stitutes a  right  for  the  violation  of  which  redress  may 
be  had  by  action.  With  this  qualification  it  may  ' 
safely  be  afBrmed,  that  expending  money  ow  labor  in 
consequence  of  a  license  to  divert  a  watercourse,  or 
use  a  water  power  in  a  particular  way,  has  the  eifect 
of  turning  such  license  into  an  agreement .  that  will  be 
executed  in  equity.  Here  it  was  not  pretended  that 
the  license  had  expired,  and  we  are  unable  to  discover 
an  error  in  the  opinion  of  the  Court  on  the  points  that 
were  propounded."  ^ 

§  323.  In  reference  to  the  above  case,  it  has  been 
asserted,  that  the  principle  of  it  is,  that  the  revocation 
of  it  would  be  a  fraud ;  and  that  to  prevent  it,  a  Chan- 
cellor will  turn  the  owner  of  the  soil  into  a  trustee  ex 
tnalejlcio.  Or,  it  is  in  substance  the  same  which  post- 
pones the  title  of  one  who  is  studiously  silent  as  to  the 
existence  of  it,  in  the  presence  of  a  purchaser  from  a 
third  person ;  or  of  one  who  suffers  to  build  ignorantly 
on  his  ground  without  informing  him  of  his  mistake.^ 

§  324.  In  Le  Fevre  v.  Le  Fevre,^  parol  evidence  was 
regarded  admissible  to  prove,  that  after  the  execution 
of  a  deed  of  conveyance  of  a  right  to  a  watercourse 
through  the  land  granted  by  courses  and  distances,  a 
verbal  agreement  was  entered  into  between  the  parties 
for  their  mutual  accommodation,  altering  the  route  of 


1  Berick  v.  Kerr,  14  S.  &  Rawle,  (Penn.)  K  267. 
'  Swartz  V.  Swartz,  4  Barr,  (Fenn.)  R.  S53. 
'  Le  Fevre  v.  Le  Fevre,  4  S.  &  Bawle,  (Fenn.)  B.  241. 
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the  watercourse;   provided  the  agreement  has  been 
carried  into  effect. 

§  325.  A  verbal  license  may  terminate,  and  without 
any  act  of  revocation  on  the  part  of  the  licenser ;  as 
where  a  permission  was  given  to  erect  a  dam  for  a  tenh 
parartf  purpose ;  it  was  held  to  be  terminated  by  a 
decay  of^he  dam}  In  delivering  the  opinion  of  the 
Court  in  this  case,  Rogers,  J.,  observed  as  follows :  ^In 
awarding  a  new  trial,  the  Court  think  proper  to  lay 
down  some  principles  which  may  be  useful  in  another 
trial  of  the  cause.  It  appeared  in  evidence,  that  Fre- 
derick Bitter,  under  whom  the  plaintiff  claims,  was  in 
possession  of  the  Je^(f8  MiU,  from  1811  till  1815.  The 
spring  he  came,  there  was  no  dam ;  but  in  the  sum- 
mer of  that  year,  Drake,  under  whom  the  defendants 
claim,  drove  and  put  in  some  stakes  and  bushes,  and 
made  a  dam,  as  the  witness  says,  like  a  fish-dam.  It 
was  swept  away  in  a  short  time  by  a  fresh.  Drake 
then  asked  Hitter  if  he  would  help  him  to  make  a  little 
dam,  with  which  Bitter  complied,  by  assisting  him  to 
get  logs,  and  to  lay  them  across  the  creek,  to  cut 
bushes  and  to  lay  them  on  the  logs,  and  then  Drake 
hauled  stone  on  the  top  of  the  bushes.  Bitter  cannot 
say  that  the  dam  was  ever  finished,  but  believes  that 
it  stood  that  winter,  but  was  gone  the  next.  He  says 
he  did  not  take  particular  notice  how  high  it  came,  for 
he  did  not  care  much  about  it,  as  it  did  not  injure  him, 
and  that  he  never  gave  Drake  any  right  to  overflow 
the  ford.  He  was  sure  the  dam  he  made  would  not 
stand  long.  That  he  gave  Drake  no  grant  of  the  right, 
and  that  there  was  a  saw-mill  on  the  property  at  the 


1  Hepburn  v.  ITDowell,  17  a  &  Rawle,  (Penn.)  R.  888. 
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time.  This  pennisfiion  or  license  has  been  attempted 
to  be  magnified  into  a  grant  of  a  right  to  erect  a  dam 
of  a  permanent  nature,  for  a  grist-mill,  of  the  same 
height,  which  it  is  alleged  was  twenty  inches.  As  a 
license  for  the  erection  of  the  present  dam,  the  assist- 
ance or  permission  to  Drake,  as  disclosed  by  the  evi- 
dence, is  entitled  to  no  weight    It  was  a  Hcense  for 

m 

a  temporary  purpose,  (which  appears  to  have  been 
answered,)  which  would  have  excused  Drake  from  a 
suit  by  Bitter,  but  does  not  amount  to  a  grant  for  any 
other  purpose  than  was  in  the  immediate  contemplation 
of  the  parties.  It  is  manifest  it  was  neighborly  kind- 
ness on  the  part  of  Ritter,  without  the  slightest  view 
of  granting  a  right  to  a  permanent  use  of  the  water. 
To  make  the  most  of  it^  it  was  a  license  during  the 
continuance  of  the  dam,  and  as  soon  as  the  dam  was 
swept  away,  the  license  ceased  to  exist.  To  justify  a 
new  erection,  even  for  a  temporary  purpose,  a  new 
grant  or  permission  was  necessary.  I  mean,  if  the 
effect  was  to  swell  the  water  on  the  land  of  Ritter.  In 
Rerick  v.  Kerr,  the  distinction  is  taken  between  the 
cases,  where  the  object  to  be  accomplished  is  tempo- 
rary, and  where  it  is  permanent.  Permission  to  use 
water  for  a  miH,  or  any  thing  else  that  was  viewed  by 
the  parties  as  a  permanent  erection,  will  be  of  unlimited 
duration,  and  survive  the  erection  itself,  if  it  should  be 
destroyed,  or  fall  into  a  state  of  dilapidation.  But  it  is 
otherwise  where  the  object  to  be  accomplished  is  tem- 
porary. And  the  Court  then  instance  a  saw-mill,  as  a 
temporary  erection.  No  person  can  avoid  seeing,  that 
it  was  not  within  the  comprehension  of  either  of  the 
parties,  that  Ritter  had  made  a  grant  to  Drake  of  a 
right  to  the  permanent  use  of  the  water.  It  was  a 
temporary  use  that  was  intended  to  be  conferred,  and 
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for  a  particular  purpose^  and  it  would  be  the  height 
of  injustice  to  extend  that  to  any  other  purpose  than 
that  intended  by  them." 

5.  The  Doctrine  of  Estoppel  as  applied  to  Parol 

Licenses. 

§  326.  In  Coming  v.  Gould/  an  important  case, 
which  has  been  before  cited  upon  another  point,*  the 
Court  ask,  Why  may  there  not  another  doctrine,  the 
doctrine  of  estoppel,  estoppel  in  pais,  come  in  ?  ^  The 
general  rule,"  say  they,  « being  established,  that  such 
rights"  (easements  or  servitudes)  "maybe  extinguish- 
ed by  the  act  of  the  party  beneficially  interested,  done 
upon  the  land  where  the  servitude  is  exercisable,  —  no 
writing  being  necessary,  but  the  case  being  clear  of  the 
statute  of  frauds,  —  we  are  then  at  liberty,  and  it  is 
quite  material  to  consider  whether  the  party  purchasing 
the  land,  apparently  discharged  of  the  servitude,  has 
not  the  right,  the  matter  not  being  explained  to  him 
at  the  time,  to  insist  on  the  one  to  whom  the  servitude 
is  due  to  such  apparent  discharge,  even  though  he 
might  have  intended  a  mere  suspension. 

§  327.  Estoppel  is  a  rule  of  law  operating  as  an  im- 
pediment,  by  which  rights  or  titles  may  be  bound, 
although  no  property  or  interest  actually  passes.  It 
was  formerly  considered,  that  there  could  be  no  estop- 
pel where  any  interest  did  pass,  but  that  doctrine  has 
been  lately  disallowed.'  There  is,  says  Gibson,  C.  J., 
such  a  thing  as  an  estoppel  in  pais  ;  but  it  is  always 


1  Coming  V,  Gould,  16  Wend.  (N.  Y.)  R.  681.    And  see  Ante,  §  323. 

9  Ante,  §  250. 

3  Doe  ex  dem,  Christmas  v,  Oliver,  10  B.  &  Cress.  R.  181. 
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by  an  act  done,  such  as  partition,  entry,  liyery,  accept- 
ance of  rent  or  of  an  estate.^     Contrary  to  the  feeling 
which  seems  to  have  pervaded  ^e  Courts,  with  regard 
to  other  classes  of  estoppel,  their  inclination  appears  to 
have  been  to  extend  the  list  of  estoppels  in  pais^  espe- 
cially in  mercantile  transactions,  where  men  are  obliged 
to  trust  much  to  appearances}  '  The  English  Courts 
have  been  for  some  time  favorable  to  the  doctrine  of 
estoppel  hostile  to  its  technicality ;  but^  at  the  same 
time,  they  have  been  unwilling  to  allow  men  to  be  en- 
trapped by  formal  statements  and  admissions,  which 
were  perhaps  looked  upon  as  unimportant  when  they 
were  made,  and  by  which  no  one  was  ever  deceived,  or 
induced  to  alter  his  position.     Such  estoppels  are  stilly 
as  formerly,  in  England,  considered  as  odiouB?    The 
recent  decisions  of  Courts,  in  this  country  as  well  as  in 
Bngland,  have  given  a  more  liberal  extension  to  the 
doctrine  of  estoppels  than  that  which  formerly  existed ; 
and  to  have  established  that  in  all  cases,  where  an  act 
is  done,  or  a  statement  made  by  a  party,  the  truth  or 
efficacy  of  which  it  would  be  a  fraud  on  his  part  to 
controvert  or  impair,  there  the  character  of  an  estoppel 


1  Field's  Estate  (Case  of,)  2  Rawle,  (Penn.)  R.  851. 

s  2  Smitb,  Lead.  Ca.  (Amer.)  Ed.  511.  **  Estoppels  have  been  some- 
times said  to  be  odious^  and  it  has  been  affirmed,  tbat  tbere  is  no  such  thing 
as  an  equitable  estoppel.  But  the  doctrine  of  election,  which  prevents  a 
party  from  cbuming  in  repugnant  rights,  and  which  has  been  so  advantage- 
ously introduced  into  Courts  of  Equity,  is  manifestly  an  extension  of  the 
principle.  In  Courts  of  Law,  they  are  for  the  most  part  reconcilable  to 
the  purest  morality,  and  when  they  produce  neither  hardship  nor  injus- 
tice, they  merit  indulgence,  if  not  favor.  The  conclusiveness  of  judg- 
ments, which  conduces  so  essentially  to  peace  and  repose,  has  no  other 
fbandation."  Per  Gibson,  C.  J.,  in  Martin  v.  Ives,  17  S.  &  Bawle,  (Penn.) 
R.  S64. 

3  Smith,  Lead.  Ca.  ub.  sup. 

84* 
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shall  be  given  to  what  would  otherwise  be  mere  matter 
of  evidence ;  and  it  will,  therefore,  be  binding  on  a 
jury,  even  in  the  presence  of  truth  of  a  contrary  nature.^ 
The  general  doctrine  in  relation  to  the  subject,  is  thus 
stated  by  Lord  Denman  :  "  Where  one,  by  his  words  or 
conduct,  wilfully  causes  another  to  believe  in  the  exist- 
ence of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief  so  as  to  alter  his  own  previous  posi- 
tion, the  former  is  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the 
time."*  But  it  is  not  here  intended  to  discuss  at 
length  the  doctrine  of  the  peculiar  rule  of  pleading  of 
which  we  have  thus  far  treated,  because  it  would  be 
incompatible,  with  the  design  of  the  present  work  to 
do  so.  We  have  seen,  that  it  may  (as  an  impediment) 
operate  to  the  full  extent  of  the  extinguishment  of  an 
easement.^ 


1  See  the  learned  note  of  the  American  editors  to  1  Smith  Lead.  Ca. 
p.  581. 

>  Fickard  v.  Sears,  6  Adol.  &  £11.  R.  469.  This  case  was  an  action  of 
trover,  in  which  it  appeared  that  the  plaintiff,  being  the  legal  owner  of  the 
goods  in  question,  they  were  seized  while  in  the  actual  possession  of  a 
third  party,  under  an  execution  against  such  third  party,  and  sold  to  the 
defendant  It  was  held,  that  under  a  plea  denying  the  plaintiff's  posses- 
sion, the  defendant  might  show,  that  the  plaintiff  authorized  the  sale ;  and 
that  a  jury  might  infer  such  authority  from  the  pliuntiff  oonsuiting  with 
the  execution  creditor,  as  to  the  disposal  of  his  property,  without  men- 
tioning his  own  claims,  afler  he  knew  of  the  seizure  and  of  the  intention 
to  sell.     See  also  9  B.  &  Cress.  R.  586  ;  8  B.  &  Adol.  R.  318,  note  (a.) 

3  Parol  or  verbal  admissions  which  have  been  held  conclusive  against 
the  party,  seem,  says  Mr.  Greenleaf,  to  be  those  on  the  faith  of  which  a 
Court  of  Justice  has  been  led  to  adopt  a  particular  course  of  proceedingf 
or  on  which  another  person  has  been  induced  to  alter  his  condition.  To 
these  may  be  added  a  few  cases  of  fraud  and  crime,  and  some  adnussioiia 
on  oath.  1  Greenl.  Ev.  204 ;  and  see  the  doctrine  considered,  of  the 
general  law  of  admissions ;  Ibid.  Ch.  XI.  An  estoppel  in  pais  to  be  efiect- 
ual,  must  be  reciprocal  and  binding  on  both  parties,  and  the  acts  or  ad- 
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§  328.  As  an  estoppel  is  so  called,  because  a  man  is 
concluded  from  saying  any  thing,  even  the  truth, 
against  his  own  act  or  admission,  if  a  man  knowingly, 
though  passively,  by  looking  on  should  suffer  another 
to  purchase  and  expend  money  on  or  about  a  mill-site, 
under  an  erroneous  impression  of  his  title,  without 
making  known  his  claim,  he  cannot  afterwards  be  per- 
mitted to  exercise  his  legal  right  against  such  person. 
It  would  be  an  act  of  fraud  and  injustice,  and  his  con- 
science would  be  bound  by  such  equitable  estoppel.^ 
But  to  estop  one  from  asserting  title  by  reason  of  his 
presence  at  the  sale  by  another,  without  having  made 
any  objection,  the  subject-matter  of  the  sale  must  be 
something  in  which  his  interest  is  direct  and  imme- 
diate. If  there  be  an  intermediate  interest;  on  which 
his  is  dependent,  he  cannot  be  estopped.  Thus,  if  a 
person  who  is  entitle^  to  have  the  water  flow  to  his 
house,  in  a  certain  manner,  by  agreement  permits 
others  to  take  and  use  part  of  it,  their  presence  at  a 
sale  which  is  inconsistent  with  his  rights,  will  not  estop 
them  from  having  the  use  of  the  water,  he  not  having 
been  present*    / 


missions  relied  on,  hy  way  of  estoppel,  must  have  been  intended  to  influ- 
ence the  conduct  of  the  party  setting  them  up ;  must  have  had  the  effect 
intended,  and  the  denial  must  operate  to  the  injury  of  such  latter  party. 
Welland  Canal  v.  Hathaway,  8  Wend.  (N.  Y.)  R.  480. 

i  Wendell  v.  Van  Rensellaer,  1  Johns.  (N.  Y.)  Ch.  R  358.  It  is,  frst^ 
the  knowledge,  and  secondly,  the  concealment,  which  estops  one  from 
setting  up  his  title.  Buckingham  v.  Smith,  10  Ohio  K  288.  In  a  bill  in 
equity  in  the  Supreme  Court  of  Massachusetts,  the  Court  admit  the  prin- 
ciple, that  where  one  stands  by,  and  sees  another  laying  out  money,  and 
making  large  investments  upon  property,  to  which  he  himself  has  some 
claim,  or  title,  and  does  not  give  notice  of  it,  he  cannot  afterwards,  in 
equity  and  good  conscience,  set  up  such  claim  or  title.  Gray  v.  Bardett, 
20  Pick.  (Mass.)  R.  193. 

«  Watkins  v.  Peck,  13  N.  Hamp.  R.  (vol.  1,  2d  series)  860. 
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§  328  a.  In  an  action  of  trespass  for  diverting  water 
from  the  plaintiff's  mill,  the  defendant,  by  giving  evi- 
dence tending  to  show  title  to  the  locus  in  quo  in  the 
State,  is  not  precluded,  as  by  an  estoppel,  from  proving 
that  the  water  was  taken  in  pursuance  of  the  State,  by 
the  direction  of  a  canal  commissioner,  for  a  supply  of 
water  for  the  State  canal.^ 

328  b.  The  fact  that  a  defendant  in  an  ejectment 
suit  has  taken  a  quitclaim  deed  from  another,  and 
entered  into  possession  under  it,  will  not  estop  him 
from  questioning  the  title  of  his  grantor.  An  estop- 
pel exists  only  when  there  is  an  obligation,  express 
or  implied,  that  the  occupant  will  at  some  time,  or 
in  some  event,  surrender  the  possession ;  as  between 
landlord  ahd  tenant,  or  as  between  vendor  and  vendee 
before  conveyance.  There  is  no  estoppel  between 
grantor  and  grantee,^  # 

§  329.  A  and  B,  owners  of  adjoining  tracts  of  land, 
erected,  under  a  parol  agreement,  a  mill  and  dam  at 
their  joint  expense,  the  site  of  which  wajs  on  the  land 
Qf  A,  and  the  watercourse  power  partly  on  that  of  B. 
B's  assignee's  sold  his  tract  as  a  saw-mill,  with  the 
appurtenances.  It  was  held^  that  if  the  contract 
between  A  and  B  was  for  a  term  of  years  only,  yet  if 
the  purchaser  from  B  continued  in  possession  after  the 
determination  of  the  term,  and  jointly  with  A  erected 
a  new  mill  on  the  old  site,  to  propel  which,  the  power 
on  A's  land  was  necessary,  A  was  estopped  denying 
the  right  of  such  purchaser  to  a  moiety  of  the  mill- 
site  and  of  his  land  covered  by  the  water  which  con- 
stituted the  mill  power.* 

1  Walrath  r.  Barton,  11  Barb.  (N.  Y.)  Sup.  Co.  E.  S%% 
s  Bigelow  V.  Finch,  11  Barb.  (N.  Y.)  Sop.  Ca  B.  498^ 
'  Swartx  o.  Swartz,  4  Barr,  (Penn.)  B.  853. 
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CHAPTER  IX. 

OF  INUNDATION  AND  BAGKWATBR,  CAUSED  BY  THS  USB  OF 

THE  WATER. 

# 

1.  Overflowing  Land  above.  * 

2.  Flooding  Land  below. 

3.  Backwater  upon  a  MUl  above. 

4.  Prior  occupation. 

5.  Bight  to  overflow  or  to  cause  Backwater,  as  derived  from 

Special  Grants  and  Reservations. 

6.  Prescription,  or  Twenty  Years'  Enjoyment 

7.  Parol  Licenses. 

§  330.  The  use  of  a  watercourse  by  mill-owners  and 
other  riparian  proprietors,  in  such  a  manner  as  to  inun- 
date or  overflow  the  lands  of  riparian  proprietors  and 
other  land-owners  above,  is  directiy  contrary  to  the 
injunction  of  the  law,  —  sic  vtere  iuo  ut  aUenum  rum 
kedaSy  for  which,  by  the  English  Law,  an  action  will 
lie  as  for  a  private  nuisance,^  and  for  which,  by  the 
Roman  Law,  the  actio  aqiue  pluvica  drcendce  will  lie.^ 


1  Aldred's  Case,  9  Bep.  59 ;  3  Bl.  Comm.  217 ;  and  see  Ante,  §  95,  96, 
97 ;  Great  Falls  Co.  v.  Worster,  15  N.  Hamp.  B.  412. 

s  Compend.  of  Modem  Civ.  Law,  by  Mackeldy,  edited  by  Eaufimann, 
in  which  is  cited  fr.  1,  §  1,  D.  39,  3,  (Ulpianus,)  "•  Hiec  autem  actio  (sciL 
aqusB  pluvisB  arcendie)  locum  habet  in  damno  nondum  facto,  opere  tamen 
jam  facto,  hoc  est  <2e  eo  opere^  ex  quo  damnum  timetur,  totiesque  locum 
habet,  quoties  manu  fiicto  opere  agro  aqua  nocitura  est,  id  est,  cum  quis 
manu  fecitj  quo  aUter  /lueret,  quam  nalura  soleret^  si  forte  immittendo  earn 
aut  majorem  fecerit,  aut  citatiorem,  aut  vehementiorem,  aut  si  compri* 
mendo  redundare  efficit  Quodsi  natura  aqua  noceat,  ea  actione  non  con- 
tineiur.    §  2.  Neratius  scribit :  Cjptw,  quod  quis  fecit f  ut  aquam  excluderet^ 
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In  an  early  English  case^  the  plaintiff  declared  that  the 
defendant  exaUamt  stagmimy  by  which  the  plaintiff's 
meadow  was  flooded^  and  judgment  was  for  the  plainr 
tiff  ^  So  when  in  a  declaration  in  case,  for  that  the 
plaintiff  was  seized  of  two  acres  of  land  in  D^  and 
J.  Q.  erected^  &c.,  so  high  that  the  water  overflowed 
the  said  meadow,  &c. ;  it  was  adjudged  for  the  plain- 
tiff.^ And,  in  case,  for  stopping  water  ineessanter  deeur- 
rente  by  his  l^nd,  by  which  the  land  of  the  plaintiff 
was  drowned  and  his  grass  rotted,  Gawdt,  J.,  said,  — 
"  If  the  water  had  run  but  for  one  year,  yet  if  the 
defendant  diverts  it,  so  that  it  drown  the  plaintiff's 
land,  the  action  will  lie  well  enough."  ^  The  law  upon 
this  subject  as  thus  laid  down,  has  never  been  called 
in  question,  and  is  so  well  settled  and  so  obviously 
just,  that  if  one  tenant  in  common  upon  which  a  mill 
is  situated,  erects  a  dam  below  on  the  same  water- 
course, upon  his  several  estate,  and  thereby  flows  the 
common  property  to  the  injury  of  his  co-tenant,  the 
latter  may  maintain  an  action  against  him.^ 

§  331.  The  law  as'  above  stated  is  so  perfectly  well 
established  and  understood,  that  in  Massachusetts  and 
some  other  of  the  States,  acts  have  been  passed  giving 


qwB  exundate  pcdude  in  agrum  ejus  refluere  solebai^  si  ea  palus  aqua  pluvia 
ampUatur,  eaque  aqua  repulsa  eo  opere  agris  vicini  noceat^  aqua  phwia 
actione  cogetur  toUere.^ft,  1,  §  18,  D.  ibid. 

1  Goldb.  B.  59. 

s  Gro.'Jac.  556. 

3  Lot.  R.  193. 

^  Odiorne  v.  Lyford,  9  N.  Hamp.  R.  502.  That  an  action  will  in  aU 
cases  lie  for  oyerflowing  land,  as  enjoined  b^  the  maxim,  nc  uiere  ftco,  &e. 
Hutchinson  v.  Granger,  IS  Yt  R.  886 ;  Bell  v.  McClintock,  9  Watts, 
(Penn.)  R  119.  K  my  neighbor,  says  Blackstone,  ought  to  scourge  a 
ditch,  and  does  not,  whereby  my  land  is  overflowed,  this  is  an  actionaUe 
injury.    8  Bl.  Comm.  217. 


CH.  IX.]  FLOWING  LAIO).  407 

to  the  owners  of  mills'  the  right  to  flow  the  adjoining 
lands,  if  necessary  to  the  working  of  their  miUs,  snh- 
ject  otjly  to  such  damages  as  shall  be  ascertained  by 
the  particular  process  prescribed.  If  public  policy 
requires,  that  encouragement  should  be  given  to  the 
building  of  mills  and  manufactories,  and  the  liability 
to  frequent  actions  at  Common  Law  will  discourage 
the  proprietord  of  millnseats  from  building  in  places 
where  they  must  overflow  the  land  of  others,  it  belongs 
to  the  legislature  to  interfere,  and  make  such  provision 
as  policy,  consistently  with  justice,  may  require ;  and 
until  this  is  done  the  remedy  given  by  the  Common 
Law  for  injury  sustained  by  the  overflowing  of  landj 
cannot  be  denied.^  Besides,  where  a  mill-owner  is 
authorized  by  statute  to  flow  the  land  of  another  by 
paying  damages  therefor,  an  action  will  lie  against  him 
at  Common  Law  for  damages  caused  by  the  flowing 
by  means  of  a  dam  that  has  been  connected  with  the 
mill,  in  case  the  mill-owner  has  abandoned  the  inten- 
tion of  again  using  the  dam  and  water  as  a  mill  power.^ 
If  the  nature  and  extent  of  the  injury  alleged,  in  an 
action  for  overflowing  land,  are  specially  described  in 
the  declaration,  the  plaintiff  is  entitled  to  recover 
nominal  damages,  should  he  faQ  to  prove  the  par- 
ticular injury  complained  of,  or  indeed  any  other  actual 
injury.' 

§  331  a.  An  illegal  flowing  of  land  may  be  caused 
by  the  acts  of  a  railroad  company  in  the  mode  of 
constructing  their  road.    A  railroad  was  constructed 


1  Johns  o.  Stevens,  $  Y t  B.  808. 

9  Hodges  V.  Hodges,  5  Met  (Mass.)  B.  205. 

3  Fastorius  o.  Fisher,  1  Ravle.  (Penn.)  B.  27 ;  and  see  Ante,  §  185. 
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across  certain  lands  adjoining' the  river  Dun,  over 
which  the  flood  waters  of  that  river  used  to  spread 
themselves.  These  low  lands  were  separated  from  the 
plaintiff's  lands  by  a  bank,  constnicted  under  certain 
drainage  acts,  which  protected  the  plaintiff's  lands 
from  floods.  By  the  construction  of  the  road,  without 
sufficient  openings,  the  flood  waters  could  not  spread 
themselves  as  formerly,  but  were  penned  up  and  flowed 
over  the  bank  upon  the  plaintiff's  lands.  There  was 
no  express  clause  in  their  act  obliging  the  company 
to  make  openings  for.  flood  waters  in  that  district,  but 
there  was  a  general  provision  that  they  should  make 
openings  when  the  road  crossed  any  public  drains, 
embankments,  or  works  in  any  drainage  district  It 
was  held,  that  although  the  company  might  not  be 
compelled  by  a  mandanms  to  make  openings  for  the 
flood  waters  in  that  district,  yet  that  an  action  would 
lie  against  the  company  for  the  injury  to  the  plaintiff's 
lands.^ 

§  332.  A  riparian  owner  whose  lands  are  direcily 
inundated  by  the  acts  of  his  neighbor,  can,  not  only 
by  the  Common  Law,  recover  adequate  damages,  but 
he  is  allowed,  by  the  same  authority,  to  defend  his 
land  against  encroachments ;  and  if  any  consequences 
detrimental  to  the  wrongdoer  result  from  this  course, 
they  afford  no  legal  ground  of  complaint^ 


J  LaTrrence  v.  Great  Northern  Railway  Co.  2  Law  Joarn.  R  (N.  S.) 
293,  and  S.  C.  in  4  £ng.  Law  and  Eq.  R.  265. 

s  Merritt  v.  Parker,  Coxe,  (N.  J.)  K  460.  If  a  party  onlawfiillj  toms 
a  watercourse  upon  the  land  of  an  adjoining  proprietor,  no  right  to  tlie 
water  is  thereby  conferred,  and  the  wrong-doer  may  divert  the  water  at 
any  time  within  twenty  years.  Shields  v.  Amat,  8  Green,  (N.  J.)  Ch. 
B.234. 
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§  333.  A  riparian  proprietor  may  in  fact  legally- 
erect  any  work  in  order  to  prevent  his  lands  being 
overflowed  by  any  change  of  the  natural  state  of  the 
river,  and  to  prevent  the  old  course  of  the  river  from 
being  altered.^  The  case  of  Farquharson  v.  Parquhar- 
son,  in  Scotland,  was  a  case  of  this  sort.^  That  was 
the  case  of  the  land  of  two  proprietors  on  the  river 
Cluny,  on  opposite  banks  of  the  river,  which  runs 
northward,  and  falls  into  the  river  Dee.  Auchindyne 
grounds  were  on  the  left  bank;  Invercauld  grounds 
on  the  right.  Invercauld  on  his  grounds  had  erected 
a  mound,  and  the  question  was  as  between  him  and 
Auchindyne,  whether  he  was  entitled  to  erect  that 
mound;  and  it  was  decided  that  he  was.  But  the 
circumstances  were  of  this  description:  —  The  river 
had  been  continually  going  to  the  eastward.  It  had 
in  one  instance  actually  departed  from  its  original 
course,  and  taken  a  new  direction,  placing  a  part  of 
Invercauld  grounds  on  Auchindyne-  side,  and  was  obvi- 
ously repeating,  or  attempting  to  repeal^  the  same 
operation,  by  a  new  encroachment  on  Auchindyne 
grounds.  The  mound  erected,  therefore,  was  not  to 
to  have  the  effect  of  altering  the  old  course  of  the 
river,  but  it  was  to  have  the  eflTect  of  preventing  the 
old  course  of  the  river  from  being  altered ;  and  that, 
it  is  obvious,  is  a  most  material  distinction  in  cases  of 
this  kind.  But,  independently  of  this,  there  was  evi- 
dence to  show,  that  at  least  a  considerable  part  of  the 
bank  was  built  on  old  foundations.    There  was  further 


1  See  Rex  v.  Trafford,  1  B.  &  AdoL  R  874,  and  in  the  ExcVr,  8  Bing. 
R.  204. 

a  Farquharson  v,  Farquharson,  cited  in  8  Bligh,  Pari  R.  (N.  S.)  421, 
422. 

85 


410  LAW  OF  WATEBOOUBSES.  [OH.  IX. 

evidence  of  this  description,  which,  with  respect  to 
cases  like  the  present,  is  of  the  most  important  charac- 
ter, that,  according  to  the  custom  of  that  part  of  the 
country,  proprietors  on  the  opposite  sides  of  the  rivers 
had  embanked  against  each  other ;  and  in  this  particu- 
lar case  it  was  proved,  that  Auchindyne  had  himself 
embanked  on  his  side  of  the  river,  for  the  purpose  of 
preventing  the  overflow  of  the  water  on  his  side,  so  as 
to  throw  it  on  Invercauld;  and  it  was  proved  also, 
as  the  last  circumstance,  that  the  destruction  of  the 
grounds  of  Invercauld  would  have  followed,  if  these 
works  had  not  been  allowed,  and  that  the  most  trifling 
damage  in  point  of  amount  was  occasioned  to  the  pro- 
prietor on  the  other  side. 

§  334.  But  a  riparian  proprietor  for  his  greater  con- 
venience and  benefit  has  no  right  to  build  any  thing 
which,  in  times  of  orcUnary  flood,  will  throw  the  water 
on  the  grounds  of  another  proprietor  so  as  to  overflow 
and  injure  them.  This  was  so  expressly  adjudged  in 
the  case  of  an  appeal  to  the  British  House  of  Lords 
from  the  Court  of  Session  in  Scotland.^  The  law  on 
this  subject,  as  considered  by  the  Lord  Chancellor  in 
giving  judgment  in,  this  case,  is  as  follows :  ^  But  let 
us  see  what  is  said  on  this  subject  by  the  institutional 
writers  on  the  Law  of  Scotland.  Erskine,  in  his  Insti- 
tutes, is  distinct,  as  it  appears  to  me,  and  precise  upon 
the  subject  He  says : — ^  When  a  river  threatens  an 
alteration  of  the  present  channel,  by  which  damage 
may  arise  to  the  proprietor  of  the  adjacent  or  opposite 
ground,  it  is  lawful  for  him  to  build  a  bulwark  ripw 
mufdendcB  causae  to  prevent  the  loss  of  ground  that  is 


1  See  Bex  v,  Trafibrd,  «&.  nip. 
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threatened  by  that  encroachment;'  so  that  the  pro- 
prietor whose  lands  are  threatened  to  be  washed  away, 
may,  for  the  purpose  of  protecting  his  own  property 
in  a  case  of  that  description,  raise  a  bank  for  his  own 
security ;  but.this  bulwark  must  be  so  executed,  as  to 
prejudice  neither  the  navigation  nor  the  grounds  on 
the  opposite  side  of  the  river ;  and  as  a  guard  against 
these  consequences,  the  builder,  before  he  began  his 
work,  was  obliged  by  the  Roman  law  to  give  security. 
Nothing,  therefore,  can  be  more  distinct  and  precise, 
than  the  language  of  Erskine  in  his  Institutes,  with 
respect  to  this  particular  case.  He  says :  —  *  You  may 
protect  your  own  property  from  destruction;'  so  you 
may  by  the  law  of  England ;  but  he  says  in  distinct 
terms,  ^  Though  the  river  threatens  to  change  its  chan- 
nel, and  to  encroach  upon  your  land,  you  cannot  pro- 
tect yourself  to  the  prejudice  of  the  opposite  proprietor.' 
Lord  Stair  in  his  Institutes,  though  not  so  clear  and 
precise,  yet  in  general  terms  confirms  that  which  is 
laid  down  by  Erskine  in  his  Institutles.  The  language 
of  the  Roman  law,  according  to  the  passage  cited  in 
the  case,  confirms  the  same  doctrine.  It  is  there  said, 
(39  Big.  t  3,  1,  1,)  '  Opus  quod  qyis  feeit  ut  aquam  ex- 
chideret,  qwB  exundante  pahde  in  agrum  ejus  refluere 
solety  si  ea  pains  aquapltwia  ampUalury  eaque  aquarepulsa 
eo  apere  agris  vicim  noceaty  aquod  pluviw  actione  cogetur 
toUeref  and,  according  to  a  passage  quoted  in  the 
printed  papers,  Yoet  repeats  the  same  doctrine.  In 
the  Digest  you  will  find  another  passage  to  the  same 
eflfect,  under  the  title  '  De  Aqua,'  (lib.  39,  tit.  iii.) '  Hoec 
autem  actio  locum  habet  in  damno  nondum  facto,  opere 
iamen  jam  facto ;  hoc  est  de  co  opere,  ex  quo  damnum 
timetur,  totiensque  locum  habet,  quotiens  mawufado  opere 
agro  aqua  nocitura  est ;  id  est  cum  quis  manu  fecerit  quo 
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aUter  flaeret^  quam  naiura  soleret;  si  forte  immitendo 
earn  ant  nuyorem  fecerit  aut  cUatiorem  aut  vehementiorem  ; 
aut  si  camprimendo  redundare  efecit :  quod  si  natura  aqua 
nocerety  ea  acUone  nan  continentur.*  It  appears^  to  me, 
that  that  passage  (and  there  are  others  to  the  same 
effect  in  the  Digest)  confirms  the  opinion  laid  down 
by  Erskine  in  his  Institutes,  with  respect  to  the  law 
of  Scotland,  in  confirmation  of  which,  he  refers  to  the 
Roman  Law.  It  is  true  that  passages  may  be  found 
in  the  Digest,  appearing  to  have  a  contrary  tendency, 
but  I  thiiik  thBy  may  be  all  reconciled ;  or,  consider 
the  subject  in  this  light,  that  these  passages  to  which 
I  am  now  alluding,  have  reference  to  accidental  and 
extraordinary  casualties,  from  the  flood  suddenly  burst- 
ing forth,  and  they  go  to  this,  that,  in  such  a .  case, 
the  parties  may,  even  to  the  prejudice  of  their  neigh- 
bors, for  the  sake  of  self-preservation,  guard  them- 
selves against  the  consequence;  —  perhaps  in  this 
way,  the  different  passages  in  the  Digest  may  be 
reconciled." 

2.  Floodififf  Land  behw. 

§  335.  The  maxim,  sic  viere  tw  ut  aHenum  non  hedaSj 
dictates,  that  it  is  equally  actionable  for  an  occupier  of 
a  mill  vehemently  to  discharge  a  superabundance  of 
water  below  him,  as  it  is  to  overflow  land  above,  or  by 
the  side  of  him.  The  rule  of  the  Civil  Law  is  very 
rigid  in  this  particular ;  ^  and  according  to  Pothier,  the 


^  Eauff.  Mack.  305,  n.  (b.)  Nee  illud  quflerenuu :  unde  oriatur  ?  nam 
et  81  publica  oriens  vel  lex  loco  sacro  per  fundum  vicini  descendat,  isqtu 
opere  facto  in  meum  fundum  earn  avertatjOquiE  pluvicR  areendce  teneri  eiim, 
Labeo  ait  —  fr.  1 ,  §  22,  D.  S9,  3.  Sed  si  viciniM  opus  toliat  et  sablato  eo 
aqua  naturcUiter  ad  inferwrenij  agrwn  parvenieni  ncceai^  Labeo  exiatimat 
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supra-riparian  proprietor  must  not  raise  the  water  by 
means  of  dams  so  as  to  make  it  fall  with  more  abun- 
dance and  rapidity  than  it  would  naturally  do,  to  the 
injury  of  the  proprietor  below.^  By  the  Common  Law, 
if  a  mill  occupier  shuts  down  his  gate,  and  detains  the 
water,  and  afterwards,  by  permitting  it  to  discharge 
itself  in  unreasonable  quantity  to  the  annoyance  of  a 
mill  in  the  lower  part  of  the  stream,  he  is  liable  to  an 
action.*    In  an  action  against  the  corporation  of  the 


aqu»  plaviflD  arcendiB  agi  non  posse  ;  semper  enim  banc  esse  servitutem 
inferiorum  preediorum,  ut  natura  profluentem  aquam  excipiant.  Plane  si 
propter  id  opus  suUatum  vehemerUior  aqua  profluat  vel  corrivetur,  aquas 
piuvice  arcendcB  actione  agi  posse,  etiam  Labeo  confitetar.  §  28.  Denique 
ait :  conditionibus  agrorum  quasdam  leges  esse  dictas,  at,  in  quibus  agris 
magna  sint  flumina,  liceat  mihi  scilicet  in  agro  tuo  aggeres  vel  fossas 
habere :  si  tamen  lex  non  sit  agro  dicta,  i(gri  naturam  esse  servandam, 
et  semper  inferior  em  superiori  servire,  atque  hoc  incommodum  naturaUter 
paii  in/eriorem  agrum  a  superiore^  oompensare  que  debere  cum  alio  com- 
modo  ;  sicut  enim  omnis  pinguitudo  terra  ad  enm  decurrat,  ita  etiam  aquas 
incommodum  ad  eum  defluere ;  si  tamen  lex  agri  non  inveniatur,  vetustatem 
vicem  legis  tenere.  Sane  enim  et  in  servitatibus  hoc  idem  sequimur,  ut, 
ubi  servitus  non  inyenitur  imposita,  qui  diu  usus  est  servitute  neque  vi, 
neque  precario,  neque  clam  habuisse  longa  consuetudine  velut  jure  imposi- 
tarn  servitutem  videatur.  Non  ergo  cogemus  vicinum  aggeres  munire,  sed 
nos  ill  ejus  agro  muniemus,  eritque  ista  quasi  senritus.  In  quam  rem 
utilem  actionem  habemus  vel  interdictum."  — Schneider  in  the  Z.  fr.  CiviL 
R.  u.  Proc.  Tol.  5,  p.  325. 

^  Pothier,  Traits  du  Contrat  de  Sociit^,  second  App.  No.  236. 

SMerritt  v.  Brinckerhoff,  17  Johns.  (N.  Y.)  R.  806.  In  Shaw  t*.  Cum- 
miskey,  7  Pick.  (Mass.)  R.  76,  the  defendant  dug  a  ditch  whereby  water 
was  conducted  from  his  brewery  to  an  old  clay  pit  in  the  plain tifi's  back 
yard ;  and  it  was  held,  that  an  action  on  the  case  for  a  nuisance  lay  against 
the  defendant.  A  supra-riparian  proprietor  cannot  legally  increase  the 
quantity  of  water  which  flow^  below  him,  without  consent.  Merritt  v. 
Parker,  Coxe,  (N.  J.)  R.  460.  In  Delaware  it  is  provided  by  statute, 
that  any  person  who  shall  wilfully  discharge  from  any  mill-dam  an  unusual 
quantity  of  water,  or  who  may  do  the  same  accidentally ;  it  shall  be  his 
duty,  as  soon  as  the  nature  of  the  case  will  admit,  to  give  notice  of  the 
wilful  or  accidental  discharge  of  such  water,  to  the  owner  or  possessor  of 
any  mill  which  may  be  situate  next  below  him ;  and  for  omission  to  do  so, 
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City  of  New  York  for  injuries  occasioned  by  the  negli- 
gent and  unskilful  constraction  of  a  dam  on  the  Cro- 
ton  river,  it  appearing  that  the  dam  was  part  of  the 
work  undertaken  pursuant  to  the  act  of  the  legislature 
for  supplying  the  city  with  water,  and  that  it  was 
built  by  persops  employed  for  the  purpose  under  a 
contract  with  the  water  commissioners;  it  was  held, 
that  the  commissioners,  though  appointed  by  the  State, 
were  the  agents  of  the  corporation,  and  that  the  latter 
were  liable  for  the  consequences  to  the  plaintiff  of  the 
sweeping  away  of  the  dam.^  In  the  case  of  Barron  v. 
The  Corporation  of  Baltimore,  it  appeared  that  the  co^ 
poration  in  the  exercise  of  their  municipal  powers, 
diverted  certain  streams  from  their  natural  channels,  to 
a  point  near  the  plaintiff's  wharf,  or  navigable  water, 
within  the  harbor  and  city  of  Baltimore,  to  which  point 
a  large  deposit  of  sand  and  earth  was  carried  down  by 
the  streams^  and  injured  the  value  of  the  wharf;  and 
it  was  held,  that  a  private  action  lay  for  the  damage 
arising  from  this  corporate  act.^ 

§  336.  The  degree  of  care  which  a  party  who  con- 
structs a  dam  across  a  stream  of  water  is  bound  to  use^ 
is  in  proportion  to  the  extent  of  the  injury  which  will 
be  likely  to  result  to  third  persons,  provided  it  should 
prove  insufficient.  It  is  not  enough  that  the  dam  is 
sufficient  to  resist  ordinary  floods ;  for  if  the  stream  is 
occasionally  subject  to  great  freshets,  those  must  like- 
wise be  guarded  against ;  and  the  measure  of  care 
required  in  such  oases  is  that  which  a  discreet  person 


the  offender  shall  forfeit  and  pay  d<nibU  the  amount  of  all  damages  iriUi 
costs.    Laws  of  Delaware,  p.  405,  406. 

*  Bagley  v.  Mayor,  &a  of  N.  York,  8  Hill,  (N.  Y.)  R.  581. 

'  Baron  v.  CSorporation  of  Baltimore,  Am.  Jarist,  Na  4,  p.  208. 
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would  usjB  if  the  whole  risk  were  his  own.^  In  a  case 
where  the  plaintiiT  g(ive  evidence  that  the  defendant 
was  the  possessor  of  a  saw-mill  and  dam  above  the 
plaintiff's  works,  and  by  means  of  the  dam  had  raised 
a  large  body  of  water,  about  a  mile  in  length,  and 
varying  in  width  from  a  few  rods  to  half  a  mile  ;  and 
that  the  dam  gave  way,  and  let  down  the  whole  body 
of  water  upon  the  plaintiff's  works  below,  and  which 
swept  away  and  destroyed  his  property  to  a  large 
amount ;  and  at  the  time  the  dam  gave  way,  there  had 
been  no  unusual  fall  of  rain ;  the  Court  held  as  fol- 
lows :  —  "  The  defendant  was  subject  to  the  maxim,  sic 
utere  tuo  ut  oHenum  non  Icedas  ;  and  to  comply  with  this 
requisition  of  the  Common  Law,  it  was  the  duty  of  the 
defendant  to  have  used  ordinary  care  and  diligence  in 
making  repaurs  to  his  dam ;  or  in  drawing  off  the  water 
from  his  pond  to  prevent  injuries  to  the  plaintiff^'s  fur- 
nace. If  the  defendant  did  not  use  this  care  and  dili- 
gence, he  was  guilty  of  negligence,  and  liable  for  con- 
sequential damages ;  but  he  was  not  liable  for  inmta- 
ble  accident"  ' 

§  337.  It  has  been  said,  that  if  a  man's  ground  is 
surrounded  by  water  by  natural  causes,  he  is  allowed 
to  make  a  trench  for  the  purpose  of  conveying  the 
water  downward  upon  the  land  of  his  neighbor ;  for  the 
reason  that  water  is  descendible  by  the  laws  of  nature.* 
In  such  case,  however,  the  law  without  doubt  would 
require  the  exercise  of  proper  caution,  and  would  re- 
probate any  injurious  consequences  which,  with  pru- 


1  P^  Chan.  Walworth,  in  Blayor,  &c.  of  New  York  v.  Bailey,  (in  Er- 
ror,) flDenio,  (N.  Y.)  R.  488. 
9  Lapham  v.  Curtis,  5  Vt.  R.  871. 
3  Callis  on  Sewers,  186,  who  cites  12  Hen.  YUI. 
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dence  and  care,  might  be  prevented.^  It  has  been  held 
by  the  Supreme  Court  of  Peansylvania,  that  where 
several  persons  unite  in  the  purchase  of  a  piece  of 
ground,  and  divide  the  same  into  smaller  lots,  upon 
each  of  which  a  house  is  built,  and  then  partition  is 
made  between  them,  each  must  so  regulate  and  grade 
his  own  lot,  as  that  the  water  which  falls  or  accumu- 
lates upon  it  shall  not  run  upon  the  lot  of  his  neighr 
bor.» 

§  338.  Williams  v.  Gale,  in  the  Court  of  Appeals  of 
Maryland,^  was  an  action  on  the  case,  brought  by  the 
appellee  (the  plaintiff  below)  against  the  appellant,  (the 
defendant  below,)  for  making  and  erecting  a  dam  and 
bank  of  earth  in  and  across  an  ancient  stream  of  water 
which  ran  through  the  lands  of  the  plaintiff  and  the 
defendant,  so  as  to  overflow  and  cover  with  water  the 
land  of  the  plaintiff.  The  defendant,  at  the  trial, 
moved  the  Court  to  direct  the  jury,  that  although  it 
should  appear  to  the  jury,  from  the  evidence,  that 
there  was  a  natural  watercourse  running  through  the 
plaintiff's  land,  and  through  the  defendant's  4and 
below  the  land  of  the  plaintiff,  yet  if  it  should  appear 
to  the  jury,  from  the  evidence,  that  the  plaintiff,  by 
cutting  ditches   on  his  own  land,  contiguous  to  the 


1  The  owner  of  a  mill  has  an  easement  in  the  land  below,  for  the  free 
passage  of  the  water  from  the  mill,  in  the  natural  channel  of  the  8^«am, 
accompanied  with  a  right  (o  enter  upon  the  land  for  the  parpoee  of  cleaaring 
out  the  stream,  and  removing  obstructions  to  the  free  flow  of  the.  water. 
Prescott  V.  Williams,  5  Met  (Mass.)  R.  429.  A  law  may  be  passed  pro- 
viding for  cases  in  which  swamps,  bogs,  or  wet  land  should  be  drained  b/ 
ditches  and  embankments  on  the  land  of  each  owner,  for  the  general  be- 
nefit   The  Wharf  Case,  8  Bland,  (Md.)  Ch.  R.  442. 

9  Bentz  V.  Armstrong,  8  ^atts  &  S.  (Penn.)  R.  40. 

3  Williams  v.  Gale,  3  H.  &  Johns.  (Md.)  B.  281. 
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watercourse,  and  making  banks,  and  clearing  and  cul- 
tivating the  -land,  in  the  occupation  and  use  of  his 
land,  increased  the  quantity  of  water  which  flowed 
down  the  watercourse,  in  a   greater  quantity  than 
would  have  naturally  flowed  down  the  same  water- 
course, to  the  injury  of  the  defendant's  land,  by  over- 
flowing the   defendant's  land  adjoining  the  natural 
oturse ;  and  that  the  plaintiff,  by  the  said  means,  in- 
creased  the  velocity  of  the  current  which  ran  down 
the  watercourse,  to  the  injury  of  the  defendant's  land, 
that  then,  and  in  that  case,  the  defendant  had  a  right 
to  erect  any  necessary  bank  on  and  within  the  limits 
of  his  own  land,  and  across  the  watercourse,  to  obstruct 
the  watercourse,  and  to  prevent  such  injury,  and  for  the 
enjoyment  and  benefit  of  his  own  land,  although  the 
plaintiff's  land  should  be  damaged  thereby ;  and  that, 
under  such  circumstances,  the  plaintiff  could  not  sup- 
port his  action,  but  that  the  jury  should  find  for  the 
defendant.     This  opinion  and  direction  the  Court  re- 
fused to  give  to  the  jury,  but  they  were  of  opinion, 
and  so  directed  the  jury,  that,  under  the  «.bove  circum- 
stances, the  defendant  had  no  right  to  erect  the  bank 
to  obstruct  the  water.     The  defendant  excepted ;  and 
the  verdict  and  judgment  being  for  the  plaintiff,  the 
judgment  was  affirmed. 

§  339.  In  Cooper  v.  Barber,^  the  defendant  had  for 
many  years  past  penned  back  a  stream  for  the  pur- 
poses  of  irrigation,  the   consequence   of  which  was, 


1  Cooper  t;.  Barber,  3  Taunt.  R.  99.  The  objection  to  sach  a  right  as 
the  one  in  question  in  this  case  being  acquired,  hy  user,  is  that  such  under- 
ground filtrations  may  be  unknown  to  the  owner  of  the  land  subjected  to 
them,  until  he  commences  building  upon  it  It  has  already  been  shown, 
that  a  presumption  of  right  by  rirtue  of  user  ought  to  be  furnished  by  any 
enjoyment  which  is  had  either  rt,  c/om,  or  precurio.  See  Ante,  §  100  - 115. 
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that  the  water  percolated  through  the  neighboring  soiL^ 
The  Court  appear  to  have  been  of  opinion,- that  no  right 
to  cause  such  percolation  was  acquired  by  user,  and 
that  the  adjoining  owner,  on  receiving  injury  from  it 
upon  erecting  a  house,  might  bring  an  action  for  it* 

3.  Backwater  upon  a  MiU  above. 

§  340.  The  maxim,  m  vtere  tuoy  &c.,  applies  as  well 
to  setting  back  the  water  of  a  watercourse  above  the 
owner's  land  in  the  natural  channel  of  the  stream,  as  it 
does  to  an  actual  overflow  of  land:  and  indeed  the 
consequences  of  setting  back  the  water  upon  a  mill- 
wheel  above,  are  in  most  cases  more  injurious  than 
flowing  the  land  in  the  absence  of  any  mill  upon  it 
According  to  the  doctrine  we  have  laid  down,  in  treat- 
ing of  the  general  property  in  a  natural  watercourse, 
every  riparian  proprietor,  on  either  bank,  is  fully  en- 
titled to  the  benefit  of  the  water,  as  it  subsists  in  its 
natural  state.  It  follows  then,  that  no  single  propri- 
etor, without^consent,  has  a  right  to  make  use  of  the 
flow,  in  such  a  manner  as  will  be  to  the  prejudice  of 


1  See  Ante,  §109-115. 

3  "  If  a  man  hath  a  seu,  that  is  to  say  a  spout,  above  his  hoose,  hj  which 
the  water  used  to  fall  from  his  house,  and  another  levies  a  house  panunount 
the  spout,  so  that  the  water  cannot  fall  as  it  was  wont,  but  falls  upon  the 
walls  of  the  house,  by  ^^hich  the  timber  of  the  house  perishes,  this  is  a 
nuisance."  Vin.  Abr.  "Nuisance,"  G.  5,  citing  18  Ed.  S,  22  b.  The 
easements  *'  that  a  man  shall  receive  upon  his  house  or  land,  the  flamen  or 
sdllicidium  of  his  neighbor,  are  directly  recognized  by  the  Civil  Law." 
Gale  &  What  on  Easem.  121 ;  and  see  Ante,  §  143.  The  dtfierence 
says  Vinnius,  between  the  flumen  and  the  stillicidium  is  this, — the  latter 
is  the  rain  falling  from  the  roof  by  drops ;  the  flumen  is  when  it  is  poared 
forth  in  a*  continuous  stream  from  the  lower  part  of  the  building.  See 
Gale  &  What  on  Easem.,  ub,  sup* 
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any  other ;  and  that  he  has  no  more  power  to  apply  it 
to  a  purpose  which  occasions  a  return  of  the*water  on 
the  land  abavsy  than  he  has  to  cause  a  diminution  of  the 
quantity  behw.  He  cannot  alter  the  level  of  the  waier^ 
either  where  it  enters^  or  where  it  leaves  his  property.^ 
In  the  language  of  the  Vice-Chancellor,  in  Wright  v. 
Howard,^ — ^  Without  the  consent  of  the  other  propria 
etors,  who  may  be  affected  by  his  operations^  no  pro- 
prietor can  either  diminish  the  quantity  of  water,  which 
would  descend  to  the  proprietor  below,  nor  throw  the 
water  back  upon  the  proprietors  above.  Every  propri- 
etor who  claims  either  to  throw  the  water  back  above, 
or  diminishes  the  quantity  which  is  to  descend  below, 
must,  in  order  to  maintain  his  claim,  either  prove  an 
actual  grant  or  license  from  the  proprietors  affected  by 
his  operations,  or  must  prove,  an  uninterrupted  enjoy- 
ment of  twenty  years."  ^ 

§  341.  It  therefore  follows,  that  when  a  watercourse 
is  raised  so  high,  that  the  water  is  prevented  from  es- 
caping from  a  mill  above,  whereby  the  motion  of  its 


1  See  Ante,  §92-97. 

9  Wright  17.  Howard,  1  Sim.  &  Sta.  Cb.  R.  208. 

3  Detweller  v.  Groff,  10  Barr.  (Penn.)  R.  876 ;  Mann  v.  Wilkinson,  2 
Somn.  (Cir.  Co.  R)  278 ;  MoiSett  v.  Brewer,  1  Greene,  (Iowa)  K.  848. 
Under  a  railway  act  which  gave  power  to  divert  rivers,  watercourses, 
&c.,  a  company  had  raised  the  level  of  a  brook  into  which  the  sough  of  a 
coal-mine  had  been  accustomed  to  empty  itself,  and  thereby  caused  the 
water  of  the  brook  to  flow  into  the  sough,  and  inundate  and  stop  the  coal 
works :  It  was  held,  upon  the  application  for  a  mandamus  for  a  jury  to 
ascertun  and  compensate  the  owner  for  the  injury  done  to  his  works,  that 
it  was  a  question  for  the  jury,  and  that  the  owner's  alleging  that  he  was 
injured.by  the  altering  of  the  level  of  the  brook,  was  sufficient  to  entitle 
him  to  a  mandamus ;  and  that  if  damage  be  done  partly  under  the  powers 
of  a  statute  and  partly  not,  a  mandamus  and  not  an  action  at  law  is  the 
proper  remedy  for  such  lawful  acts.  Begina  v.  North  Midland  Railway 
Ca  Cases  relating  to  Railways,  VoL  IL  Part  I.  p.  1. 
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wheels  is  impeded,  it  is  an  actionable  injury.  In  Saun- 
ders V.  Newman,^  Batley,  J.,  says,  —  "  K  a  person  stops 
the  current  of  a  stream,  which  has  immemorially  flowed 
in  a  given  direction,  and  thereby  prejudices  another, 
he  subjects  himself  to  an  action,"  ^  Any  impedimenV' 
say  the  Supreme  Court  of  Pennsylvania,  "  in  the  stream 
caused  by  the  defendant's  dam,  by  which  the  plaintiff's 
mill  is  stopped  from  grinding,  in  any  state  of  the  water, 
or  made  to  grind  slower,  or  worse  than  it  otherwise 
would,  is  an  injury  for  which  the  plaintiff  would  be  en- 
titled to  damages."  ^  In  a  case,  too,  in  New  Hampshire, 
the  Court  say, — ^  In  general  every  man  has  a  right  to 
the  use  of  the  water  flowing  in  a  stream  through  his 
land ;  and  if  any  one  divert  the  water  from  its  natural 
channel,  or  throw  it  bacJc^  so  as  to  deprive  him  of  the 
use  of  it,  the  law  tWII  give  him  redress."  *  ^  There  can 
be  no  difference,"  say  the  Supreme  Court  of  Massa- 
chusetts, ^^  whether  the  damage  to  the  owner  of  a  mill 
arise  from  the  water  above  being  diverted  from  his  mill, 
or  from  the  water  below  being  stopped  so  as  to  flow 
back  and  thereby  prevent  the  mill  from  grinding."  * 
Again,  in  Massachusetts,  where  the  defendant  was 
owner  of  an  existing  mill-dam,  and  the  plaintiff  right- 
fully erected  a  mill-dam  above  it,  on  the  same  stream, 
it  was  held,  that  the  defendant  had  no  right  to  increase 
the  height  of  his  dam  to  a  level  with  the  plaintiff's 
wheel,  and  thereby  obstruct  the  wheel  by  backwater, 
Parker,  C.  J.,  observing,  —  ^  There  is  no  such  right  as 


1  Saunders  v.  Newman,  1  B.  &  Aid.  R.  258. 

9  Butz  V.  Ihrie,  1  Rawlo,  (Penn.)  R.  218 ;  and  see  also  Stiles  o.  Hooker, 
7  Cow.  (N.  y.)  R.  26a. 

3  Oilman  v.  Tilton,  5  N.  Hamp.  R.  282. 

4  Hodges  V.  Rajmond,  9  Mass.  R.  816. 
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the  defendants  claim,  to  raise  by  flash-boards  the  water 
to  a  level  of  the  plaintiff's  wheel.  Both  parties  had  a 
right  to  use  their  water  privilege.  The  defendants 
having  first  erected  their  dam  to  an  adequate  height 
for  the  common  state  of  the  water,  the  plaintiff  had  a 
right  to  work  his  mill  without  interruption  by  any  ad- 
ditional dam  of  the  defendants."  ^ 

§  342.  The  rule,  that  a  ripariane ^proprietor  cannot 
alter  the  level  of  the  water  above  the  point  where  the 
water  enters  his  land,  applies  whether  the  supra-riparian 
proprietor  has  a  mill  already  erected  to  be  affected  by 
backwater,  or  not.  The  Supreme  Court  of  Illinois,  in 
giving  judgment  in  a  case  in  which  the  plaintiff  sought 
to  recover  damages  for  an  alleged  injury  occasioned  by 
the  erection  of  a  dam  by  the  defendant,  and  the  conse- 
quent setting  back  the  water  upon  the  plaintiff's  mill 
site,  and  preventing  him  from  proceeding  to  erect  a  ndUj 
said :  ^  Every  man  has  a  right  to  construct  a  mill-dam 
on  his  own  land ;  but  in  so  doing  he  must  be  cautious 
that  he  does  no  injury  to  another.  He  cannot  interfere 
with  his  neighbor's  rights  and  privileges,  or  set  back 
the  water  of  a  stream  one  foot  upon  his  land,  without 
rendering  himself  liable  to  damages  commensurate  with 
the  injury  sustained,  unless  he  has  so  long  enjoyed  his 
privilege  as  to  confer  upon  him  a  prescriptive  right."  * 


1  Sumner  v,  Tileston,  7  Pick.  (Mass.)  R.  198.    And  see  to  the  same 
effect,  Ripka  v.  Sergeant,  7  Watts  &  S.  (Petn.)  B.  9. 

9  Hill  V.  Ward,  2  Gil.  (Ul.)  R.  285.  In  the  Supreme  Court  of  Indiana 
there  was  a  case  in  which  an  action  was  brought  for  obstructing  a  water- 
course by  a  fish-dam,  to  the  injury  of  the  plaintiff's  mill.  The  defendants 
asked  the  following  instruction  which  the  Court  refused  to  give :  that  "  If 
the  fish-dam  is  built  three  fourths  of  a  mile  below  the  mill,  and  the  jury 
belieye  from  the  evidence  ^t  the  siud  dam  is  only  one  foot  high,  and 
that  the  fall  of  the  water  from  the  surface  thereof  below  the  plaintiff's  mill 
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§  343.  If  one  person  erects  a  dam  upon  a  river  where 
the  public  have  an  easement  for  navigable  purposes  and 
for  the  passage  of  lumber,  and  the  dam  proves  an  ob- 
struction to  transportation,  another  riparian  proprietor 
below  him  cannot  justify  the  erection  of  a  dam,  and 
thereby  cause  the  water  to  flow  over  the  dam  first 
erected,  on  the  ground  that  it  is  a  public  nidsanoe.^ 

§  343  a.  The  o^er  of  a  mill  and  mill  ponds,  and  of 
land  bordering  on  a  stream,  conveyed  to  A  the  upper 
part  of  said  land,  with  ^  a  privilege  to  the  grantee  to 
dig  a  ditch,"  from  a  certain  point,  ^^  large  and  deep 
enough  to  convey  all  the  water  into  the  river,  without 
overflowing  the  meadow,  where  it  will  do  the  grantor^s 
land  the  least  damage."  The  grantor  afterwards  con- 
veyed the  lower  part  of  the  land  to  B,  who  erected  a 
mill-dam  thereon,  and  thereby  flowed  the  water  back 
into  the  ditch  which  A  had  dug,  in  pursuance  of  his 
grant ;  and  A  brought  an  action  against  B  to  recover 
damages  for  such  flowing.  It  was  held,  that  B  could 
not  defend  by  showing  that  he,  with  the  knowledge  of 
A,  and  without  objection  from  hiqa,  erected  said  dam, 
and  continued  it  for  several  years  before  A  dug  his 
ditch  as  to  be  affected  thereby,  and  that  the  damage 
to  A  was  occasioned  by  the  sinking  of  his  ditch  to  a 
level  below  that  at  which  it  was  when  B's  was  erected. 
When  the  grantor  owned  the  entire  privilege,  it  was 


wheel,  to  the  surface  thereof  on  the  top  of  the  fish-dam  is  nearly  two  fe^ 
the  jary  may  find  for  the  defendants."  It  was  held,  that  it  was  the  duty 
of  the  Court  to  instruct  the  jury  as  to  the  law,  and  inform  them  as  to  the 
legal  sequence  resulting  from  given  facts ;  but  the  Court  was  not  bound 
to  tell  the  jury  that  one  fact  necessarily  results  as  a  conseqnence  of  another 
fact.    Case  v,  Webber,  2  Cart.  (Ind.)  R.  108. 

1  Odiome  v.  Lyford,  9  N.  Hamp.  R.  502 ;  and  see  Hart  v.  Mayor  of 
Albany,  9  Wend.  (N.  T.)  R.  671. 
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competent  for  him  to  make  stipulations  with  the  pur- 
chafier  of  the  upper  privilege,  creating  rights  in  that 
privilege,  and  imposing  servitudes  upon  the  lower,  that 
would  be  binding'  upon  the  subsequent  purchasers  of 
the  lower  privilege.^ 

§  344.  In  M'Almont  v.  Whittaker,  in  Pennsylvania,' 
the  plaintiff,  it  appeared,  was  the  owner  of  a  tract  of 
land,  mill,  and  water  power  on  a  watercourse,  and  that 
the  defendant  was  the  owner  of  another  tract  of  land, 
mill,  and  water  powet  below  the  plaintiff;  and  the  plain- 
tiflf  complained  of  being  injured  by  the  defendant's  dam 
which  backed  the  water  upon  the  plaintiff.  It  was 
held,  in  conformity  to  the  doctrine  above  laid  down, 
that  the  water  to  which  a  riparian  owner  is  entitled 
consists  of  the  difference  of  level  between  the  surface 
where  the  stream,  in  its  natural  state,  first  touches  his 
land,  and  the  surface  where  it  leaves  it.  But  the  views 
of  Mr.  J.  HxTSTON,  in  giving  his  judgment  in  this  case, 
are  worthy  of  attention.  He  says:  ^*It  may  be  ad- 
mitted, generally,  a  man  has  a  right  to  use  all  the 
fall  in  a  stream  of  water,  from  the  place  where  it  enters 
his  land  to  the  spot  where  it  leaves  it ;  nay  more,  that 
if  at  the  first  erection  of  his  machinery  he  did  not  use 
it  all,  he  may  change  his  site  within  his  land,  or  raise 
his  dam  to  flow  it  back  to  his  line,  or  deepen  his  tail- 
race  as  low  as  he  can,  so  as  to  deliver  the  w*ater  into 
its  natural  channel  at  his  lower  line.  But  he  cannot 
raise  his  dam  so  as  to  throw  the  water  back  on  the  man 
above  him;  nor  can  he  dig  his  tail-race  through  the 
land  of  the  owner  below,  so  as  to  deliver  the  water  into 
its  natural  channel  at  a  point  where  that  channel  is 


1  Whitney  r.  Barnes,  11  Met.  (Maas.)  R.  517. 
s  M'Almont  v.  VHiitaker,  S  Rawle,  (Penn.)  R.  84. 
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lower  than  at  his  own  line ;  nor.  can  he  go  into  the 
channel  of  the  creek  in  the  farm  below,  and  deepen  that 
channel  so  as  to  make  the  bottom  of  the  creek  lower  at 
his  own  lower  line,  than  it  was  in  *a  state  of  natnre. 
He  has  no  better  right  to  blow  rocks,  or  dig  out  gravel, 
or  clay,  in  the  channel  of  a  creek  below  his  own  line, 
than  he  has  to  go  into  the  fields  below  and  dig  a  race ; 
in  either  case  he  commits  a  trespass  on  the  man  owning 
below.  If  he  could  do  either,  he  could  take  from  the 
owner  below  all  that  person's  fall,  and  add  it  to  the 
tract  above."  .  .  .  ^  Every  man  who  has  seen  a 
stream  of  water,  knows  that  its  bottom  is  not  a  regular 
inclined  plane.  If  it  were,  the  depth  of  the  current 
would  be  equal ;  it  is  often  very  far  from  it ;  for  many 
yards  we  find  it  almost  a  stagnant  pool,  and  several  feet 
deep ;  immediately  below  this  we  find  a  ledge  of  rock 
or  of  slate,  or  of  hard  pan,  over  which  the  water  flows 
only  a  few  inches  in  depth,  and  flows  rapidly,  and  ex- 
hibits a  ripple  of  more  or  less  length,  or  a  succession  of 
ripples.  Now  if  you  dig  away  the  hard  pan  or  gravel, 
or  blow  out  the  rocks  the  whole  length  of  these  ripples 
to  the  depth  of  a  foot  or  two,  you  change  the  pool 
above,  and  its  surface  is  sunk  a  foot  or  two.  Suppose 
the  line  of  the  tract  above  crossed  the  creek  over  this 
pool ;  by  taking  down  the  bottom  of  the  creek  below, 
the  owner  of  the  land  above  can  then  lower  the  surfisice 
of  the  water  on  the  tract  above  —  can  do  so.  But  can 
he  do  it  legally  ?  Certainly  he  cannot  Suppose  in  a 
state  of  nature  there  was  a  four  feet  fall  in  the  space  of 
one  hundred  yards  in  the  land  below ;  if  M'Almont 
could  dig  out  this  fall,  so  as  to  make  it  level  for  the 
whole  of  the  hundred  yards,  he  would  have  four  feet 
fall  at  his  own  lower  line,  and  by  sinking  his  tail-race 
up  to  his  wheel,  could  sink  his  wheel  four  feet,  and 


GH.  dl]  baokwateb.  4^5 

make  four  feet  more  addition  to  bis  head ;  but  if  tbe 
man  below  cannot  dam  back  on  this  new  wheel,  he  has 
taken  four  feet  of  water  power  from  the  man  below,  and 
that  he  has  no  right  to  do.  The  principle  then  is,  that 
he  may  use  all  the  fall  from  his  own  upper  fall  to  his 
own  lower  line,  but  he  cannot  add  to  that  by  sinking 
the  bed  of  the  creek  on  the  land  below." 

§  345.  A  very  common  error  has  been  thought  to 
prevaU  as  to  the  flowing  back  of  the  water  of  a  stream 
by  means  of  dams  or  other  obstructions,  and  com^ 
plainante  fi^  inta  that  error  when  they  allege  that 
they  cannot  flow  back  the  water  farther  than  a  certain 
cut,  because  they  observe  a  current  through  the  cut 
more  rapid  than  the  other  parts  of  the  stream.  And 
those  complained  against  fall  into  the  same  error,  when 
they  allege,  that  the  complainants  never  flowed  back 
to  their  mill,  because  there  is  a  fall  of  some  inches  in 
the  stream  from  a  certain  point  up  to  the  defendants' 
mills.  The  intervention  of  a  ripple  or  rapid  current 
in  a  watercourse,  is  no  evidence  that  the  water  above 
that  ripple  or  current  is  not  affected  by  a  dam  or  ob- 
struction below.  And  if  the  width  of  a  pond  were 
diminished  one  half  for  any  distance,  the  water  would 
flow  through  that  part  of  the  pond,  while  the  mills 
were  in  operation,  with  double  the  velocity  that  it 
would  flow  through  the  other  parte,  and  thereby  create 
a  current  or  ripple ;  for  it  may  readily  be  perceived, 
that  if  a  dam  were  removed  from  below,  the  water 
would  of  course  sink,  and  thereby  increase  the  rapidity 
of  the  current  through  the  narrow  part  of  the  stream, 
and  thereby  permit  the  water  above  to  escape  more 
rapidly.^    In  a  case  in  the  Court  of  Chancery  of  New 


1  Hulme  V.  Shreve,  8  Green,  (N.  J.)  Ch.  R.  116.    And  see  Case  v. 
Weber,  ante^  §  842,  note. 
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Jersey^  it  was  asserted  by  the  defendants  in  their 
answer,  that  "  the  backwater  of  the  defendants'  mill  is 
created  by  the  narrowness  of  the  creek,  and  the  quan- 
tity of  water  flowing  down  the  same,  and  not  by  the 
complainants'  dam,  for  in  the  fidl  of  the  year  1831, 
there  was  a  fall  in  the  said  stream  from  the  lower 
point  of  the  neck  of  land  called  '  Warner's  meadow,' 
up  to  the  defendant's  mills,  of  from  six  to  eight 
inches."  Here  is  an  admission  of  backwater,  but  it 
was  charged  to  the  narrowness  of  the  streamy  and  not  to 
the  dam ;  and  the  allegation  that  the  backwater  was 
not  occasioned  by  the  dam,  was  evidently  a  conclusion 
drawn  from  the  fact,  that  there  were  six  or  eight 
inches  of  water  between  the  complainants'  mills  and 
the  lower  part  of  the  neck  of  land  called  "  Warner's 
meadow."  But  the  Chancellor  said :  — "  This  conda- 
sion  is  evidently  erroneous,  for  by  inspecting  the  mea- 
surements of  the  depths  of  the  stream  or  pond,  it  will 
be  found  that  from  the  mills  of  the  defendants  down 
to  '  Warner's  meadow,'  the  average  depth  is  about  four 
feet  three  inches,  and  that  depth  increases  gradually 
from  that  point  down  to  the  dams  of  the  complainants, 
where  the  average  depth  is  more  than  six  feet ;  so  that 
there  is  a  gradual  fall  in  the  stream  from  the  one  mill 
to  the  other,  and  it  cannot  be  doubted,  that  if  the  com- 
plainants' dam  were  removed  entirely,  the  water  would 
sink  at  the  lower  part  of  ^  Warner's  meadow,'  probably 
to  one  half  its  present  depth,  and  thereby  the  water 
from  above  would  escape  more  rapidly,  and  of  course 
relieve  the  wheels  of  the  defendants  in  some  measure 
from  their  backwater.  But  the  witnesses  who  have 
testified  on  this  subject  all  agree  that  there  is,  and 
always  has  been  backwater  at  the  mills  of  the  defend- 
ants ;  and  the  engineer  puts  the  matter  beyond  con- 
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troversy,  for  he  says  that  he  has  levelled  the  stream, 
and  finds  the  complamants'  full  h^ad  about  eight  inches 
higher  than  the  sheeting  of  the  wheels  of  the  defend- 
ants' mills ;  and  whenever  the  parties  shall  make  the 
experiment,  by  stopping  both  mills .  and  letting  the 
water  find  its  level  in  the  pond  of  the  complainants, 
they  will  find  that  the  water  will  stand  in  the  sheeting 
of  the  defendants'  mills  nearly  a  foot  deep."  ^ 

§  346.  The  decision  in  McDonald  v.  Bacon,  in  Illi- 
nois,^ was  on  the  ground  of  the  exception  to  the 
general  principle,  that  an  award  to  be  obligatory  on 
the  parties,  must  decide  all  the  matters  contained  in 
submission  ;  ^  the  exception  being,  that  where  the 
submission  is  of  several  distinct  subjects,  an  award 
determining  some  of  them  only  will  be  good,  if  it 
appear  that  those  n%t  decided  were  withdrawn  from 
the  consideration  of  the  arbitrators,  or  that  the  parties 
Mled  to  submit  the  evidence  concerning  them.  The 
main  questions  submitted  for  the  decision  of  the  arbi- 
trators, were,  whether  B.'s  mill-dam,  by  causing  back- 
water, obstructed  the  operations  of  M,'s  mill,  and,  if 
so,  what  amount  of  damages  M.  had  sustained,  and 
how  much  the  dam  should  be  lowered.  The  Court, 
in  giving  judgment,  said :  —  "  The  only  question  which 
the  Court  is  called  upon  to  decide,  is,  whether  that 
part  of  the  award  which  relates  to  the  lowering  of  the 
dam,  is  sufficiently  certain.  By  the  terms  of  the  sub- 
mission, the  arbitrators  were  required  to  ascertain  and 
determine,  upon  actual  examination,  how  much  the 
dam   should  be  lowered,  to  remove  the  injury  com- 


1  Hulme  V.  Shreve,  8  Green,  (N.  J.)  Ch.  R.  116. 
9  McDonald  v.  Bacon,  8  Scam.  (Ul.)  R.  482. 
3  See  Ante,  §  279,  et  $eq. 
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plained  of.  They  award  that  the  dam  shall  be  taken 
down,  so  that  the  quantity  br  head  of  water  aboye  it, 
shall  be  reduced  eleven  inches  lower  than  it  was  on  a 
particular  day.  The  injury  complained  of  arose  from 
the  backwater  occasioned  by  the  dam  at  the  lower 
mill.  The  remedy  agreed  on  by  the  parties,  was  the 
lowering  of  the  dam,  so  that  the  backwater  should 
cease  to  interfere  with,  and  obstruct  the  operations  (^ 
the  upper  mill.  It  is  but  reasonable,  therefore,  to 
apply  the  reduction  in  the  depth  of  water,  to  that 
part  of  the  dam  nearest  the  upper  mill.  The  duty  of 
the  arbitrators  seems  clear  and  positive.  They  were 
to  examine  the  premises,  and  ascertain  by  experiment 
and  otherwise,  in  the  first  place,  how  much  the  depth 
of  the  water  at  the  upper  mill  should  be  lessened,  to 
free  it  from  the  obstruction ;  and*  then  determine  what 
reduction  in  the  height  of  the  dam  would  produce  the 
result  desired.  It  was  useless  to  determine  the  first 
proposition,  unless  they  at  the  same  time  decided  the 
other.  They  ascertain  the  cause  and  extent  of  the  in- 
jury, but  fail  to  provide  a  certain  and  definite  remedy. 
The  principal  question,  to  what  extent  the  dam  is  to  be 
lowered^  remains  undetermined." 

§  347.  In  a  very  modem  case  in  England,  Lord  Tb»- 
TERDEN,  C.  J.,  observed,  —  "It  has  been  long  establish- 
ed, that  the  ordinary  course  of  water  cannot  be  lawfully 
changed  or  obstructed  for  the  benefit  of  one  class  of 
persons  to  the  injury  of  another  j"  and  he  then  says, 
that  "  unless  a  sound  distinction  can  be  made  between 
the  ordinary  course  of  water  flowing  in  a  bounded 
channel  at  all  usual  seasons^  and  the  extraordinary  coarse 
which  its  superabundant  quantity  has  been  accustomed 
to  take  at  particular  seasons,  the  erection  and  con- 
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tinaance  of  these  fenders  cannot  be  justified/'  ^    But  it 
is  clearly  agreeable  to  legal  principles^  that  a  riparian 
proprietor  may  erect  a  dam  without  being  held  liable 
for  consequences  which   are  remote  and  unforeseen. 
The  legal  maxim  is  causa  propmqua  nan  remota,  spec- 
tatur  ;  and  a  departure  from  this  maxim  would  open  a 
field  for  litigation^  which  might  unexpectedly  bring 
ruin  upon  persons  engaged  in  lawful  pursuits.^    As 
damage  from  floods  may  be  increased  by  almost  any 
obstruction  whatever,  it  is  inseparable  from  even  a  rea- 
sonable use  of  the  water  in  a  way  to  produce  the  great- 
est benefit ;  and  were  it  otherwise,  the  whole  power 
created  by  the  descent  of  the  stream  within  the  limits 
of  each,  could  not  be  used  by  any  of  them,  as  a  con- 
siderable margin  would  have  to  be  lefk  l^y  each  to  pre- 
vent his  dam  from  swelling  the  water  back  upon  his 
neighbor  in  times  of  flood.    It  is  better  for  all,  that  the 
whole  power  of  the  stream  should  be  turned  to  account, 
than  the  particular  damage,  on  extraordinary  occasions, 
should  be  prevented  by  sacrificing  part  of  it^ 

§  348.  In  an  action  brought  to  recover  damages  for 
an  injury  done  to  the  plaintiflF's  bridge  by  a  head  of 
water  raised,  as  was  alleged,  by  the  defendants'  dam, 
the  jury  were  instructed,  that  if  the  damage  was  occa- 
sioned by  ffreat  rains^  or  by  the  violence  of  the  windy  the 
defendants  were  not  liable,  if  the  jury  were  satisfied 
that  the  head  of  water,  raised  by  the  dam,  was  not 
raised  high  enough  to  flow  the  plaintifis'  bridge,  or  to 
do  damage  thereto.     On  a  verdict  being  returned  for 


1  Rex  0.  Traffbrd,  1  B.  &  Adol.  R.  874 ;  S.  C  in  error,  8  Bing.  R  204. 
«  China  (Town  of)  r.  Southwick,  8  Fairf.  (Me.)  R.  288. 
8  Per  Gibson,  C.  J.,  in  Monongahela  Navigation  Co.  r.  Coon,  6  Barr, 
(Penn.)  R.  883. 
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the  defendants,  and  a  new  trial  granted,  Weston,  C.  J., 
in  delivering  the  judgment  of  the  Court,  said, — ^'The 
jury  have  found,  tiiat  the  head  of  water  raised  by  the 
defendants*  dam,  was  not,  at  the  period  complaiAed  o^ 
high  enough  to  flow  the  plaintiifs'  bridge,  or  to  do 
damage  thereto.  Its  erection  then  was  a  lawful  act^ 
not  in  itself  calculated  to  do  any  injury  to  the  plain- 
tiflfe.  Their  loss  was  occasioned,  as  the  jury  have 
found,  by  great  rains,  or  by  the  violence  of  the  wind. 
If  the  dam  had  not  raised  the  water  to  a  certain  height, 
the  rain  or  the  wind  superadded  might  not  have  done 
the  damage.  It  may  have  been  one  of  a  series  of 
causes,  to  which  the  injury  may  be  indirectly  ascribed. 
Their  connection,  however,  was  foritdtausy  and  resulted 
from  an  extraardinartf  and  unusual  state  of  things ;  nei- 
ther the  rain  nor  the  wind  was  caused  by  the  dam. 
The  bridge  had  continued  unimpaired  for  a  series  of 
years,  while  the  dam  was  higher  than  it  was  when  the 
bridge  was  carried  away.  Such  an  event,  therefore, 
could  not  have  been  calculated  upon  or  foreseen.  It 
would  be  carrying  the  doctrine  of  liability  to  a  most 
unreasonable  length,  to  run  up  a  succession  of  causes, 
and  hold  each  responsible  for  what  followed,  especially 
where  the  connection  was  casual  and  unexpected,  as  it 
was  here,  and  where  that  which  is  attempted  to  be 
charged  was  in  itself  innocent."  ^ 

§  349.  If,  in  the  case  of  an  obstruction  of  a  public 
river,  it  appears  that  the  injury  resulting  therefrom 
arose  from  causes  which  might  have  been  foreseen, 
such  as  ordinary  periodical  freshets,  or  the  collection 
of  ice,  he  whose  superstructure  is  the  immediate  cause 


1  China  (Town  of)  v,  Southwick,  ub.  sup. 
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of  the  mischief  is  liable  for  the  damage.  On  the  other 
hand,  if  the  injury  is  occasioned  by  an  act  of  Provi- 
dence, which  could  not  have  been  anticipated,  no 
person  can  be  liable.^ 

4.  Prior  Occupancy. 

§  350.  That  it  is  now  become  the  well-established 
doctrine,  that  no  riparian  proprietor  can  acquire  any 
rights  in  the  use  of  the  water  by  mere  prior  occupation, 
(whatever  dida  there  may  have  been  to  the  contrary,) 
has  been  demonstrated  in  a  preceding  chapter ; '  and 
that  such  is  the  law,  as  applicable  to  backwater,  was 
ably  maintained  by  an  elaborate  opinion  of  the  Su- 
preme Court  of  North  Carolina.'  In  Heath  v.  Williams, 
in  Maine,^  the  defendant,  it  appeared,  had  a  clothing- 
mill  on  the  watercourse  in  question,  above  the  plain- 
iifTs  dam,  and  that  when,  in  1842,  the  parties  were' 
operating  their  respective  mills,  the  plaintiff  permitted* 
the  water,  held  by  his  dam,  to  rise  so  high  as  seriously 
to  impede  the  operations  of  the  defendant's  mill.  It 
appeared  also,  that  the  defendant  frequently  requested 
the  plaintiff  to  let  off  the  water,  so  that  the  back-flow 
should  not  injure  him ;  which  was  not  done.  The  de- 
fendant then  notified  the  plaintiff,  that  he  himself 


^  BeU  «.  irClintock,  9  Watta,  (Penn.)  B.  119.  And  lee  Lehigh 
Bridge  Co. «.  Lehigh  Nav.  Co.  4  Bawle,  (Penn.)  B.  9. 

«  See  Ante,  Chap.  IV.  §  180  - 136. 

3  Pagh  V.  Wheeler,  2  Dot.  &  Bat.  (N.  C.)  R  50. 

«  Heath  «.  WiUiams,  12  Shepl.  (Me.)  B.  44.  Where  the  defendant 
was  the  owner  of  an  existing  mill-dam,  and  the  plaintiff  rightfully  erected 
a  mill  above  on  the  same  stream ;  it  was  held,  that  -the  defendant  had  no 
right  to  increase  the  height  of  his  dam  to  a  level  with  the  plaintiff's  wheel, 
and  thereby  to  obstnict  the  wheel  by  backwater.  Sumner  r.  Tileston, 
7  Pick.  (Mass.)  R.  198. 
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should  let  off  the  water,  and  though  forbidden  by  the 
plaintiff,  he  thereupon  removed  planks  from  the  plain- 
tiff's flume,  and  let  off  the  water,  doing  no  greater 
damage  than  was  necessary  to  remove  the  back-flow 
from  his  mill ;  and  for  this  act  he  was  sued  in  an  action 
of  trespass.  The  Court  thought  that  the  defendant, 
fisdling  to  obtain  relief  from  the  continuance  of  the 
injury  by  the  backwater,  without  it,  might  lawfully 
enter  upon  the  plaintiff's  land,  and  remove,  so  &r  as 
was  necessary,  the  obstruction  he  complained  of;  and 
in  giving  their  opinion,  they  said,  that  priority  of 
appropriation  of  running  water  conferred  no  exclusive 
right  to  the  use  of  it,  in  the  absence  of  granl^  license, 
or  an  adverse  appropriation  for  more  than  tweniy 
years.  So,  on  the  other  hand,  an  upper  proprietor  who 
has  the  first  opportunity  of  using  the  water,  and  be- 
comes the  first  occupant,  is  entitled  to  no  more  fall  and 
rWater  power  than  his  privilege,  within  the  limits  of  his 
land,  will  afford ;  and  he  cannot^  by  virtue  of  his  first 
appropriation,  obtain  a  greater  water  power  by  altering 
the  bed  of  the  stream  lower  down,  and  beyond  the  line 
of  his  own  land.^ 

§  351.  The  erection  of  a  mill  and  dam,  with  the  use 
of  the  water  for  a  period  less  than  twenty  years,  by 
the  owner  of  the  land  on  one  side  of  the  river,  does  not 
show  an  appropriation  of  all  the  water  in  the  stream 
to  the  side  of  the  river  on  which  the  mill  is  built ;  nor 
does  such  use  give  the  owner  of  the  mill  and  of  the 
land  on  that  side  a  right,  at  a  subsequent  period,  to 
flow  the   place  where   the  dam  stood,  by  means  of 


1  M* Almont  v.  Whitaker,  8  Bawle,  (Penn.)  B.  84,  and  cited  more  fblij 
Ante,  §  844. 
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another  dam  erected  at  some  distance  below^  to  the 
injury  of  the  owner  of  the  land  on  the  opposite  side  of 
the  river.  No  occupation  short  of  a  period  of  twenty- 
years  can  be  evidence  of  such  an  adverse  right.^  ^ 
§  352.  Where  each  of  two  persons  having  equjd 
rights  to  a  water  privilege  of  sufficient  power  to  drive 
but  one  mill^  has  recently  erected  a  mill  on  his  own 
land,  neither  acquires  a  priority  of  right,  by  first 
erecting  his  mill ;  but  each  has  an  equal  right  to  the 
use  of  the  water  therefor,  and  neither  can  maintain  an 
action  founded  in  tort  for  the  use  of  the  water  thus 
owned  in  common,  before  their  rights  became  several 
by  partition.^ 


5.  Right  to  overflow  or  to  cause  Backwater  as  derived 
from  Special  Grants  and  Beservations. 

§  353.  The  right  to  overflow  land  above  and  below, 
or  to  set  back  the  water  upon  an  upper  mill  privilege 
may  be  conferred  by  a  special  grant  When  thus 
Acquired  (like  the  right  thus  acquired  of  diverting  or 
detaining  the  water)  it  is  an  incorporeal  hereditament 
of  the  class  of  easements^  the  nature,  creation,  and 
extinguishment  of  which,  and  also  the  extent  of  the 
easement  conferred,  as  depending  upon  the  terms  of 
the  grant,  there  has  before  been  occasion  carefully  to 
consider.*    So   also  the  right  in  question  (like  the 


^  Lyford  o.  Odiorne,  9  N.  Hamp.  B.  502. 

>  fiailej  V.  Rust,  8  Shepl.  (Me.)  R.  440. 

'  See  Ante,  Chap.  Y. 

^  Ab  to  the  nature  and  extent  of  easements.  Ante,  §  141-144 ;  as  to 
the  creation  of,  Ante,  §  168-178 ;  as  to  extinguishment  of,  by  unity  of 
poflsefldon,  Ante,  §  191  -  200 ;  as  to  extinguishment  of,  by  parol  license 
and  acts  m  paisj  Ante,  §  240  -  258. 
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right  of  diverting  water)  may  he  exceptied  and  re- 
served as  an  easement  ia.  a  conveyance  of  the  land.' 
It  is  now  proposed  to  arrange  the  oases  in  which  the 
rules  and  principles  laid  down  in  former  chapters 
respecting  the  particular  use  pf  the  water  as  It  passes, 
derived  by  particular  conveyances  and  contraets^  have 
been  applied  directly  to  overflowing  land  and  causing 
backwater. 

§  354.  The  following  case,  in  relation  to  a  right  of 
flowing,  by  virtue  of  a  grant,  was  acfjudged  in  Con* 
necticut :  —  Where  A  and  B  were  joint  tenants  of  a 
grist-mill  and  dam,  and  the  land  on  which  they  were 
erected;  the  parties,  in  1788,  made  a  division  in 
severalty,  by  a  deed  of  partition,  A  taking  one  third, 
and  B  two  thirds.  In  1791,  B  erected  a  saw-mill  on 
land  owned  by  him  in  severalty,  which  was  operated 
by  water  taken  by  the  grist-mill  pond  by  means  of  a 
trough  inserted  in  the  dam.  In  1797,  A  and  B  sub- 
mitted to  arbitrators  a  controversy  between  them 
relating  to  the  overflowing  of  the  land  of  A,  caused 
by  the  dam  erected  for  the  benefit  of  the  grist-mill ; 
whereupon  it  was  awarded,  that  the  dam  should  re- 
main as  it  then  was,  and  if  it  should  in  a  common 
season  cause  the  water  to  overflow  A's  land  more  than 
it  did  at  the  time  of  the  partition,  B  should  pay 
damages..  By  a  writing  indorsed  on  this  award  in 
1799,  A  and  B  mutually  agreed  to  abide  by  it  Ii^ 
1807,  B  by  a  quitclaim  deed  conveyed  to  A  all  B's 
right  and  title  in  and  to  the  grist-mill,  together  with 
the  privileges  thereto  belonging.    In  an  action  subse- 


1  As  to  exceptions  and  reserrations,  Ante,  §  173  - 191 ;  Corenants  mn- 
ning  with  the  land,  Ante,  §  256-273. 
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quently  brought  by  A  against  B  for  keeping  up  the 
dam,  and  thereby  overflowing  the  adjoining  land  of  A, 
the  defence  set  up  was  a  right  in  B  to  the  use  of  the 
water  in  i^e  manner  stated  in  the  declaration,  for  the 
purpose  of  working  his  saw^-mill.  It  was  held  by  the 
Court,  that  B  had  no  such  right  by  virtue  of  the  docu- 
ments referred  to.^ 

§  356.  In  respect  to  the  right  to  flow  by  virtue  of 
an  unlimited  grant  at  the  :&tet  settlement  of  the  coun- 
try, it  has  been  decided  in  Connecticut,  that  where, 
under  such  grsint,  a  person  ckuming  under  those  who 
have  elected  to  flow,  has  for  a  great  length  of  time 
flowed  to  a  certain  extent,  such  extent  will  determine 
the  extent  of  the  grant ;  and  the  dam  cannot  conse- 
quently be  raised  any  higher.^  The  rule  is,  that 
where  an  interest  vests  immediately  by  the  force  of 
the  grant,  election  may  be  made  by  the  heirs ;  and  so 
an  election  coupled  with  an  interest  is  descendible. 
But  if  nothing  passed  or  vested  in  the  grantee  before 
his  election,  it  should  be  made  during  the  life  of  the 
parties.'  In  Vandenburgh  v.  Van  Bergen,^  the  defend- 
ant, under  a  deed  for  certain  lands  in  Coxsackie  (New 
York)  Patent,  with  full  liberty  and  license  to  erect  and 
build  a  mill  on  any  place  on  the  river  by  that  name, 
(with  liberty  of  ground  and  stream  of  water,)  claimed 
the  right  of  overflowing  the  plaintiff's  land,  which  was 
held  by  the  grantor  at  the  date  of  the  defendant's 
deed;  it  was  held,  that  though  the  grantee,  in  his 


*  Watroiu  V.  Wfttroufl,  S  Conn.  B.  878. 
3  1  Swift,  Sys.  86. 

3  Com.  Dig.  tit  <'  Election ; "  Jackson  v.  Van  Boxen,  18  Johns.  (N.  Y.) 
R.525. 

4  Yandenburg  9.  Van  Bergen,  18  Johns.  (N.  Y.)  B.  212. 
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lifetime,  would  have  had  a  right  to  erect  a  mill  on  the 
river,  and  to  have  overflowed,  so  far  as  was  reasonable 
and  necessary,  the  land  of  the  plaintiff  adjacent  to  the 
river,  which  had  been  purchased  from  the  defendant's 
grantor,  subsequent  to  the  date  of  his  deed ;  yet,  not 
having  elected  to  erect  the  mill,  in  his  lifetime,  the 
right  became  extinct  at  his  death.^ 

§  356.  Where  the  proprietors  of  a  township,  in  order 
to  encourage  its  settlement,  voted  to  give  lands  and  a 
sum  of  money  to  any  persons  who  would  build  milk 
on  one  of  the  lots  designated,  and  maintain  them  for 
ten  years,  which  was  done  ;  this  was  held  to  give  no 
right  to  flow  the  lands  of  any  individual  proprietor 
holden  in  severalty  at  the  time  of  the  vote,  though 
more  than  forty  years  had  elapsed  since  the  mills  were 
built,  without  any  claim  of  damage.  It  was  urged, 
that  for  a  series  of  years  prior  to  the  division  and 
allotment  of  the  proprietary  lands,  there  was  an  under- 
standing among  all  concerned,  that  the  mill-lot  should 
be  reserved  for  the  purpose  of  having  mills  erected 
thereon  for  general  convenience ;  and  that,  therefore, 
when  the  division  was  made,  each  owner  or  assignee  of 
a  lot  must  be  considered  as  assenting  to  take  his  land 
subject  to  the  right,  in  the  owners  or  occupants  of  the 
mill-lot,  to  flow  the  adjoining  lands,  without  any  com- 
pensation. But  the  Court  said,  —  ^Such  a  con- 
struction would  contradict  the  record;  it  would  be 
changing  a  vote  or  conveyance,  absolute  in  its  terms, 
into  a  coifiitional  one  ;  it  would  be  making  a  contract, 
instead  of  giving  a  construction  to  one  already  made. 
If  a  man's  title,  founded  on  deed  or  record,  could  be 


*  And  see  Thompson  p.  Gregory,  4  Johns.  (N.  Y.)  R.  80. 
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varied  and  impaired  in  this  manner  by  parol  proof,  or 
by  the  magic  of  construction,  without  any  proof  at  all, 
titles  would  be  exposed  to  a  thousand  dangers,  and 
thrown  into  confusion.  In  early  times,  the  flowing  of 
the  lands  in  question,  as  in  many  other  cases,  was 
little  or  no  injury  to  the  owner ;  but  as  the  lands  have 
become  more  valuable,  that  injury  may  become  matter 
of  importance ;  and  we  do  not  perceive  why  such  an 
injury  should  not  furnish  as  fidr  a  claim  for  the  damage 
which  has  actually  been  sustained,  as  in  cases  where 
the  flowing  has  been  occasioned  by  more  recent  erec- 
tions." ^ 

§  357.  In  New  York,  it  has  been  held,  that  a  grant 
of  land  by  the  State,  in  which  there  is  a  mill-site,  but 
no  mill  or  dam,  does  not  authorize  the  grantee  to  erect 
a  dam  thereon  so  as  to  flow  adjoining  lands  subse- 
quently purchased  of  the  State  by  others,  unless  that 
right  be  expressly  provided  for  in  the  grant ;  and  it  is 
so,  although  the  subsequent  purchaser  acquires  a  title 
after  the  erection  of  the  dam,  under  letters-patent  re- 
ferring to  a  map  which  repi;esents  his  land  as  flowed 
to  the  extent  and  in  the  manner  claimed.^ 

§  358.  By  a  grant  of  a  mill,  ^with  the  appurte- 
nances/' the  dam  and  all  privileges  of  flowing  which 
are  necessary  to  the  full  enjoyment  of  the  mill  and 
head  of  water  will  pass.^  The  doctrine  on  this  subject, 
as  applied  to  the  diversion  and  detention  of  the  water, 
is  applicable  likewise  to  causing  it  to  flow  back  on  the 
land  above ;  and  it  has  been  expressly  held,  that,  as 
the  grant  of  a  mill  not  only  carries  the  head  of  water 


^  Steyens  v.  Morse,  5  Greenl.  (Me.)  B.  26. 
«  Colvin  V.  Burnet,  2  Hill,  (N.  Y.)  B.  620. 
3  See  Ante,  §  158,  et  teq, 
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necessary  to  its  enjoyment^  with  all  the  incidents  and 
appurtenances,  as  far  as  the  right  existed  to  this  extent 
in  the  grantor,  if  such  grant  cannot  be  benefidally 
enjoyed  without  causing  the  water  to  flow  back  upon 
other  lands  of  the  grantor,  a  right  to  do  this  passes  to 
the  extent  to  which  it  had  been  fldwed  before  the 
grant ;  and  to  this  extent  all  the  parties  and  privies 
in  estate  under  the  grant  are  bound.^  Even  without 
the  word  appurtenances,  we  have  seen  that  the  rule  is, 
that  whenever  a  right  is  granted,  all  and  any  ease- 
ments necessary  to  its  beneficial  enjoyment  will  pass.' 
Thus  the  grant  of  a  right  to  build  a  dam,  and  flow  the 
land  of  the  grantor,  carries  with  it,  as  incident  to  it, 
the  right  to  enter  and  repair  the  dam  and  cleanse  the 
pond.* 

§  359.  In  an  action  brought  for  overflowing  land  by 
the  backwater  of  a  mill,  it  appeared  that  A  died  seised 
of  a  tract  of  land  on  which  there  was  a  grist-mill  then 
in  operation ;  and  that  on  a  division  of  the  land  under 
the  law  of  descent  among  the  intestate's  heirs,  the  mill 
was  on  the  part  allotted  to  B,  the  dam  of  which  covered 
a  portion  of  the  part  allotted  to  G.  It  was  held,  that 
B  had  a  right  to  use  the  mill  and  dam  in  the  same 
way,  and  to  the  same  extent,  as  they  had  been  used  by 
A  in  his  lifetime.^ 

§  360.  As  a  general  rule,  then,  a  deed  of  land  over 
which  a  watercourse  passes,  will  convey  the  right  of 
the  grantor,  in  respect  to  backwater,  as  ii  actually 
existed  at  the  time  of  the  conveyance.    Tenants  in 


1  Rackley  v.  Sprague,  5  ShepL  (Me.)  R.  281. 

«  See  AQte,  §  167-167;  Mower  v,  Hutcluiison,  9  Vfc  R.  242. 

3  Fnuley  r.  Watere,  7  Barr,  (Pemi.}  R,  221. 

4  Ktlgoar  V,  Ashcom,  5  H.  &  Johns.  (Md.)  R.  82. 
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common  of  an  ancient  mill  and  water  privilege  erected, 
below  their  mill,  a  new  dam  and  a  smaller  mill,  on 
their  own  land*;  and  while  they  owned  both  mills,  it 
was  the  practice,  whenever  the  lower  dam  so  raised 
the  water  as  to  obstruct  the  upper  mill,  for  a  workman 
in  the  upper  mill  to  go  down,  over  the  land  owned  by 
the  tenants  in  common,  and  open  the  waste  gate  of  the 
lower  dam,  and  thus  relieve  the  upper  mill  from  back- 
water. Afterwards,  each  of  the  tenants  in  common, 
by  a  separate  deed,  conveyed  his  undivided  part  of 
the  upper  mill,  and  the  land  near  it,  to  W.,  in  these 
terms :  ^  A  certain  parcel  of  land "  (described)  ^  to- 
gether with  one  undivided*'  (fractional)  ^^ part  of  the 
privilege  of  water,  creek,  fisictory,  saw-mill,  dwelling- 
houses,  and  other  buildings,  situate  on  the  premises, 
and  of  the  water-wheels,  main  gear,  main  drums,  con- 
nected with  the  said  factory  and  saw-mill,  and  of  all 
the  privileges  and  appurtenances  thereunto  belong- 
ing;" and  in  each  deed  was  a  covenant  that  ^the 
aforegranted  premises''  were  free  from  all  encumbrances 
brought  thereon  by  the  grantor.  W.  conveyed  the 
upper  land  and  buildings,  with  all  the  privileges  and 
appurtenances,  to  C,  who  was  one  of  the  former  tenants 
in  common.  W.  and  D.  afterwards  became  the  owners 
of  the  lower  land,  dam,  and  mill,  and  W.  released  all 
his  right  therein  to  D.,  who  abandoned  the  dam,  and 
erected  another,  for  the  use  of  the  mill,  lower  down 
the  stream,  and  by  means  thereof  threw  back  the  water 
upon  the  wheel  of  C.'s  mill,  whereby  its  movements 
were  obstructed.  It  was  held,  in  a  suit  by  C.  against 
D.  for  the  obstruction  thus  caused,  that  C.  took  the 
upper  dam,  mill,  and  privilege,  as  they  existed,  and 
were  modified  and  appropriated  by  the  lower  dam, 
when  the  conveyance  was  made  to  W. ;  and  that  he 
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did  not  acquire  a  right  to  the  unobstructed  flow  of  the 
water  from  his  mill  Held  also^  that  the  right  to  use 
the  water  below  G.'s  mill^  as  that  right  was  modified- 
by  the  appropriation  previously  made  for  the  lower 
mill,  was  not  an  encumbrance  on  the  upper  mill  and 
privilege,  within  the  meaning  of  the  covenant  made 
against  encumbrances  by  W.'s  grantors,  but  was  a 
parcel  of  the  lower  estate.  Held  also,  that  B^  by 
removing  his  dam  lower  down  the  stream,  exeroised 
his  rights  justly,  and  without  injury  to  C^  if  he  thereby 
made  only  the  same  appropriation  of  the  stream  that 
was  made  by  his  dam  and  mill,  as  they  stood  before ; 
but  that  if  D.  raised  his  new  dam  higher  than  his  old 
one,  so  as  to  appropriate  to  himself  an  increased  por* 
tion  of  the  stream,  and  set  backwater  upon  the  wheel 
of  C.'s  mill,  he  was  answerable  to  C.  in  damages.  Held 
also,  that  C.  was  not  entitled  to  recover  damages  of  D. 
on  the  ground  that  the  removal  of  D.'s  dam  lower  down 
the  stream  had  prevented  C.  from  opening  the  waste 
gates  therein,  or  had  rendered  the  opening  of  them 
more  onerous  or  expensive.^ 

§  361.  But  of  course  in  all  conveyances,  covenants, 
and  agreements  respecting  overflowing  land  and  back- 
water, their  construction  will  depend  upon  the  express 
stipulations  they  contain  in  connection  with  the  nature 
of  the  right  granted.^  A  lease,  afber  demising  a  mill- 
site  on  a  certain  stream  of  water,  proceeded  thus :  ^  to- 
gether with  the  dam  now  across  said  hrookj  with  the 
privilege  of  using  the  water  and  water-faU  created  by  9aid 
dam;   and  with  the  farther  privilege  of  flowing  so 


1  Gary  v.  Daniels,  8  Met  (Mass.)  R.  466. 

9  See  the  doctrine  on  this  subject  fully  considered,  Ante,  §  144  el  seq^ 
§  255  et  seq^  §  273  tt  Hq.^  §  279  et  seq. 
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much  of  the  adjoining  marsh  as  may  be  necessary, 
provided  that  the  same  be  not  raised  higher  than  to  flow  the 
water  back  even  with  the  bottom  of  the  apron  of  the  water^ 
wheel  abovey  as  the  same  now  hysV  It  was  held,  that  the 
lessee  did  not  acquire  the  unqualified  right  of  using 
all  the  water  which  the  dam  would  contain  as  it  ex- 
isted at  the  date  of  the  lease ;  but  that  he  must  so 
use  the  dam,  as  not  to  raise  the  water  above  the  bot- 
tom of  the  apron  at  the  upper  mill.^ 

§  362.  A  grant  of  a  mill  *^with  the  privilege  of 
raising  a  full  head  of  water  to  the  usual  height,  from 
the  middle  of  November  to  the  middle  of  May,  so  far 
as  respects  lands  of  the  grantor,  and  at  other  seasons 
as  may  be  hereafter  agreed^"  does  not  restrict  the 
grantee  to  the  use  of  the  head  of  water  during  that 
time  only ;  but  is  merely  a  failure  to  fix  exactly  by 
compact  to  what  extent  the  grantee  might  flow  for  the 
remainder  of  the  year,  and  leaves  that  matter  as  an 
incident  to  the  grant,  to  be  determined  by  legal  adju- 
dication.^ 

§  362  a.  If  the  purchaser  of  a  mill-seat  and  water- 
power  accepts  from  the  vendor  a  deed  without  any 
covenant  for  his  protection,  as  to  the  height  of  the  dam, 
or  the  extent  of  flow  to  which  he  is  entitled,  and  the 
purchaser  is  subjected  to  an  action  for  damage,  by 
reason  of  the  improper  height  of  the  dam,  he  is  with- 
out remedy,  either  at  law  or  in  equity.* 

§  363.  It  appears  to  be  a  principle  well  established^ 
that  where  the  parties  to  a  deed,  soon  after  its  execu- 
tion, and  in  good  faith  and  by  mutual  consent  place 


1  Watt's  Adm'r  v.  Kinney,  6  Hill,  (N.  Y.)  R.  82. 

>  Rackley  v.  Spragae^  5  Shepl.  (Me.)  R.  281. 

8  Hopper  r.  Lutkins,  3  Green,  (N.  J.)  Ch.  B.  149. 


442  LAW  OF  WATEBOOI7B81S.  [CH.  DL 

monuments  to  correspond  with  the  deed,  this  act  is 
taken  to  fix  those  monuments,  and  to  define  the  limits 
of  the  grani^  So  it  has  been  held,  that  a  grant  of  a 
right  to  erect  a  dam  within  certain  limits,  becomes 
fixed,  when  the  dam  is  built  at  a  certain  place  within 
those  limits  by  mutual  consent'  The  case  of  Diyden 
V.  Jepherson,  in  Massachusetts,'  is  considered  to  come 
within  this  class  of  cases.  D.,  the  owner  of  a  tract  of 
land  and  two  mill  privileges,  conveyed  to  M.  a  portion 
of  the  land,  with  a  mill  privilege  described  in  the  deed 
by  metes  and  bounds,  ^  together  with  the  privilege  of 
a  dam  below  D.'s  factory,  and  of  flowing  the  water  as 
high  as  will  answer  and  not  injure  or  obstruct  the 
water-wheels  of  D.  above."  It  was  held,  that  this  was 
a  grant  to  M.  of  a  right  to  build  a  dam  for  a  mill 
privilege,  and  if,  for  the  purpose  of  raising  the  water 
to  the  height  agreed  upon,  it  was  necessary  for  M.  to 
extend  his  dam  over  a  part  of  the  tract  not  included 
by  such  metes  and  bounds,  he  was  authorized  to  do  so 
by  the  grant ;  that  evidence  of  acts  done  by  the  par- 
ties under  a  mutual  agreement,  immediately  after  the 
grant  was  made,  by  way  of  marking  the  si^  and 
height  of  the  dam  to  be  erected  by  M.,  was  competent 
for  the  purpose  of  determining  the  extent  of  the 
grant;  and  that  M.  might  maintain  trespass  guare 
clausum  against  D.  for  cutting  through  that  portion 
of  the  dam  which  was  placed  upon  the  land  not  in- 
cluded by  the  metes  and  bounds ;  the  interest  of  M. 


1  Per  Shaw,  C.  J.,  in  Dryden  v.  Jepheraon,  18  Pick.  (Maas.)  R.  885, 
referring  to  Makepeace  v.  Bancroft,  12  Maas.  R.  472 ;  Dayis  v.  Bainsfoid, 
17  Mass.  R.  2X1 ;  Men  v.  Bates,  6  Pick.  (Mass.)  R.  460. 

9  Boynton  v.  Rees,  18  Pick.  (Mass.)  R  382. 

3  Dxyden  v,  Jepherson,  ub.  sup. 
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therein  being  a  right  of  possession  for  the  purpose  of 
the  dam,  so  long  as  his  mill  should  continue,  and  not 
a  mere  easement  The  Court  expressed  their  opinion 
that  tibe  intent  evinced  by  parol'  agreement  and  acts 
-in  paiA,  oould  be  carried  into  effect  without  violating 
the  rule  of  law  requiring  all  rights  and  interests  in 
real  estate  to  be  manifested  by  some  writing;  and 
that  it  was.  the  common  case  of  going  into  evidence 
aSunds  to  ascertain  limite  and  monuments  left  uncer- 
tain in  the  description. 

§  364.  Where,  in  the  conveyance  of  land,  a  descrip- 
tiou  is  given  which  has  not  acquired  a  fixed  legal 
oonstruction,  or  a  boundary  is  referred  to,  which  is 
Tariable,  parol  evidence  is  admisfidble  in  order  to  deteiv 
mine  the  meaning  and  construction  of  the  deed.  By 
virtue  of  this  rule,  if  a  deed  describes  land  as  bounded 
on  a  certain  pond,  and  upon  applying  the  deed  to  the 
local  objects  embraced  within  its  descriptive  terms,  it 
appears  that  the  pond  was  a  ruxtural  pond  nmed  more 
or  less  at  different  times,  hy  meam  of  a  dam  existing 
and  in  use  at  the  time  of  the  conveyance,  so  that  there 
is  a  latent  ambiguity ;  it  is  competent  to  a  party  to 
prove,  by  parol  evidence,  that  a  certain  line  was  agreed 
on  and  understood,  at  the  time  of  the  conveyance,  as 
the  boundary  of  the  pond.^ 

§  365.  A  deed  describing  a  boundary  line  as  run- 
ning up  &  i^ver  to  certain  falls,  ^^  thence  continuing  to 
mn  in  such  direction  as  to  include  a  mill  yard,  and 
the  whole  of  a  mill  pond  which  may  be  raised  by  a 
dam  on  said  falls,  to  a  certain  road,"  &c.,  determines 
the  boundary  of  the  land  itself,  and  not  the  height  to 
which  the  pond  may  be  raised.^ 

1  Waterman  v.  Johnfloiiy  IS  Pick.  (Mmi.)  B.  261. 
>  HoU  «.  FttUer,  4  Vt  B.  199. 
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§  366.  In  grants  of  land  some  of  the  rights  of  flow- 
ing, incident  to  the  ownership,  may  be  reserved  by  the 
grantor,  both  by  express  words  and  by  necessary  im- 
plication, or  they  may  be  excepted}  D.,  who  owned  a 
saw-mill  and  clothier's  works,  and  also  the  land  above 
and  below  them,  on  both  sides  of  the  stream  on  which 
they  stood,  and  up  to  the  pond  from  which  the  stream 
flowed,  conveyed  to  S.,  in  1833,  a  piece  of  the  land, 
below  the  saw-miU  and  clothier's  works,  by  a  deed 
which  contained  these  clauses :  ^  With  the  privilege  of 
flowing  back  the  water,  by  a  dam  on  said  premises, 
within  two '  rods  of  where  the  water  is  now  taken  out 
of  the  pond :  Also  the  privilege  of  using  the  water  on 
said  premises  for  all  kinds  of  machinery,  except  for  a 
saw-mill,  and  clothier's  works  for  customers :  And  also 
the  privilege  of  drawing  water  from  the  pond,  by 
raising  the  gate,  for  the  benefit  of  the  machinery  that 
may  be  erected  on  said  premises,  under  the  above  ex- 
ception or  reserve :  And  further,  I  reserve  to  myself 
my  heirs  and  assigns,  the  privilege  of  raising  the  gate 
at  the  pond,  at  all  times,  to  draw  water  for  the  benefit 
of  my  machinery  below."  S.  erected  a  factory  on  the 
land  thus  conveyed  to  him.  In  1839,  D.  conveyed  to 
W.  the  land  lying  above  that  which  he  had  conveyed 


1  See  the  doctrine  of  Beseryations  and  Excepdons,  and  the  difference 
between  a  Reserration  and  an  Exception,  considered  Ante,  §  178-191. 
If  owners  and  tenants  in  common  of  a  mill  and  the  land  flowed  bj  the 
stream  by  which  the  mill  is  operated,  with  the  adjoining  lands,  make  par- 
tition of  the  same  hy  mutual  releases,  assigning  the  mill  and  privilege  to 
one,  and  land  adjoining,  with  a  portion  of  that  which  was  flowed,  to 
another,  and  the  release  to  the  latter  contains  the  words  ^  brook  to  remaia 
forever /or  the  use  of  the  mills,  as  heretofore,  forever ; "  the  mill-owner  is 
entitled  to  flow  the  land  of  the  other  releasee  to  the  extent  that  it  had  been 
usually  flowed  by  previous  dams,  without  being  subjected  to  the  payment 
of  damages,  under  the  statute  of  flowing.  Vickerie  v.  Borwell,  1  ShepL 
(Me.)  R.  289. 
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to  S.,  extending  to  the  pond,  and  also  a  strip  of  land, 
two  rods  wide,  on  the  side  of  the  land  conveyed  to  S., 
and  the  deed  of  conveyance  relinquished  to  W.  the 
right  to  flow  any  other  land  which  D.  owned,  by  a  dam 
which  might  be,  or  could  be  raised,  on  the  premises 
thus  conveyed:  W.  dug  a  canal  through  said  strip, 
and  conveyed  the  water,  through  said  canal,  into  the 
stream  below  the  land  and  factory  of  S.,  thereby  ren- 
dering said  fiictory  nearly  useless  :  S.  brought  an 
action  against  W.  for  diverting  the  water,  and  W.  at- 
tempted to  justify,  on  the  ground  that  S.  had  raised 
the  water  higher  than  within  two  rods  of  where  it  was 
taken  out  of  the  pond,  when  he  received  his  deed 
from  D.,  and  had  thus  exceeded  the  limit  of  the  right 
granted  to  him  by  that  deed ;  and  that  W.  had  diverted 
only  so  much  of  the  water,  as  to  keep  it  down  to  that 
limit.  Held,  that  all  the  reservations  in  D.'s  deed  to 
S.  were  for  the  benefit  of  D.'s  saw-mill,  &c.,  and  were 
to  him  and  his  assigns,  as  owners  thereof;  and  that  W., 
not  having  purchased  the  saw-mill,  &c.,  could  not  set 
up  those  reservations  for  any  purpose ;  that  there  was 
not  in  D.'s  deed  to  S.,  either  by  express  words  or 
necessary  implication,  any  restriction,  on  which  D.'s 
grantors  or  assigns  could  insist,  to  prevent  S.  from 
flowing  D.'s  land  beyond  the  line  mentioned  in  that 
deed,  subject  to  payment  of  damages  under  the  mill 
acts,  provided  such  flowing  should  not  interfere  with 
any  mill  above ;  and  that  if  S.  had  raised  the  water, 
for  the  use  of  his  factory,  higher  than  the  limit  men- 
tioned in  his  deed  from  D.,  W.  was  liable  to  an  action 
for  diverting  it,  and  that  W.'s  remedy  against  S.,  if  any, 
was  under  the  mill  aci^ 


1  Judd  V.  Wells,  12  Met  (Mass.)  K.  504. 
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§  367.  There  has  been  already  oocasion  to  invite 
attention  to  exceptions  in  conveyances  that  are  void 
for  uncertainty}  Where  A  granted  eighty-six  acres  of 
land  to  B;  reserving  the  streams  of  water  and  tiie  soQ 
under  them,  with  the  right  of  erecting  mill-dams^  aind 
all  such  parts  of  the  land  as  shall  be  overflowed  by 
water  for  the  use  of  mills  for  the  grantor ;  and  B  sold 
forty  acres  of  the  premises  to  C,  with  the  like  excep- 
tions ;  and  C  erected  a  dam  on  his  part  of  the  land, 
by  which  the  land  of  B  was  overflowed ;  it  was  held, 
that  until  A  exercised  his  right  and  erected  dams,  the 
reservation  was  inoperative,  and  if  considered  strictly 
as  an  exception,  would  be  void  for  uncertainty} 

§  368.  A  grant  of  land  bounding  on  or  near  a  pond 
and  stream  excepting  the  mill  and  water  privilege,  is 
an  exception  of  the  right  of  flowing  the  land  so  &r 
as  is  necessary  or  convenient,  or  so  far  as  it  has  been 
usual  to  flow  it  for  that  purpose ;  and  in  such  case  the 
grantee  takes  subject  to  the  easement,  and  the  exist- 
ence of  the  easement  is  not  an  encumbrance  on  the 
premises  granted.' 

§  369.  An  exception  of  a  mill-site  in  a  grant>  ope- 
rating as  a  reservation  of  the  soil  of  the  mill-site,  and 
of  the  right  of  flowing  so  much  land  as  is  necessary 
for  a  mill-pond,  is  not  a  reservation  of  a  mere  ease- 
ment, but  of  the  soil  itself;  and  the  grantor  and  bis 
assigns  may  enter  upon  and  locate  under  the  excep- 
tion, even  after  the  grantee  has  conveyed  and  assigned 
his  interest  to  another.^ 


1  Ante,  175, 176. 

S  Thompson  v.  -Gregorj,  4  Jolins.  (K.  T.)  B.  80. 

3  Pettee  v.  Hawes,  13  Pick.  (Mmi.)  R.  323. 

4  Jackson  v.  Yonnilyea,  6  Cow.  (N.  Y.)  R.  677. 
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§  370.  The  owner  of  a  fkrm  on  which  there  was  a 
fidl  of  water,  conveyed  the  fall  by  deed,  and  also  con- 
veyed as  follows :  ^  All  those  lands  lying  upon  Queechy 
South  Branch  which  shall  be  subject  to  be  covered 
with  water  by  virtue  of  a  dam  being  erected  six  feet 
in  height  from  low-*water  mark"  at  the  £^11  conveyed, 
with  a  proviso,  that  the  water  be  drained  off  yearly 
from  the  first  of  May  to  the  fijrst  of  September.  Sub- 
sequently he  conveyed  to  the  owner  of  the  &11,  ^^^all 
that  land,  except  the  land  belonging  to  B.  and  S., 
which  is  covered  by  the  waters  of  the  said  South 
Branch  overflowing  the  dam  on  said  Branch,  which 
dam  is  raised  six  feet  above  low-water  mark ;  however, 
all  those  lands  covered  by  said  water,  and  are  connect- 
ed with  the  main  body  of  the  water  by  small  outlets, 
are  not  conveyed."  It  was  held,  that  the  deeds  cotf- 
veyed  a  right  to  flow  aU  the  lands  of  the  grantor  by 
such  dam,  except  as  against  the  owners  of  the  land 
belonging  to  B.  and  S.,  and  that  the  dam  might  be 
raised  and  kept  up  six  feet  from  the  bed  of  the  stream, 
as  it  was  when  the  deed  was  executed.^ 

§  371.  In  a  complaint  for  flowing  under  the  statute 
of  Maine,  it  appeared  that  L.  conveyed  two  lots  of 
land  which  included  a  mill  privilege  and  saw  and 
grislrmill  on  the  premises  to  S.  by  deed,  containing  a 
reservation  in  these  words:  ^Excepting  and  reserv- 
ing out  of  the  same,  the  one  half  of  the  grist-mill  and 
8aw*mill  built  by  said  S.  on  said  lots,  together  with 
one  half  of  all  the  privileges  appertaining  to  the  said 
mills,  as  the  improving  of  the  mill-yard,  &c.  Also 
S.  has  a  right  of  raising  a  head  of  water,  all 


1  Mow«r  V.  Hatcluiiwn,  9  Y t  B.  24^ 
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seasons  of  the  year,  not  damaging  the  owners  of  the 
land  above,  as  also  said  L.  reserves  to  himself."  It 
was  held,  that  this  gave  a  license  to  flow  the  grantee's 
other  land ;  and  that  L.,  as  to  his  part  of  the  privi- 
lege, was  to  have  the  same  right  to  flow  the  contiguoos 
land  conveyed,  as  S.  had  to  flow  the  other  land  of  the 
grantor.^ 

«    6.  Prescripiiony  or  Twenty  Years*  Eiyoyment. 

§  372.  A  right  to  overflow  land  or  to  raise  the  water 
to  the  injury  of  an  upper  mill  privilege,  may,  like  ease- 
ments in  general,  be  acquired  by  an  uninterrupted  and 
adverse  enjoyment  for  twenty  years,  or  for  the  period 
of  time,  whatever  it  may  be,  limited  by  the  Statute  of 
Limitations  for  the  right  of  entry  upon  land.'  For  the 
general  law  upon  this  subject,  the  reader  is  referred 
to  a  former  chapter,"  where  it  has  been  elaborately 
considered  in  all  its  ramifications ;  it  being  only  here 


1  Racklej  v*  Spraguet  1  App.  (Me.)  R.  844. 

9  Alder  v.  Savill,  5  Taunt  R.  454 ;  Cowell  v.  Thayer,  5  Met  (MaaB.) 
R.  258,  and  cases  there  cited;  Sargent  o.  Gntterson,  18  N.  Hamp.  R. 
467 ;  Wilson  v.  Wilson,  4  Dev.  (N.  C.)  R.  164.  In  Sherwood  v.  Dftj,  4 
Day,  (Conn.)  R  244,  it  appeared,  that  the  plaintiff'  had  a  fulling-mill  on 
the  stream  of  water  with  a  corn-mill  belonging  to  the  defendants,  who 
about  ten  years  before  raised  their  dam  one  foot  higher  than  it  had  eTer 
previously  been ;  by  which  the  water  was  thrown  back  upon  the  wbed  of 
the  plaintiff's  mil],  and  its  motion  so  much  impeded,  that  it  could  not  be 
used.  It  was  proved,  that  the  fulling-mill  had  been  in  constant  use  for 
more  than  forty  years.  The  defendants  produced  a  grant  from  the  town 
of  F.  giving  authority  to  build  a  com-ffiill  on  the  very  site  occupied  by 
the  defendants'  milL  In  giving  judgment,  the  Court  said,  —  ^  The  mill  of 
the  plaintiff  had  been  erected  for  more  than  forty  yean ;  and  during  the 
whole  of  that  time,  except  the  last  ten  years,  the  stream  of  water  had 
been  suffered  to  flow  off  below  without  interruption,  or  any  obsUuction  to 
the  injury  of  the  owner  of  the  fulling^milL  It  is,  therefore,  now  too  late 
to  deny  the  plaintiff's  right  after  so  long  an  enjoyment  of  the  privilege." 

3  Ante,  Chap.  VI. 
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proposed  to  show  the  instances  of  its  application  in 
cases  of  alleged  injury  by  throwing  back  the  water. 

§  373.  Where  authority  is  conferred  by  statute  to 
flow  land,  on  payment  of  damages,  if  a  mill-owner  has 
in  &ct  exercised  the  privilege  of  keeping  up  his  dam, 
and  flowing  the  land  of  ano^er  person,  for  a  period  of 
twenty  years,  without  payment  of  damages,  it  is  evi- 
dence of  a  right  so  to  flow  without  such  payment^  and 
will  bar  a  claim  for  damages.^ 

§  374.  An  upper  riparian  proprietor  may  have  ae- 
quired  such  an  easement  in  the  land  of  a  lower  pro- 
prietor, as  to  compel  the  latter  to  cleanse  and  keep 
open  the  watercourse  as  often  as  becomes  necessary, 
to  prevent  the  water  being  thrown  back  to  the  injury 
of  the  former ;  and  it  is  not  necessary  that  the  lower 
proprietor  should  have  notice  of  the  injury  so  occar 
fidoned.  His  cleansing  and  opening  as  soon  as  he  had 
notice,  shows  that  he  acts  properly,  and  as  a  person  in 
his  situation  ought  to  do ;  but  that  is  no  defence  in 
point  of  law  against  a  complaint  for  an  antecedent  in- 
jury. The  action  is  not  founded  on  malice,  or  the 
breach  of  any  moral  duty,  but  is  for  a  compensation 
for  damage  sustained  by  the  neglect  of  a  legal  duiy ; 
and,  if  damage  has  been  so  sustained,  the  defendant  is 
not  the  less  bound  to  compensate  for  that,  because  he 
has  promptly  repaired  his  fault' 

§  375.  In  all  such  cases  of  claim  to  a  prescriptive 
right,  the  enjoyment  set  up  must  be  peaeeablcy  openy  and 
uninterrupted;^  and  it  is  material,  also,  that  it  be  ad- 
verse, ov  09  of  right ;  *  and  in  the  words  of  Mr.  J.  Cowbn, 

1  Willuuns  o.  Nelson,  28  Pick.  (Maas.)  B.  141. 
*  Bell  V.  TwentymftD,  1  AdoL  &  EIL  (N.  S.)  766. 
9  Ante,  §210- 216; 
4  Ante,  §  216,  et  $€q, 
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it  must  be  ^^  in  complete  analogy  to  its  archetype — the 
bar  in  ejectment"  ^  • 

§  376.  Where  the  plaintiflF  erected,  in  1799,  a  mill, 
and  the  defendant,  who  owned  a  mill  below,  was  in  the 
habit  of  raising  his  dam  by  means  of  flash-boards, 
whenever  the  water  was  low ;  but  within  twejpty  years 
after  the  erection  of  the  plaintiff's  miU,  had  been  fre- 
quently ordered  to  take  down  the  flash-boards,  and  had 
always  acquiesced,  claiming  no  right  to  keep  them  up 
to  the  injury  of  the  plaintiff;  and  afterwards  admitted 
that  he  had  no  right  to  keep  them  up :  it  was  held, 
that  this  evidence  was  sufficient  to  defeat  any  claim  by 
prescription  on  the  part  of  the  defendant,  and  to  rebut 
the  presumption  of  a  grant^ 

§  377.  Where  the  right  to  flow  land,  under  the  sta- 
tute of  flowing  in  Virginia^  it  was  provided  by  an  inr 
quest,  that  the  water  was  not  to  be  raised  higher  than 
a  certain  log ;  and  the  dam  being  raised  higher  than 
the  log,  caused  the  water  to  flow  back  upon  the  plain- 
tiff; and  the  evidence  tended  to  show,  that  the  dam 
had  been  higher  than  the  log  for  more  than  twenty 
years,  but  that  the  plaintiff  had  complained  of  it,  denied 


1  Colvin  V,  Burnet,  17  Wend.  (N.  Y.)  R.  564,  and  see  Ante,  f  204  and 
§  209  ;  and  as  to  disahUkies^  Ante,  287,  238.  In  Shumuy  v.  Simons,  1  Vt. 
B.  63,  Boyce,  J.,  in  a  case  of  flowing  land,  says, — <*  The  modem  doctrine 
of  presumption  is  founded  in  analogy  to  the  statute  of  limitations.  It  » 
applicable  to  cases  for  which  the  statute  has  not  provided,  and  the  eTideaee 
in  support  of  the  presumptive  right  must  at  least  be  sufficient  to  bave 
established  the  legal  right,  provided  the  statute  had  extended  to  the 
in  judgment"  See  also  Mitchell  t;.  Walker,  2  Aik.  (Vt)  R.  269.  In 
o.  Vose,  19  Wend.  (N.  Y.)  R.  865,  which  was  a  case  oi flowing^  it  was  hdd 
that  the  uninterrupted  enjoyment  was  primd  facie  evidence  that  it 
adverse,  but  such  conclusion  might  bo  rebutted  by  proof  that  it  was 
menced  and  coniintied  without  claim  of  right 

s  Sumner  v.  Tileston,  7  Pick.  (Mass.)  R.  198 ;  and  see  Ante,  §  221. 
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the  right  to  raise  it^  and  threatened  to  sue ;  it  was  held, 
that  the  use  and  enjoyment  by  the  defendant,  and 
those  under  whom  he  claimed,  although  it  was  exclu- 
sive and  adverse,  and  existed  for  more  than  twenty 
years,  was  not  conclusive  evidence  of  the  defendant's 
right,  but  presumptive  merely ;  and  that  evidence 
tending  to  show  that  such  enjoyment  was  not  acqui- 
esced in,  but  the  right  thereto  contested,  was  proper 
evidence  to  rebut  the  presumption.^ 

§  378.  Where  a  dam  which  makes  backwater  is  in- 
tended to  be  only  temporary,  the  enjoyment  of  it  is  not 
adverse,  and  the  time  which  it  is  used,  cannot  be  con- 
nected with  the  time  during  which  a  permanent  dam^ 
subsequently  erected,  has  been  used,  in  order  to  make 
out  the  length  of  enjoyment  sufficient  to  confer  a  pre- 
scriptive right  When  the  defence  to  an  action  for  the 
obstruction  of  a  watercourse  by  the  erection  of  a  dam 
below  the  plaintiff's  works,  and  thereby  setting  the 
water  back  upon  them,  was  a  right  in  the  defendant 
acquired  by  prescription,  to  raise  the  water,  in  the 
maimer  and  to  the  height  complained  of;  and  it  ap- 
peared that  the  defendant  at  first  erected  a  temporary 
wooden  dam,  by  which  the  water  was  raised  to  that 
height ;  but  he  afterwards,  for  his  convenience  yi  erect- 
ing a  permanent  stone  dam,  discharged  the  water  for 
some  time  through  a  wasteway,  in  consequence  of 
which  the  water  was  so  lowered  as  not  to  flow  up  to 
the  plaintiff's  works ;  and  then,  when  the  permanent 
dam  was  completed,  the  water  was  raised  again  by 
means  thereof  to  the  height  complained  of,  and  was  so 
continued;  it  was  held,  that  the  period  of  user  by 


1  Kichols  o.  Aylor,  7  Ldgh,  (Va.)  R.  546;  and  sy  Ante,  |  217-  221. 
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virtue  of  which  the  prescriptive  right  claimed  by  the 
defendant  could  be  acquired,  did  not  commence  until 
the  water  was  permanently  raised  by  the  stone  dam, 
after  its  completion.^  A  dam  for  a  temporary  purpose, 
though  it  may  imply  permission  from  the  suprarriparian 
owner  to  erect  it,  does  not  authorize,  after  the  decay  of 
it,  the  erection  of  another  dam  in  its  place.' 

§  379.  The  extent  of  the  prescriptive  or  presumed 
right  is  determined  by  the  user^  the  right  aoquired 
being  commensurate  with  the  actual  enjoyment*  In 
Stiles  V.  Hooker,^  it  was  held,  that  where  one  has  had 
the  use,  at  a  given  height,  for  twenty  years,  a  grant 
will  be  presumed  of  the  privilege  of  using  it  at  such 
height,  but  nothing  beyond  can  be  claimed ;  and  if  the 
person  repairs  his  dam,  which  has  kept  the  water  at 
that  height,  so  as  to  raise  the  water  higher,  and  flow 
it  back  upon  an  upper  mill,  an  action  wiU  lie  therefor, 
though  the  dam  itself  remains  at  its  ancient  height; 
that  the  question  is  not  altogether  upon  the  height  of 
the  dam,  but  of  the  water.  In  such  cases,  the  person 
injured  may  reduce  or  change  the  dam  so  as  to  lower 
the  water  to  its  proper  height ;  though  he  has  no  ri^t 
to  demolish  the  dam  entirely.'^ 

§  38Q.  But  a  mill-owner,  who  has  acquired  a  pre* 
scriptive  right  to  keep  up  a  dam  constantiy,  which,  in 


1  Branch  v.  Doane,  17  Conn.  B.  402,  and  18  Conn.  B.  288. 

2  Hepburn  v.  McDowell,  1 7  S.  &  Bawle,  (Penn.)  B.  888. 

3  Ante,  224,  et  seq, 

4  Stiles  V.  Hooker,  7  Cow.  (N.  Y.)  R.  266.  In  RoflBeU  v.  Scott,  9  Cow. 
R.  279,  it  was  held,  in  reference  to  a  prescriptiTe  right  to  flow,  thai  if 
the  dam  be  raised,  and  the  flow  increased  within  twentjr  ^ean,  an  actaon 
lies. 

6  Dyer  v.  Dupui,  5  Whart  (Penn.)  R.  584 ;  and  see  Heath  v.  WnUams, 
12  ShepL  (Me.)  R.  44O. 
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its  usual  operation,  would  raise  the  water  to  a  certain 
height,  although,  from  the  leaky  condition  of  the  dam, 
or  the  rude  construction  of  the  machinery  in  the  mill, 
or  the  lavish  use  of  the  stream,  the  water  has  not  been* 
usually  and  constantly  kept  up  to  such  height ;  yet  if 
he  repair  the  dam,  without  so  changing  it  as  to  raise 
the  water  higher  than  the  old  dam,  when  tight,  would 
raise  it ;  or  if  he  use  the  water  in  a  diflferent  manner, 
and  thereby  keep  up  the  water  more  constantly  than 
before,  this  is  not  a  new  use  of  the  stream,  for  which 
a  land-owner  can  claim  damages,  but  is  a  use  conform- 
able to  the  mill-owner's  prescriptive  right^ 

§  381.  The  owner  of  a  mill  privilege  brought  an 
action  against  the  owner  of  another  mill  privilege 
below  him,  for  an  injury  to  his  privilege,  caused  by  the 
defendant  erecting  a  new  dam  higher  than  his  old  one. 
The  Court,  on  the  trial,  instructed  the  jury,  that  if 
the  plaintiff's  wheels  had  not  been  obstructed  within 
twenty  years  before,  as  since  the  erection  of  the  new 
dam  of  the  defendant,  and  if  such  obstruction  was 
caused  by  the  defendant's  dam,  then  the  law  was  for 
the  plaintiffi  It  was  held,  that  the  instruction  was 
erroneous,  as  the  fact  that  the  plaintiff's  wheels  were 
obstructed  more  after  the  erection  of  the  new  dam 
than  before,  was  not  conclusive  of  the  question  whether 
the  nei¥  dam  exceeded  the  height  of  the  defendant's 
old  dam;  especially  where  it  appeared  in  evidence 
that  other  causes  existed  (causes  other  than  the  height 
of  the  dam)  to  raise  the  water  higher  than  before.^ 

§  382.  There  may  undj^ubtedly  be  a  definite  limita- 


1  Cowell  V.  Thayer,  5  Met  (Mass.)  B.  253. 
*  Maniere  v.  Myen,  6  B.  Mon.  (Ken.)  B.  182. 
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tion  or  modification  of  the  use,  and  one  that  is  practi- 
cable and  measurable.  As  where,  for  example,  accord- 
ing to  the  custom  of  the  country,  a  saw-mill  or  other 
faiill  has  been  kept  up  in  the  winter  only,  and  the  mill- 
owner  has  uniformly  been  accustomed  to  draw  off  the 
water  sufficiently  early  in  the  spring  to  allow  the 
growth  of  a  crop  of  grass,  and  to  continue  it  down 
until  the  hay  is  made,  it  must  be  regarded  as  establish- 
ing a  right  to  a  winter  privilege  only,  and  not  a  con- 
stant privilege ;  and  then  flowing  the  land  through  the 
year,  exceeds  the  limit  and  measure  of  the  miUrOwnefs 
prescriptive  righi^  So,  where  a  dam  had  been  kept 
up  more  than  twenty  years,  but  the  water  had  been 
drawn  down  six  weeks  in  each  year,  between  June 
and  October,  to  enable  the  land-owners  to  get  clay,  it 
was  considered  good  evidence  of  a  right  to  keep  up 
the  dam  subject  to  such  limitation.^ 

§  383.  In  determining  the  legal  rights  of  parties,  the 
law  doubtless  looks  rather  to  practical  than  to  theoretic 
cal  distinctions,  and  seeks,  as  far  as  possible,  to  place 
them  upon  grounds  permanent  and  general,  and  upon 
principles  applicable  to  the  generality  of  cases,  without 
varying  by  a  slight  change  of  circumstances.  When 
the  prescriptive  right  is  once  established,  it  should  be 
construed  favorably  to  the  party  who  has  acquired  it' 
Conformably  to  these  rules,  it  has  long  been  held,  that 
where  one  has  acquired  a  right  to  raise  and  maintain  a 
head  of  water,  by  using  it  for  one  purpose,  he  may  use 
it  for  another ;  he  may,  for  instance,  substitute  a  cotton 


1  Per  Shaw,  C.  J.,  in  Cowell  v.  Thayer,  ti5.  sup. 
9  Bolivar  Maiiiif.  Go.  v.  Neponset  Maiiu£  Co.  16  Pick.  (Mass.)  R  241. 
And  see  Ante,  §  224  -*  2$1. 
9  See  opinion  of  Shaw,  G.  J.,  in  Cowell  v.  Thajer,  ub.  «•/». 
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factory  for  a  saw-mill,  and  the  like ;  and  tlus,  upon  the 
gronnd,  that  any  other  rule  would  stop  all  improve- 
ment  in  machinery.^ 

§  383  a.  To  establish  a  prescriptive  right  to  flow  by 
a  dam,  it  is  not  necessary  that  the  dam  should  be  mainr 
tained  for  the  whole  period,  on  the  same  spot ;  it  being 
sufficient  to  show  that  it  has  been  maintained  on  the 
same  milMiej  though  removed,  from  time  to  time,  to 
HffereiA  places  upon  such  site.^ 

§  384.  The  question  was  one  of  an  extended  enjoy- 
ment of  a  prescriptive  rights  in  Chapman  v.  Thames 
Manu&cturing  Company.  A  owned  lands  actjoining  a 
lake,  into  which  the  waters  of  the  lake  were  drawn  for 
the  use  of  the  mill  below.  The  dam  of  the  mill-pond, 
and  the  mill  were  ancient,  and  the  owners  of  them  had 
cut  a  channel  through  a  sand-bar  anciently  formed, 
near  the  outlet,  to  let  the  water  of  the  lake  pass  to  the 
pond  and  thence  to  the  mill;  which  channel,  when 
£Qled  with  sand,  by  the  flowing  of  the  water  of  the 
lake,  such  owners  would  occasionally  clear  out  In  an 
action  brought  by  A  against  B  for  raising  recently,  by 
means  of  a  conduit  through  the  sand-bar,  instead  of 
the  former  channel,  the  water  of  the  lake,  so  as  to 
cause  it  to  overflow  A's  land,  to  a  greater  extent  than 
they  had  been  accustomed  to  flow ;  it  was  held,  that  A 
having  acquired  the  right  to  have  the  water  kept  down 
to  the  level  to  which  it  was  accustomed  to  flow,  after 
the  removal  of  the  natural  obstruction,  might  lawfully 
enforce  that  right,  if  the  water,  even  by  natural  causes, 
became  again  obstructed ;  atid  that  the  facts  alleged 


1  See  Ante,  §226-281. 

>  Stackpole  v.  Caitis,  2  Red.  (Me.)  R.  388. 

3  Chapman  v,  Thames  Manuf.  18  Conn.  R.  269. 
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being  proved,  B  was  liable,  although  the  sand-bar  and 
the  filling  up  of  the  channel  from  natoral  causes,  with- 
out any  act  of  B,  would  raise  the  water  in  the  lake  as 
high  and  cause  it  to  overflow  A's  land  to  the  same 
extent 

§  384  a.  An  instrument  was  made  under  seal  be- 
tween the  owner  of  a  mill-dam  and  the  owner  of  land 
flowed  thereby,  stipulating,  on  the  part  of  the  owner  of 
the  dam,  that  he  would  reduce  its  height  to  a  specified 
point,  and  forever  keep  it  so  reduced  to  that  point ; 
and  grarding  on  the  part  of  the  land-owner,  a  right  to 
flow  his  land  by  a  dam,  while  it  continued  reduced  to 
the  stipulated  point ;  reserving,  however,  the  right  to 
annul  the  grant,  whenever  the  dam  should  be  raised 
above  that  point  It  was  held,  1st;  that  the  covenant 
of  the  owner  of  the  dam  to  keep  its  height  reduced 
was  an  independent  covenant ;  2d,  that  the  contingent 
reservation  by  the  land-owner  to  annul  his  grant,  gave 
no  election  to  the  owner  of  the  dam  to  raise  it,  after 
having  once  reduced  it  to  the  stipulated  point;  3d 
such  a  reservation  affords  no  protection  to  the  dam- 
owner,  in  a  suit  upon  his  covenant  to  keep  the  dam 
reduced ;  4th,  in  such  suit,  whatever  previously 
acquired  right  of  maintaining  the  dam  to  its  original 
height,  may  have  been  vested  in  the  owner  by  prescript 
tiany  he  is  precluded  hy  Ms  covenant,  from  setting  up 
such  previous  right  as  a  defence.^ 

§  385.  A  prescriptive  right  to  overflow  land,  or  set 
back  the  water  upon  an  upper  mill  privilege,  may  be 
lost  or  extinguished  by  a  total  non-user  for  the  full 


1  Stinson  v.  Gardiner,  3  Red.  (Me.)  R  94. 
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length  of  time  required  to  gain  it ;  ^  and  so  likewise  by 
wnUi/  ofpossesmn?  The  easement  of  flowing  land,  how- 
ever, if  created  by  an  express  grant,  is  not  lost  by  a 
mere  non-user  for  twenty  years;  for,  as  has  been 
before  laid  down,  a  distinction  in  this  respect  is  recog- 
nized between  an  easement  created  by  deed  and  one 
created  by  prescription.  In  the  one  case,  there  must 
not  only  be  disuse,  but  an  actual  adverse  user,  and  in 
the  other,  mere  disuse  is  sufficient.'  But  both  ease- 
ments gained  by  prescription  and  those  acquired  by 
express  grants,  may  become  extinguished  by  an  aban- 
donment for  a  less  period  than  twenty  years,  if  the 
abandonment  is  attended  by  certain  acts  of  the  owner 
showing  an  intention  to  surrender,  and  the  person 
whose  land  is  affected  by  the  easement,  or  has  been 
subject  to  be  flowed,  conducts  himself  under  the  influ- 
ence of  the  evidence  of  such  intention.^  It  was  in 
this  mode  that  the  prescriptive  right  to  flow  land  was 
extinguished,  by  the  judgment  of  the  Court,  in  Taylor 
V.  Hampton,^  a  full  account  of  which  has  already  been 
presented.^  Where  a  mill-owner  who  has  a  grant  of  a 
right  to  flow  certain  lands,  suffers  his  mill  to  go  to 
decay,  and  ceases  to  flow  the  land,  and  a  highway  is 
then  made  across  the  land,  he  cannot,  by  afterwards 
granting  his  mill  privilege  and  right  to  flow,  authorize 
his  grantee  to  overflow  such  highway  by  means  of  a 


1  See  the  doctrine  in  relation  to  this  subject  considered  Ante,  §  240  - 
247 ;  French  v.  Brain  tree  Manuf.  Ca  28  Pick.  (Mass.)  R.  216. 
a  See  Ante,  §  191-200. 

3  See  Ante,  §  252 ;  Mower  v.  Hutchinson,  9  Yt.  R.  242. 

4  See  as  to  the  doctrine  of  Extinguishment  of  Easements,  §  246  -  253. 

5  Taylor  v.  Hampton,  4  M'Cord,  (S.  C.)  R.  96. 

6  Ante,  §  248. 
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new  mill-dam  on  the  site  of  the  old  one.^    Again,  an 
express  declaration  by  the  owner  of  a  mill  privilege, 
that  it  is  no  longer  his  intention  to  keep  up  the  mill, 
accompanied  with  corresponding  acts,  snch  as  remov- . 
ing  the  dam  and  mill,  giving  notice  of  such  intention 
to  those  whose  lands  he  has  flowed,  and  to  whom  he  had 
paid  damages,  will  be  deemed  an  extinguishment  of 
the  privilege.^    Still  a  non-user  alme  of  a  prescriptive 
right  to  flow  for  a  period  less  than  twenty  years,  is  not 
sufficient  evidence  of  an  abandonment  of  such  right' 
§  386.  As  stated  in  a  former  chapter,  the  enjoy- 
ment of  an  incorporeal  hereditament  for  twenty  years 
may  be  shown  not  to  have  been  adverse,  by  evidence 
that  the  premises  in  question  have  been  in  the  pos- 
session of  a  tenant  for  Ufe  or  years^  or  that  the  party 
has  been  under  legal  disabiUty}     Where   there  was 
injury  done  to  church  lands>  by  a  rivulet  being  penned 
back  upon  them  by  a  head-stock,  and  the  existence  of 
the  head-stock  for  about  twenty  years  was  proved ;  it 
was  held,  that  the  evidence,  though  it  would  be  in 
general  sufficient,  was  not  so  in  this  case,  as  no  grant 
of  a  prior  incumbent  would  bind  his  successor.^     Time 
does  not  run  against  a  privilege  of  flowing  reserved  in 
a  deed,  until  some  default  or  acquiescence  is  shown,  as 
where  the  reservation  is  to  the  heirs  and  assigns  of 
the  grantor.^ 


1  Commonwealih  v,  Fisher,  6  Met  (Mass.)  R.  488. 
>  French  v.  Braintree  Mazitif.  Ca  28  Pick.  (Mass.)  R.  216 ;  and  see 
Fitz  V.  Stevens,  4  Met  (Mass.)  R.  428. 

3  Williams  v.  Felson,  28  Pick.  (Mass.)  B.  141. 

4  Ante,  §281-240. 

6  Wall  V.  Nixon,  8  Smith,  B.  816. 

6  Butz  V,  Ihrie,  1  Bawle,  (Fenn.)  B.  218. 
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Parol  License. 

§  387.  The  right  of  flowing  land,  or  of  making  back- 
water, is  an  incorporeal  hereditament,  and,  therefore, 
can  only  be  created  by  deed,  or  by  prescription,  which 
supposes  one.^  The  utmost  effect  which  a  parol  license 
to  flow  land  has,  is  to  protect  the  person  acting  by  the 
authority  of  it  against  an  action  for  damages  until  it 
is  revoked  by  the  licenser.  A  licensee  may  give 
evidence  of  the  license,  and  thus  defeat  a  claim  for 
damages  by  the  licenser,  sustained  while  the  license 
remains  unrevoked.  To  allow  a  parol  license  to  con- 
vey any  permanent  interest  in  land,  or  one  which  can 
be  assigned  by  the  licensee,  or  descend  to  his  heirs, 
would  be  directly  contrary  to  the  statute  of  frauds.^ 
It  was  so  expressly  adjudged  in  Vermont  ;^  and  a  grant 
of  the  right  of  flowing  land  without  paying  dama- 
ges^ under  the  statute  of  Massachusetts  regulating 
mills,  was  held  to  be  an  easement,  and  an  interest  in 
hndy  and  could  only  be  made  by  deed ;  although  a 
claim  for  mere  damages  caused  by  the  flowing  might 
be  waived  by  parol,  inasmuch  as  it  is  always  a  good 
defence  to  a  claim  for  a  sum  of  money,  that  it  has 
been  paid  or  satisfied  by  agreement^  In  a  complaint 
for  flowing  the  land  of  the  complainant,  in  Maine,  the 
Court  held,  that  the  right  to  overflow  the  complainant's 
land^  without  paying  damages,  could  not  be  established 


1  Ante,  §168-178. 

*  That  such  is  the  tnie  doctrine  in  regard  to  parol  UcenseS)  the  leader 
is  referred  back  to  Chap.  VUL,  in  which  all  the  cases  upon  the  subject  are 
reriewed  and  commented  on. 

9  Hall  r.  Chaffee,  IS  Yt  K  150. 

4  Fitch  V.  Sejmonr,  9  Met  (Mass.)  B.  462. 
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by  proof  of  a  parol  agreement  or  license  made  Mrith  his 
grantor.'  In  giving  judgment  in  this  case,  the  Court 
considered,  that  the  decision  in  Clement  v.  Durgin,  in 
that  State,^  should  not  be  construed  to  go  further  than 
to  settle  the  rights  between  those  parties  as  to  the 
payment  of  damages,  and  to  persons  similarly  situated. 
The  most  that  can  be  accomplished  by  a  parol  license, 
is,  that  it  may  work  the  eztingukkment  of  an  ease- 
ment ;'  as  where,  for  example,  permission  is  given  to 
the  person  whose  land  is  subject  to  be  flowed  by  virtue 
of  a  written  grant  or  by  prescription,  by  the  mill- 
owner  to  remove  his  dam,  and  the  other  party  by  labor 
and  by  incurring  expense,  has  removed  the  daoL  But 
a  Court  of  Equity,  as  we  have  seen,  though  it  does  not 
hold  that  -a  right  in  land  passes  by  a  parol  license, 
will  hold,  that  wherever  one  party  has  executed  it 
by  taking  possession  and  expending  money,  the  other 
party  is  bound  to  carry  it  into  execution.* 


1  Seidenspaiger  v.  Spear,  5  ShepL  (Me.)  B.  123.    See  llkewiie  Bnoch 
V.  Doane,  17  Ck>iin.  R.  402. 
8  Clement  v.  Dui^n,  5  GreenL  (Me.)  R.  9. 

3  See  Ante,  §  816. 

4  See  Ante,  §  318,  H  seq. 
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CHAPTER  X. 

OP  THE  NATURE  07  THE  INJURIES  DONE  TO,  AND  BT  MEANS 
OF,  A  WATERCOURSE ;  THE  REMEDIES ;  AND  OF  THE  PARTIES, 
PLEADINGS,  AND  EVIDENCE. 

1.  Nature  of  sach  LijarieB. 

2.  Bemedj  hj  Act  of  the  Party. 

3.  Bemedies  at  Law. 

I        4.  Action  on  the  Case. 

5.  By  whom  to  be  brought 

6.  Against  whom  to  be  brought 

7.  The  Dechiratidn. 
#   8.  Fleas. 

9.  Evidence. 

10.  Actions  of  Covenant  and  Assumpsit 

11.  Equitable  Bemedies. 

1.  Nciure  of  9uch  Iryuries. 

I  388.  It  has  been  seen,  that  every  diversion  and 
anreasonable  detention  of  the  water  of  a  waterconrse, 
by  one  riparian  owner,  is  an  invasion  of  the  rights  of 
the  riparian  owners  below  him ;  and  also  that  throwing 
the  water  back  beyond  the  line  where  the  water  enters 
upon  the  land  of  the  party,  is  an  invasion  of  the  rights 
of  the  riparian  owner  above  him.  The  principle  npon 
which  the  Common  Law  proceeds  in  respect  to  such 
invasions  of  the  rights  of  riparian  owners,  is,  as  there 
has  already  been  several  times  occasion  to  observe,  sic 
utere  tuo  ut  aUemim  non  Icedas,  enjoy  your  own  property 
in  such  a  manner  as  shall  cause  no  detriment  to  another 
person.  Every  injury  then  to  a  watercourse,  as  by 
diverting  it,  and  every  injury  by  means  of  a  water- 
course, by  throwing  the  water  back  upon  another  ripa- 
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lian  owner  aboye,  ia  repugnant  to  this  maxim,  and  is 
a  species  of  tort  denominated  a  nuisance;  and. when 
private  rights  only  are  ijivolved,  a  private  "  nuisance." 
The  distinction  between  ^nuisance"  and  ^trespass"  is, 
that  the  former  is  only  a  consequence  or  result  of  what 
is  not  directly  or  immediately  injurious,  J[>ut  its  effect 
is- injurious.  A  person  who  digs  a  channel,  or  erects  a 
dam  on  his  own  land,  does  no  more  iiian  what  is,  in 
itself,  lawful,  but  as  the  effect  of  his  so  doing,  is  to 
divert  the  water  from  a  natural  watercourse  to  the 
loss  of  a  riparian  owner  below,  or  to  turn  it  back  to 
the  injury  of  a  riparian  owner  above,  such  acts  become 
unlawful ;  the  law  in  such  instances  taking  care,  says 
Blackstone,  ^  to  enforce  the  pi^ecept  of  gospel  moraliiy 
of  ^  doing  to  others  as  we  would  that  they  should  do 
unto  ourselves.'"  Trespass,  on  the  other  hand,  is  a 
direct  and  immediate  invasion  of  property,  as  treading 
down  grass  in  a  neighbor's  field,  or  destroying  his 
inclosures.  Having  said  thus  much  as  to  the  nature  of 
the  injuries  to  and  by  means  afy  a  watercourse,  we  pro- 
ceed next  to  treat  of  the  legal  and  most  proper  modes 
of  obtaining  redress. 

%  Reme^  hy  Act  of  ike  Parfy. 

§  389.  It  is  very  well  known,  that  private  nuisances 
may  be  removed  by  the  party  aggrieved,  if  it  can  be 
peaceably  done,  or  without  occasi(ming  a  rioi^    Thus, 


1  8  Black.  Comm.  5.  *<  Note,  reader,"  aays  Lord  Coke,  **  there  are  two 
ways  to  redress  a  ntdsance,  one  by  action,  and  in  tiiat  he  AaSL  reoofver 
damages,  and  have  judgment,  that  the  nnisance  shall  be  xemov^d^  caat 
down,  or  abated,  as  the  case  requires;  or  the  party  aggxioTed  may  enter 
and  abate  the  nuisance  himself."  Batten's  Case,  9  Rep.  54  b.  It  was 
resohed  by  all  the  Justices,  "  that  a  man  aggrieved  by  a  mnaanoe  may 
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if  a  ditch  is  dug^  by  means  of  whioh  the  water  is  di- 
verted from  the  land  of  a  riparian  proprietor  through 
whose  land  it  would  otherwise  flow  in  its  natural 
course,  he  may  go  upon  the  land  of  the  wrongdoer 
and  fill  it  up.^    So  the  law  affords  the  owner  of  land 
protection  against  the  flow  of  backwater  on  his  land 
or  upon  his  mill,  and  he  may  lawfully  enter  upon  the 
land  of  the  person  causing  the  injury,  and  remove  the 
obstruction  by  which  it  was  occasioned.^    Indeed  in 
all  cases  of  wrongfully  diverting  or  detaining  the 
water,  and  of  flowing  land,  &c.,  the  aggrieved  party 
may,  by  the  Common  Law,  enter  the  close  of  his 
neighbor  for  the  purpose  of  abaHnff  the  nuisance,  or 
removing  the  cause  of  the  injury  to  which  he  has  been 
thus  subject'    In  Missouri,  to  divert  or  obstruct  a 


enter  upon  the  land  of  another  and  abate  the  nniaanoe,  by  tibe  Common 
LaW|  without  preflcription,  and  trespasi  will  not  lie  against  him,  either  for 
the  entjy  or  abatement**  Broke's  Abridg.  ^Naiaance,"  £  151  b.  pi.  88. 
In  8  BoUey  Abt.  Nnnni,  (S.)  if  a  man  erecti  anj  thing  npon  his  own  sofl 
which  is  a  nninnoe  to  mj  mill,  house,  or  land,  I-  maj  remain  (estmer)  on 
mj  own  soil,  and  throw  it  down.  And  so  I  may  enter  on  his  soil  and  throw 
down  the  nnisanoe,  and  justify  this  in  an  action  of  trespass.  This  passage 
was  lelied  on  in  Raikes  v.  Townaend,  2  Smith,  iU  9,  as  an  audiority  for 
eonfinisg  the  right  to  al^ate  a  nuisance  to  the  cases  of  a  nuisance  to  a  mill, 
house,  and  land ;  but  Lord  Ellenborough,  C.  J.,  said,  **  These  cases  are 
only  put  as  instances."  Hie  case  before  him  was  an  action  for  the  obstruc- 
tion of  a  rivulet,  by  means  whereof  the  defendant's  cattle  could  not  obtain 
water  so  plentifully  as  before,  and  the  defendant  entered  upon  the  soil  of 
the  plaintiff,  and  abated  the  dam.  And  see  Great  Falls  Ck>.  v,  Worster, 
15  New  Hamp.  R.  412;  Huy  v.  Ck)hoe8  Co.  8  Barb.  (N.  T.)  Sop.  Co. 
B.42. 

»  Vin.  Abr.  Tit «  Nuisance.* 

S  Colbum  V.  Richards,  18  Mass.  R.  420;  Heath  r.  Williams,  18  Shepl. 
(Me.)  R.  209. 

8  Jebb  V.  PoTcy,  1  Esp.  R.  679;  Cowper  v.  Barber,  8  Taunt  R.  99; 
Hodges  r.  Raymond,  9  Mass.  R.  816 ;  Gleason  v.  Gray,  4  Conn.  R.  418 ; 
Strong  r.  Benedict,  5  Conn.  R.  210;  Greenskde  v.  Halliday,  6  Bing.  R. 
879 ;  Dimmett  v.  Eskridge,  6  Munf.  (Ya.)  R.  806. 
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private  watercourse,  is  held  by  the  Common  Law  to 
be  a  private  nuisance;  and  although  obstructions  to 
private  watercourses  are  declared  by  statute^  public 
nuisances,  yet,  it  is  held,  that  such  statute  is  merely 
cumulative^  and  made  for  the  sake  of  the  remedy, 
and  not  with  a  view  to  alter  or  affect  the  remedies 
afforded  by  the  Common  Law  to  individuals  for  such 
injuries* 

§  390.  Li  abating  a  private  nuisance,  a  party  is 
bound  to  use  reasonable  care  that  no  more  damage  be 
done  than  is  necessary  for  effecting  his  purpose.' 
Thus,  where  the  plaintiff  had  a  right  to  irrigate  his 
meadow  by  placing  a  dam  composed  of  loose  stones 
across  a  watercourse,  and  occasionally  a  board  or 
fender,  and  he  fastened  the  board  with  two  stakes, 
which  he  had  no  right  to  do,  the  defendant  was  held 
liable  for  pulling  down  tho  board,  as  well  as  the 
stakes,  although,  as  owner  of  the  adjoining  land,  he 
was  lawfully  empowered  to  abate  the  l&tter.^  So  if  a 
person  entitied  to  raise  a  stream  of  water  to  a  certain 
height,  raises  it  higher  than  he  is  entitied  to  do,  the 
person  injured  thereby,  though  he  may  reduce  the 
dam,  has  no  right  to  demolish  it*  The  owner  of  a 
water-mill  has  so  much  of  an  easement  in  the  land 


1  Rev.  Stat  Missouri,  1815,  dt  "  Mills  and  Mill-dams,"  s.  2S,  p.  408. 

s  Welton  V,  Martin,  7  Missou.  R.  S07.  The  statate  of  Iowa  maku^  it 
a  penal  offence  to  injure  a  mill-dam,  does  not  take  awaj  the  oommon-law 
right  to  abate  the  nuisance.    State  v,  Moffett,  1  Greene,  (Iowa,)  R.  S47. 

3  Ck>m.  Dig.,  Action  on  the  Case  for  a  Nuisance ;  1  C^bb.,  Real  Fk<^ 
§  431 ;  Gates  v,  Blincoe,  2  Dana,  (Ken.)  R.  158 ;  Moffet  o.  Brewer,  1 
Greene,  (Iowa,)  R.  848. 

4  Greenslade  v.  Hallidaj,  6  Bing.  R.  379. 

5  Dyer  V.  Depni,  5  Whart  (Penn.)  R.  684 ;  Heath  v.  WilUama,  12 
BhepL  (Me.)  R.  44. 
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below,  for  the  free  passage  of  the  water  from  the  mill, 
in  the  nataral  channel  of  the  stream,  as  to  give  him 
a  right  to  enter  upon  the  land  for  the  purpose  of 
removing  obstructions  to  the  free  flow  of  the  water ;  "^ 
but  in  so  doing  he  must  not  occasion  any  unnecessary 
damages.'  The  right  or  the  duty  of  the  mill-owner 
in  such  cases,  to  place  on  the  adjoining  banks,  or  to 
carry  oflF  the  materials  taken  out,  may  depend  on  the 
nature  of  the  materials,  and  other  circumstances  in 
the  particular  case.  If  the  stream  is  walled  up,  and 
the  stones  have  fsdlen  in,  it  would  seem  to  be  the  right 
and  the  duty  of  the  mill-owner,  in  removing  the  stones, 
to  replace  them  on  the  wall.  If  the  material  be  soil, 
which  has  &llen  from  the  adjoining  bank,  and  which 
may  be  useful  to  the  owner  of  the  land,  for  the  pur* 
pose  of  enriching  the  soil,  or  otherwise,  it  would  be 
the  duty  of  the  mill-owner  to  place  it  on  the  bank  for 
his  use.  But  if  it  be  material  not  useful,  it  would  be 
the  duty  of  the  mill-owner  to  remove  it  off  the  land 
in  a  reasonable  time,  and  in  a  manner  the  least  preju- 
dicial  to  the  owner  of  the  land.^ 

§  391.  Still  if  the  person  injured  by  the  nuisance  of 
a  diversion  or  obstruction  of  a  watercourse,  abate  no 
more  than  is  necessary,  any  damage  resulting  from 
the  act  to  him  who  occasioned  the  nuisance,  must  be 
submitted  to.^  Where  one  riparian  owner  erects  a 
dam  partly  on  his  own  land  and  partly  on  the  land  of 
another,  and  the  other  thereupon  pxdls  down  the  part 
of  the  dam  which  is  on  his  land,  by  which  the  entire 


1  PreBCOtfc  V.  V^lUams,  5  Met  (Man.)  R.  429. 
>  Frescott  v.  White,  21  Pick.  (Man.)  fi.  841. 
9  Per  Shaw,  C.  J.,  in  Presoott  v.  WUte,  ub.  wp. 
4  Woobych  on  the  Law  of  Waters,  &c.,  225. 
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dam  is  prostrated,  the  act  of  pulling  down  the  part  of 
the  dam  will  be  held  justifiable.^ 

§  392.  The  thing  complained  of  cannot  be  abated 
until  it  actually  becomes  a  nuisance ;  so  that  if  one 
see  his  neighbor  commencing  any  work  which  probsr 
bly  will,  when  completed,  be  a  nuisance,  it  cannot  be 
abated  while  in  an  inoffensive  state,'  though  the  person 
whose  rights  are  thus  in  jeopardy  may  seek  protection 
in  a  Coiurt  of  Equity.  If  a  riparian  proprietor  on  a 
river  in  which  the  public  have  an  easement  for  the 
passage  of  lumber,  erects  a  dam  which  obstructs  such 
passage,  another  below  him  cannot  justify  the  erection 
of  a  dam  which  causes  the  water  to  overflow  the  dam 
above,  on  the  ground  that  it  is  a  puAKc  nuisance.' 

§  393.  It  is  laid  down  by  Blackstone,  that  if  a 
nuisance  is  abated  by  the  party  injured,  he  is  entitled 
to  no  action  for  the  damage ;  and  the  reason  he  gives 
is  —  there  was  choice  of  two  remedies,  either  without 
suit,  by  abating  it,  or  by  suit,  in  which  both  damages 
may  be  recovered  and  the  nuisance  removed ;  but  the 
election  having  been  made  of  one  remedy,  the  pariy  is 
precluded  from  the  other.  But  this  rule,  as  it  regards 
the  remedy  by  an  action  on  the  case  for  the  recovery 
of  damages,  which  we  shall  soon  consider,  must  be 
subject  to  qualification,  for  the  party's  right  to  bring 
this  action  may  attach  before  the  removal  of  the  nui- 
sance, and  it  wpuld  be  inconsistent  with  well-estab- 
lished principles,  to  preclude  him,  in  an  action  on  the 
case  for  damages,  fi*om  a  recovery  of  damages  sustained 
prior  to  the  abatement^ 

1  W^igford  V.  Gill,  Cro.  Eliz.  269. 

s  12  Mod.  R.  510 ;  Holfs  Cases,  499 ;  Ante,  §  140. 

'  Odiorne  v.  Lyford,  9  N.  Hamp.  R.  502. 

*  Gleason  v.  Gray,  4  Conn.  B.  418. 
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3.  Remedies  at  Law. 

§  394.  In  addition  to  the  remedy  for  private  nui- 
sances by  act  of  the  party,  or  by  ahatemerd^  there  have 
been  known  in  the  law  the  following  judicial  remedies  : 
1.  The  writ,  Qwod  Permittat  Prastenere.  2.  Assize  of 
Nuisance.  3.  Action  on  the  Case.  The  Qmd  Permittat^ 
&c.,  was  an  an  ancient  remedy  in  the  nature  of  a  writ 
of  right,  which  commanded  the  defendant  to  permit 
the  plaintiff  to  abate  the^  nuisance,  and,  upon  his  re- 
fusal, to  summon  him  to  appear  in  Court  and  show 
cause  why  he  refuses.  The  plaintiff  has  judgment 
both  to  abat^  the  nuisance,  and  to  recover  damages ; 
and  the  w^rit  could  be  maintained  as  well  for  the 
alienee  of  the  party '  first  injured,  as  against  the 
alienee  of  the  party  first  injuring.  The  Assize  of 
Nuisance^  was  a  writ  wherein  it  was  stated,  that 
the  party  injured  complains  of  some  particular  act 
done  ad  nocumenium  Uheri  tenementi  sui,  and  com- 
manded the  sheriff  to  summon  an  assize,  that  is,  a 
jurff,  and  view  the  premises,  and  have  them  at 
the  next  commission  of  assizes,  that  justice  be  done 
therein.  If  the  assize  passed  for  the  plaintiff,  he  had 
judgment  to  have  the  nuisance  abated,  and  to  recover 
damages.^  But  both  these  remedies  have  become 
obsolete,^  and  fell  into  disuse  in  England,  long  before 
they  were  expressly  abolished  by  the  Act  of  3  &  4 
Wm.  c.  27,  s.  36.'    The  Action  on  the  Case,  the  nature  of 


1  8  Black.  Comm.  220,  221 ;  9  Rep.  55. 

'  Blunt  V.  Aiken,  15  Wend.  (N.  Y.)  R.  525 ;  TTaggoner  v.  Germaine, 
3  Denio,  (N.  T.)  R.  806 ;  Great  Falls  Co.  v.  Wowter,  15  N.  Hamp.  R. 
412,485. 

8  In  a  case  in  Pennsylrania,  as  late  as  1828,  C.  J.  Gibson,  in  delivering 
the  opinion  of  the  Court,  said,  that  notwithstanding  the  recognition  of  the 
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which^  and  the  proceedings  in  which,  we  shall  next 
consider,  only  enables  the  party  to  recover  satisfaction 
for  the  damage  he  has  suffered,  and  there  is  no  judg- 
ment therein  for  the  removal  of  the  nuisance ;  but  as 
every  continuance  of  a  nuisance,  after  damages  re- 
covered, is  held  to  be  a  fresh  one,  a  new  action  will 
lie ;  and  probably  very  exemplary  damages  would  be 
given,  if,  after  one  verdict  against  him,  the  defendant 
should  persist  in  continuing  it.^ 

4.  Action  on  the  Case. 

§  395.  This  remedy  is  the  judicial  one  now  always 
resorted  to  in  the  usual  cases  of  consequential  injmj 


assize  of  nuisance  as  an  existing  remedy,  it  had  been  inoidentallj  wa^ggatM^ 
that  it  was  not  too  late  to  discard  it ;  tKat  he  was  not  for  leyiviDg  obsofets 
forms,  but  ihat  it  was  too  late  to  make  a  stand  now,  it  having  been  estab- 
lished by  repeated  decisions  of  this  Court,  that  all  Common-Law  actkns 
that  had  not  been  abolished  by  tiie  legislature,  were  in  force  in  Fomsjl- 
vania  precisely  as  they  are  in  England.  He  considered  the  case  befan 
him  as  a  pregnant  instance  of  the  inconvenience  of  the  rule,  yet,  he  adds, 
he  would  be  the  last  to  shake  what  has  been  as  firmly  established  as  a  tiwa 
of  decisions  by  the  Court  in  the  very  last  resort  can  establish  any  tUng. 
The  ground  on  which  it  had  been  recognized  was,  that  it  was  all  along  a 
living  remedy,  although  dormant ;  and,  like  the  man  who  awaking  from  a 
trance  of  twenty  years  in  the  Catdcill  mountains,  was  so  altered.  Chat  on 
returning  to  his  native  village  his  former  acquaintances  did  not  know  hint 
the  assize  of  nuisance  is  to  be  received  with  the  same  modifications  in 
practice  which  time  had  impressed  upon  the  forms  of  other  adioiis. 
Bamet  e.  Ihrie,  17  &  &  Bawie,  (Penn.)  R.  175.  And  see  %  Bion.  B. 
192 ;  9  S.  &  Bawle,  B.  823  ;  11  B).  371 ;  Brack.  Law  Miscd.  24S. 

^  Li  Massachusetts,  is  a  provision  by  statute,  that  where  judgment  shall 
be  rendered  for  the  plaintiff,  in  an  action  on  the  case  for  a  nnisaiice,  **•  tiie 
Court  may,  on  motion  of  the  plaintiff,  in  addition  to  the  common  execu- 
tion, issue  a  warrant  to  abate  the  nuisance,*'  and  it  leaves  it  within  die  discre- 
tion of  the  Court  to  grant  or  refuse  such  motion.  The  provision  is  ruse- 
dial,  and  not  unconstitutional  when  applied  to  a  nuisance  created,  and 
action  brought,  before  the  ^tute  was  passed.  Bemis  v.  dark,  11  Pick. 
(Mass.)  B.  452. 
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done  toj  or  iy  tneam  (f,  a  watercourse.  tThe  general 
resiQt  of  the  English  authorities,  renders  it  very  clear, 
that  where  the  damage  does  not  immediately  ensue 
from  the  act  complained  o^  it  is  consequential,  and 
case  is  the  proper  remedy;  and,  on  the  contrary, 
where  the  act  itself,  and  not  the  consequence  of  it, 
occasions  the  mischief,  trespass  is  the  right  action.^ 
If  a  person  pour  water  upon  his  neighbor's  land,  the 
injury  is  immediate,  and  trespass  should  be  brought ; 
but  if  he  stop  a  watercourse  on  his  own  land,  or  place 
a  spout  in  such  a  direction  as  to  damage  the  land  of 
another,  the  mischief  of  the  latter  acts  is  consequential^ 
and  the  party  should  bring  an  action  on  the  case.^ 


^  Woobych,  222,  who  cites  CtaUy  on  Pleading,  ed.  1811,  vol.  L  pp.  125, 
126.  To  draw  the  line  of  distinction  between  trespass  and  case.  Judge 
Groold,  of  Connecticat,  considers  to  be  the  most  sabtle  part  of  the  law. 
We  are  indebted  to  this  very  learned  lawyer  for  the  following  rules,  which 
he  has  given  in  his  Law  Lectures :  «^  When  the  original  act  occasioning 
the  injury  was  forcible,  the  remedy  is  in  some  cases  trespass,  in  others 
trespass  on  the  case.  If  the  forcible  act  is  immediately  injurious,  trespass 
is  the  proper  action ;  if,  on  the  contrary,  the  injury  fi>r  which  redress  is 
sought,  is  the  remote  or  consequential  effect  of  the  forcible  aot,  the  remedy 
b  trespass  on  the  case.  As,  if  A  throws  a  log  across  a  highway,  and  B 
injures  himself  by  falling  over  it,  here  the  injury  to  B  is  consequential, 
and  the  remedy  is  trespass  on  the  case.  The  difficulty  is  in  applying  the 
last  mle,  and  in  distinguishing  what  is  the  immediate  and  what  the  conse- 
quenM  effect  of  any  forcible  act  The  injuiy  to  be  immediate  within 
"tiie  rule,  need  not  be  the  instantaneous  effect  of  the  forcible  act  When 
it  is  instantaneous,  there  is  no  difficulty  in  the  applicalaon.  Lijnries  which 
are  not  the  instantaneous  effect  of  some  forcible  act,  are  in  some  cases 
regarded  as  immediate,  in  others  consequential.  1.  When  the  inunediate 
or  proximate  cause  of  the  injury  produced  is  but  a  continuation  of  the 
original  force,  the  effect  is  immediate.  2.  On  the  other  hand,  when  the 
original  force  ceases  before  the  injury  or  damage  commences,  such  injury 
or  damage  is  consequential,  and  the  author  of  it  is  liable  in  trespass  on 
the  case  only.  These  two  general  rules,  Judge  Grould  thinks,  will  embrace 
every  possible  case. 

*  Woolrych,  222 ;  Chitty  on  Pleading,  ed.  1811,  vol.  i.  pp.  125, 126. 
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The  defendant  caused  water  to  overflow  the  plaintiff's 
fishery,  by  throwing  down  a  weir  in  the  plaintiff's 
close,  where  the  defendant  was  a  trespasser,  and  tres- 
pass was  brought  There  was  also  a  count  in  case, 
and  it  was  urged,  that  this  was  not  a  trespass,  and  that 
trespass  could  not  be  joined  with  case.  The  latter  ob- 
jection was  assented  to  by  the  Court,  but  the  opinion 
of  the  Court  was,  that  the  act  complained  of  was  a 
plain  trespass.^  On  the  other  hand,  where  the  defend- 
ant dug  ditches,  and  so  diverted  the  plaintiff's  water 
out  of  the  river  and  damaged  the  meadows  of  the 
plaintiff,  an  action  on  the  case  was  brought;  audit 
was  moved  to  arrest  the  judgment,  because  it  had  not 
appeared  in  evidence  that  the  diversion  of  the  water 
was  consequential  to  the  digging  of  the  ditches,  and 
thus  that  trespass  was  the  proper  foiftsL  But  the 
Court  ^aid,  that  the  injury  should  be  intended  after 
the  verdict  to  have  been  consequential^  So  where 
one  had  a  right  to  enter  upon  the  yard  of  another,  and 
he  fixed  a  spout  there  which  discharged  water  upon 
the  plaintiff's  land,  it  was  held,  that  case,  and  not  tres- 
pass, should  have  been  brought,  and  judgment  ^as 
given  for  the  defendant' 

§  396.  The  action  on  the  case  is  also  the  proper 
remedy  for  the  proprietor  of  a  house,  whom  it  annoyed 
by  the  continual  dropping  of  water  from  an  adjoining 
dwelling.  Upon  such  an  occasion,  a  feoffment  was 
made  of  the  new  house,  and  the  only  question  was, 
whether  an  action  would  lie  against  the  new  feoffee 


i  Conrtnef  v.  Collet,  1  Ld.  Raym.  274 ;  12  Mod.  Bep.  164,  cited  in 
Woolrych,  ut  supra, 

2  Leveridge  v.  HoskinB,  11  Mod.  R.  257^  cited  in  Woofaycli,  tU  stpra, 

3  Reynolds  v.  Claike,  2  Ld.  Rajm.  1399 ;  also  cited  ut  supra. 
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for  a  continnance  of  the  nuifiance^  and  the  Court  held 
that  it  would.^  An  action  of  the  same  nature  was  also 
held  to  Uq  against  a  party  for  contmuing  a  bank,  so  as 
to  surround  the  plaintiff's  meadow  with  water.  It 
appeared  that  the  bank  had  been  raised  before  by  the 
feoffor  of  the  defendant^  and  the  Court  said,  that  a 
remedy  might  be  had  against  an  heir  under  such  cir- 
cumstances.^ According  to  another  report  of  this 
authority,  some  doubt  appears  to  have  been  enter- 
tained by  two  of  the  judges,®  and  at  length,  after  ad- 
journing the  case,  judgment  was  given  for  the  defend- 
ant^ upon  the  ^  ground,  that  Msise  of  nuisance^  or  quod 
permittat,  should  have  been  brought^  In  another  early 
case,  the  defendant^  by  erecting  a  new  mill  on  his  own 
land,  flowed  the  plaintiff's  mill ;  the  flowing  was  held 
to  be  a  consequence  of  the  erection,  and  so  case  was 
the  proper  action.*^ 

§  397.  In  this  country  there  seems  to  be  no  diver- 
sity as  to  the  propriety  of  suing  in  an  action  on  the 
case  for  the  usual  injuries  done  to  or  by  means  of  a 
watercourse.®  Where  case  was  brought  by  the  plain- 
tiff as  owners  of  certain  miUs,  and  entitled  to  all  the 
stream,  except  what  they  had  leased  to  the  defend- 
ants ;  and  the  complaint  was,  that  the  defendants  had 


1  R<^e  V,  Boife,  8  Mod.  R.  858,  cited  there  in  Beswick  v.  Ck>mbdoii ; 
S.  C.  cited  in  5  Bep.  101,  and  Woolrych,  228. 

2  Beswick  v,  Ck>mbdon,  Ibid. 

3  Cro.  Eliz.  408. 

4  Ibid.  520. 

5  Broome  v,  Moidaunt,  1  Cro.  112. 

8  Where  the  defendant^  sajs  Mr.  Dane,  so  disturbs  the  plaintiff  in  his 
stream  or  watercourse,  as  to  occasion  consequential  damages,  case  is  the 
proper  action,  in  all  cases  where  the  defendant  do^s  the  original  act  on 
hjfl  own  land.    8  Dane's  Abr.  10. 
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diverted  more  water  than  they  had  a  right  to  take ; 
it  was  held,  that  case  was  the  proper  form  of  action 
and  not  jcovenant.^  In  Maryland,  where  the  action 
was  trespass  for  breaking  the  plaintiff's  close^  and 
erecting  thereon  a  wall,  by  which  the  plaintiff  was  pre* 
Tented  from  using  the  water  in  her  well,  —  the  &ct8 
were,  that  the  weU  did  not  belong  to  the  plaintiff^  but 
to  the  defendant,  and  was  on  the  land  of  the  latter, 
l^ongh  the  plaintiff  had  a  right  to  use  the  water  in  ii 
It  was  held  that  the  action  could  not  be  sustained^  and 
that  the  plaintiff's  remedy  for  being  deprived  of  the 
use  of  the  water  was  an  action  on  the  case.'  In  Masssr 
chusetts,  if,  in  consequence  of  the  opening  of  a  sluice 
on  land  upon  which  the  mill'K)wner  has  a  right  to  enter, 
the  plaintiff's  land  is  flowed,  it  is  considered  that  case 
and  not  trespass  is  the  proper  form  of  action.^ 

5.  By  wJum  to  be  brought. 

§  398.  The  tenant  in  possession  may  sue  for  a  nui- 
sance, even  though  it  be  of  a  temporary  nature  only, 
but  if  the  nuisance  be  of  a  permanent  nature,  and 
injurious  to  the  inheritance,  the  reversioner  may  also 
have  an  action ;  and  both  the  tenant  in  possession,  and 
the  reversioner  are  respectively  entitled  to  recover 
damages  commensurate  with  the  injury  sustained  by 
him.*    As  the  reversioner  is  bound  by  lapse  of  time 


1  Bigelow  V.  Battle,  15  Mass.  B.  818. 

s  Shafer  v.  Smith,  7  Har.  &  Johns.  (Md.)  B.  67. 

8  Fisk  V.  Framingham  Man.  Co.  12  Pick.  (Mass.)  B.  67. 

4  Com.  Dig.  Tit  Action  on  the  Case,  Nuisance,  B. ;  Jackson  v.  Pesked, 
1  M.  &  Sel.  B.  284 ;  Alston  v.  Scales,  9  Bing.  B.  8 ;  Baxter  v.  Taylor, 
4  B.  &  Adol.  B.  72 ;  Bell  v.  Twentyman,  1  Adol.  &  EU.  R  (K.  S.)  766 ; 
Bavb  r.  Jew^tt,  18  N.  Hamp.  B.  S8 ;  Sumner  v.  Tileston,  7  Pick.  (Man) 
B.  198. 
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when  he  is  knowing  of  an  encroachment  upon  a  privi- 
lege belonging  to  the  inheritance,  it  would  be  great 
injustice  not  to  allow  him  to  preserve  his  rights  by 
maintaining  an  action  during  the  continuance  of  the 
particular  estate.^  The  reversioner,  it  should  seem, 
may  maintain  an  action  for  any  disturbance  which  in 
its  present  form  is  injurious  to  the  possession,  and 
which,  without  any  further  interference  by  the  act  of 
man,  would,  in  the  ordinary  course  of  things,  continue 
to  be  so  on  the  determination  of  the  particular  estate.^ 
In  an  action  brought  by  a  reversioner  of  a  close  against 
the  defendant  for  the  non-repair  of  a  gutter  running 
through  the  close  to  the  mill  of  the  defendant,  whereby 
the  water  oozed  through  and  carried  away  the  soil  of 
the  close,  one  defence  was,  that  the  injury  was  the 
consequence  of  the  tenant  in  possession  of  the  close 
penning  back  the  water  and  watering  his  meadow. 
Chief  Justice  Tindal  said,  he  thought  this  no  defence,  as 
the  owner  of  the  reversion  was  suing  for  a  permanent 
injury  to  his  estate,  and  that  he  could  not  be  met  with 
the  answer,  that  the  injury  arose  out  of  the  wrongful 
act  of  the  tenant,  for  which  the  defendant  might  have 
maintained  an  action  against  him.  That  was  merely 
the  personal  act  of  the  tenant ;  and  it  did  not  appear 
that  there  was  any  legal  duty  in  the  owners  and  occu- 
piers of  the  close  to  do  any  act,  the  neglect  of  which, 
by  the  tenant,  had  occasioned  the^  injury.'  Building  a 
roof  with  eaves  which  discharge  rain-water  by  a  spout 
into  adjoining  premises,  is  an  injury  for  which  the 


1  See  Ante,  §  283. 

s  Gale  &  What  on  Easem.  294,  citing  Bower  v.  Hill,  1  Bing.  New  B. 
555. 

3  Egremont  v.  Putnam,  1  Moo.  &  Malk.  B.  404. 

40* 
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landlord  of  such  premises  may  recover  as  reversioner, 
while  they  are  under  demise,  if  the  jury  think  there  is 
damage  to  the  reversion.^  A  reversioner  of  a  freehold 
may  maintain,  after  a  tenancy  for  years,  an  action  on 
tiie  case  against  one  who  erects  a  dam  on  ihe  adjacent 
ground,  and  backs  the  water  of  the  stream  into  the 
plaintiff's  race  * 

§  399.  If  the  disturbance  be  continued,  a  fresh  ac- 
tion may  be  maintained  by  the  alienee,  Aether  he  fill 
the  situation  of  tenant  in  possession  or  reversioner;' 
and  the  right  of  a  mortgagee  to  commence  an  action, 
exists  as  soon  as  he  takes  possession  of  the  mortgaged 
premises  *  An  action  may  also  be  supported  by  a  de- 
visee  for  a  continuance  of  the  nuisance  ;^  but  an  action 
will  not  lie  by  an  executor,  for  a  nuisance  done  in  the 
lifetime  of  the  testator.^ 

§  400.  With  respect  to  parceners,  joint-tenants,  and 
tenants  in  common,  the  two  former  must  join  in  suing 
for  injuries  to  real  property,  both  in  real  and  personal 
actions  ;^  but  tenants  in  common  must  in  general  sever 
in  real  actions ;  though  in  personal  actions,  as  for  tres- 
pass or  nuisance  to  their  land,  they  may  join,  because 
in  these  actions  the  damages  survive  to  alL^  In  action 
for  diverting  a  watercourse,  tiie  plaintiff  declared  as 


1  Tacker  v.  Newman,  11  Adol  &  £11.  R.  40. 
3  Bipka  V.  Sei|;eant,  7  Watts  &  S.  (Penn.)  B.  9. 

3  Penraddock's  Case,  5  Rep.  101 ;  Shadwell  v.  HnteliiDBon,  S  B.  St  AdoL 
R.97. 

4  Hatch  t.  Dwigbt,  1 7  Mase.  B.  289. 

9  Cio.  Jac.  281 ;  1  H.  &  McHen.  (Md.)  B.  224. 

<  Holmes  v.  Moore,  5  Pick.  (Mass.)  B.  267.  An  action  on  the  caae  fi)r 
diverting  wat«r,  dies  with  the  plaintiff.    Und. 

"7 1  Chitt  Plead.  66 ;  Bac.  Abr.  Tit  Joint  Tenants,  E. 

8  1  Chitt  Plead.  66;  2  Bl.  B.  1077;  5  T.  B.  247;  Ma7  v.  Ptafar,  It 
Pick.  (Mass.)  B.  84. 
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tenants  in  common,  and  had  shown  their  several  titles 
in  the  declaration,  when  it  was  objected  that  they 
ought  not  to  have  joined ;  but  the  Court  overruled  the 
objection,  observing  that  this  was  a  matter  concerning 
the  possession,  whereby  the  profits  of  the  land  were 
diminished.^ 

§  401.  One  tenant  in  common  may  maintain  an 
action  on  the  case  against  his  co-tenant  for  diverting 
the  water  from  their  common  mill,  for  separate  pur- 
poses of  his  own;^  and  so,  if  one  tenant  in  comm<Hi 
of  land  upon  which  a  mill  is  situated,  erects  a  dam 
below  on  the  same  stream,  upon  his  several  estate,  and 
thereby  flows  the  common  property,  to  the  injury  of 
his  co-tenant,  the  latter,  may  maintain  an  action  on 
the  case  against  him.^ 

6.  Against  whom  to  he  hroughi. 

§  402.  He  who  has  been  the  author  of  a  nuisance, 
is  answerable  for  all  the  consequences  thereof,  and 
although  after  damages  recovered  in  an  action  for 
erecting  it,  another  action  cannot  be  maintained  for 
the  erection,  yet  it  may  for  a  ciyntinuance  of  the  same 
nuisance.  The  continuance  of  that  which  was  origi- 
nally a  nuisance  is,  in  fact^  a  new  nuisance.^    If  the 


1  Stone  V.  Bromwich,  Ydv.  B.  161. 

<  Blanchaxd  v.  Baker,  8  GreenL  (Me.)  B.  258. 

s  Odiorne  v.Lyfoid,  9  N.  Hamp.  B.  502. 

4  If  A  divert  water  by  pipe  and  cock  to  his  house,  every  turning  of  the 
cock  is  a  new  nuisance.  Com.  Dig.  Tit  Action  on  the  Case  for  Nuisance. 
Hodges  V.  Hodges,  5  Met  (Mass.)  B.  205.  New  action  may  be  bsooght 
for  the  continuance  of  the  nuisance,  and  the  action  may  be  continaed  from 
time  to  time  till  the  defendant  is  compelled  to  abate  the  nuisance.  The 
first  action  is  considered  as  a  trial  of  the  question,  iriMther  a  anisaace  or 
not,  and,  iherrfore,  it  is  not  proper,  in  the  first  instance,  to  give  ezem- 
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owner  of  the  land  on  which  ihe  nuisance  is  created 
lets  the  land,  an  action  for  the  continuance  will  lie  ;^ 
for  he  who  has  been  the  author  of  a  nuisance,  cannot 
exonerate  himself  from  liability  therefor  by  alienating 
it  and  the  land  under  it.^  Where  a  nuisance  is  created 
by  a  person  on  his  own  land  by  obstructing  a  water- 
course, to  the  injury  of  the  land  of  another,  and  the 
party  erecting  the  nuisance  then  conveys  the  premises 
to  a  purchaser  with  warranty,  he  nevertheless  remains 
liable  in  an  action  on  the  case,  for  the  damage  occa- 
sioned by  the  continuance  of  the  nuisance  suf>sequent 
to  the  conveyance.^  In  such  cases  an  action  for  the 
nuisance  lies,  at  the  option  of  the  party  injured,  either 
against  the  person  who  originally  created  it,  or  the 
person  in  possession  of  the  premises  who  suffers  it  to 
continue ;  so  that  if  a  person  erects  a  mill  to  the  nqi- 
sance  of  another,  every  occupier  of  it  afterwards,  who 
permits  a  continuance  of  the  nuisance,  is  subject  to 
an  action.^  In  a  case  in  Maryland,  where  the  action 
was  for  diverting  a  watercourse,  the  Court  were  of 
opinion,  and  so  directed  the  jury,  that  the  action  wonld 
lie  against  the  person  who  diverted  it,  and  against  the 


plary  damages,  but  such  only  as  will  compensate  for  actual  Iobb.  But 
where  the  abating  the  nuisance  will  restore  the  premises  to  the  same  Talue 
and  use  as  before  the  nuisance^  and  no  real  loss  has  been  as  jet  sustained, 
the  damages  should  be  smaU ;  but  if  after  this,  the  nuisance  should  be 
continued,  and  a  new  action  brought,  then  the  damages  should  be  so  ex- 
emplary as  to  compel  an  abatement  of  the  nuisance.  Caruthers  v.  TiUman, 

1  Hajw.  (N.  C.)  R.  501 ;  Anon.  v.  Deberry,  Jb.  248 ;  Bradley  «.  Amis, 

2  lb.  899. 

1  2  Salk.  R.  460;  1  Lord  Baym.  R.  718. 

9  8  Dane,  Abr.  57. 

3  Waggoner  v,  Jermaine,  8  Denio,  (N.  Y.)  B.  206,  which  liniitB  and 
explains  the  decision  in  Blunt  v.  Aiken,  15  Wend.  (N.  Y.)  B.  622. 

^  Staples  V.  Spring,  10  Mass.  R.  72;  Baldwin  v.  Calkilis,  10  Wend. 
(N.  Y.)  R.  167;  Beidelman  v.  Foulke,  5  Watts,  (Fenn.)  R.  808. 
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assignee  of  the  land,  or  any  person  who  kept  up  the 
obstruction  which  changed  the  watercourse ;  but  that 
no  adventitious  accidental  advantages  derived  from 
the  use  of  the  water  running  in  its  present  course, 
would  amount  to  a  continuance  of  the  nuisance,  with- 
out some  act  done  to  keep  up  the  obstruction  occa- 
sioning the  diversion  of  the  course  of  the  stream ;  and 
that  the  present  action  could  not  be  supported  without 
showing  those  acts  were  done  since  the  title  of  the 
land.^  If  a  party  buy  the  reversion  during  a  tenancy, 
and  the  tenant  afterwards,  during  his  term,  erects  a 
nuisance,  the  reversioner  is  not  liable  for  it ;  but  if 
such  reversioner  re-let,  or,  having  an  opportunity  to 
determine  the  tenancy,  omit  to  do  so,  allowing  the 
nuisance  to  continue,  he  is  liable  for  such  continu- 
ance.* 

§  403.  But  as  the  purchaser  of  land  might  be  sub- 
ject to  great  injustice  if  made  responsible  for  conse- 
quences of  which  he  is  ignorant,  and  for  damages 
which  he  never  intended  to  occasion  or  continue,  it  has 
been  held  ever  since  Penruddock's  case,'  that  where  a 
party  was  not  the  original  creator  of  the  nuisance,  he 
must  have  notice  of  it,  and  a  request  must  be  made  to 
remove  it,  before  any  action  can  be  brought*  Where 
a  dam  was  erected,  and  land  in  consequence  flowed, 
by  the  grantor  of  an  individual,  the  grantee  will  not 
be  liable  for  the  damages  in  continuing  the  dam  and 
flowing  the  land  as  before,  except  on  proof  of  notice 


A  Hughes  v.  Mnng,  3  H.  &  McHen.  (Md.)  R.  441. 

2  Bex  V.  Pedley,  1  Adol.  k  Ell.  K.  822. 

3  Penruddock'B  Case,  5  Rep.  101. 

*  Brent  v.  Hadden,  Cro.  Jac-  656 ;  Pierson  v.  Glean,  2  Green,  (N.  J.) 
R.  36 ;  Pltimmer  v.  Harper,  8  N.  Hamp.  R.  88. 
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of  damage  and  of  a  special  request  to  remove  the 
nuisance.^  But,  of  course,  where  such  or  any  other 
nuisance  is  committed  by  the  defendant  himself,  no 
notice  or  request  is  necessary  to  entitle  the  plaintiff  to 
a  recovery.' 

§  404.  Where  a  nuisance  is  committed  by  several, 
and  is  a  malfeasance y  the  plaintiff  may  sue  any  of  those 
who  did  the  wrong,  and  the  nx)n-joinder  of  the  others 
cannot  be  pleaded  in  abatement;^  but  if  the  parties 
committing  the  tort  are  joint  owners  of  land,  and  the 
tort  consisted  in  the  amismn  of  some  act,  which,  as 
such  owners,  they  are  bound  to  perform,  then  all  must 
be  joined  in  the  action,  as  in  such  case  the  title  to 
the  realty  will  come  in  question ;  that  is,  whether  the 
defendants,  by  reason  of  their  ownership,  were  bonnd 
to  perform  the  act,  for  the  omission  of  which  the  action 
is  brought^  If  one  of  two  tenants  in  common  of  a 
mill,  is  guilty  of  maifeasance  by  using  it  to  the  nui- 
sance of  a  stranger,  the  other  owner  (not  actually 
participating)  is  not  liable.  As  where  four  persons 
owned  a  saw-miU,  in  the  body  of  which  three  of  them 
erected  a  lath-mill  for  their  separate  use,  the  rubbish 
thrown  from  which  obstructed  the  mills  below,  the  one 
having  no  interest  in  the  lath-mill  was  held  not  liable 
in  an  action  against  all  the  owners  of  the  saw-milL^ 


1  Woodman  v.  Tufls,  9  N.  Hamp.  R.  88 ;  Johnson  v.  Lewis,  IS  Conn. 
E.  803.  ^ 

9  Branch  v.  Doane,  17  Conn.  R.  402. 

3  1  Chitt  Read.  76 ;  Sutton  v.  Chirk,  6  Taunt  R.  29. 

4  1  Chitt  Plead.  76. 

5  Simpson  Vv  Seavey,  8  GreenL  (Me.)  R.  188. 
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7.  The  Declaration. 

§  405.  Firsts  as  to  aUeffotion  of  title.  In  an  action 
on  the  case  for  a  nuisance,  the  plaintiff  must  show  in 
his  declaration^  that  at  the  time  of  the  nuisance^  he 
was  entitled  to  the  estate  to  which  the  nuisance  was 
done ;  as  for  diverting  a  watercourse  from  his  mill,  he 
must  show  that  he  was  seised  of  the  null.  But  the 
plaintiff's  possession  is  sufficientiy  set  forth  in  his 
declaration,  by  an  averment,  that  at  the  tim,e  of  tibe 
commission  of  the  tort,  he  was  ^^  seised  in  his  demesne 
as  of  fee;"  seised  in  law  being  sufficient,  and  a  state- 
ment and  proof  of  an  actual  pedis  possesm  is  not  nieces- 
sary  in  order  to  maintain  the  action.^  If  the  plaintiff 
allege  that  his  father  was  seised  and  died,  and  a  de- 
scent to  himself,  by  virtue  of  which  he  was  seised, 
without  alleging  an  entry,  it  is  enough.^ 

§  406.  Where  the  plaintiff,  in  an  action  for  an  ob- 
struction to  his  mill^  declared  that  he  was  seised  and 
possessed  of  the  mill,  and  the  evidence  was,  that  it  was 
occupied  by  a  tenant  at  will,  at  a  rent  reduced  on 
account  of  the  obstruction,  the  declaration  was  sup- 
ported; for  the  possession  of  the  tenant  was  the 
possession  of  the  plaintiff,  and  the  injury  was  conse- 
quential upon  a  wrong  done  while  the  plaintiff  was  in 
actual  possession,  and  the  damage  was  sustained  by 
him  alone.' 


1  Hart  V.  Evans,  8  Barr,  (Penn.)  B.  18 ;  Noriham  v.  Hurley,  22  Law 
Jonm.  B.  (N.  S.)  183,  and  S.  C.  18  Eng.  Law  &  Eq.  R.  164. 

*  Com.  Dig.  Tit "  Action  on  the  Caae  for  Noisance ; "  3  Dane's  Abr.  54. 

3  Sumner  v.  Tileston,  7  Pick.  (Mass.)  R.  198.  But  Putnam,  J.,  dis- 
sented, on  the  ground  that  the  declaration  was  upon  an  injury  to  the  pos- 
BeaBOTj  light  to  the  whole  mill,  during  the  whole  time  set  forth,  and  the 
-verdict  had  been  found  accordingly. 
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§  407.  If  the  plaintiff  be  in  possession  he  need  not 
set  forth  his  title  to  his  premises,  but  declare  only  that 
he  was  possessed.^  With  respect  to  the  words  ^  was 
and  still  is  possessed/'  the  latter  expression  ^  still  is^" 
is  immaterial  \  it  being  sufficient  to  show  that  the  pre- 
mises which  have  sustained  the  injury  were  in  the  pos- 
session or  occupation  of  the  plaintiff  at  the  tune  of  the 
damage.  This  point  was  decided  in  an  action  on  the 
case  for  digging  a  bank.  It  appeared  that  the  close, 
at  the  time  of  the  injury,  was  possessed  by  two  tenants ; 
but  at  the  time  of  the  action  brought,  it  was  possessed 
by  one  only.  By  Mansfield,  C.  J. :  ^  Tou  must  sup- 
port your  declaration  by  proving  that  when  the  injury 
was  committed,  the  close  was  in  the  occupation  of  the 
persons  mentioned  in  the  declaration,  and  then  you 
have  done  enough."^ 

§  408.  Although  the  plaintiff  is  at  liberty  to  declare 
upon  his  possession  generally,  yet  if  he  undertakes  to 
set  out  a  title,  and  does  it  insufficiently,  the  declaration 
is  bad.^  A  party  appropriating  water  running  inuae- 
morially  through  his  land,  although  not  enjoyed  for 
twenty  years,  may  maintain  an  action  for  a  diversion 
from  the  ancient  channel ;  but  where  he  had  claimed 
this  right  as  the  owner  of  a  mill  not  twenty  years  old, 
and  not  in  respect  of  land,  the  Court  refused  to  allow 
him  to  amend,  and  he  was  not  entitled  to  damages 
given  in  respect  of  a  different  right,  although  the  tight 
was  specially  found  by  the  jury.*  The  real  ground  of 
this  decision  appears  to  have  been,  that  not  only  was 


1  2  Ld.  Baym.  R.  1569. 

s  Yowles  V.  Mill^,  8  Taa&t.  R.  187. 

3  1  Wms.  Sannd.  164  a. 

4  Fiankum  v.  Falmouth,  2  Add.  &  EU.  B.  462. 
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the  title  different^  but  the  right  |l^oved  was  altogether 
a  different  one  from  that  stated  in  the  declaration.  The 
light  proved  was  to  the  flow  of  the  stream  in  its  ac- 
customed course ;  in  other  words,  as  incident  to  the 
ownership  of  the  land.^  The  right  alleged  was  in  re« 
spect  of  an  appropriation,  which,  to  confer  a  title,  must 
have  been  ancien^  and  mi^t  have  been  in  derogation 
of  the  natural  easement,  and,  at  all  events,  was  totally 
irrespective  of  it^ 

§  409.  It  was  said  by  Mr.  J.  Holrotd,  that  ^  in  cases 
of  contract  and  prescription,  the  allegation  must  be 
proved  as  laid ;  but  that  rule  is  not  applicable  to  cases 
of  tort  where  the  right  is  merely  inducement  to  the 
action.  In  this  case,"  he  continues,  ^  the  plaintiff  is 
entitled  to  judgment  if  he  has  a  right  of  common,  and 
that  right  has  been  disturbed  by  the  defendant  Now 
he  has  stated  a  right  in  his  declaration,  and  has  proved 
the  same  right  in  part,  by  his  evidence,  and  I  think 
that  entitles  him  to  damages  jn^o  tanto"  ^  This  reason- 
in  g  was  considered  to  be  applicable  to  the  declaration 
in  Twiss  v.  Baldvmi,  in  Connecticut^  It  was  contended 
ia  that  case,  that  where  plaintiffs  set  out  a  right  to  use 
the  water  according  to  its  natural  course,  and  without 
tnterruptumj  this  was  descriptive  of  their  right  and  must 
be  proved.  But  the  Court  overruled  the  objection, 
saying :  Here  the  plaintiff  declare  on  a  right  to  the 
use  of  the  water  without  interruption ;  yet  they  also 
state,  that  the  defendants  have  a  jdam  dbovcy  which,  of 
course,  must  form  some  interruption.    Of  this,  however. 


1  See  Ante,  §  90,  814. 

s  Gale  &  What,  on  Easepci.  303. 

3  BicketB  V.  Sawlej,  2  B.  &  AdoL  R.  360. 

4  Twin  V.  Baldwin,  9  Conn.  B.  291. 
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they  do  not  complaiif  but  that  they  have  unreasonably 
penned  and  stopped  the  water.  This  unreasonable  de- 
tention, then,  is  the  burden  of  the  complaint ;  and  if 
the  allegation  respecting  the  natural  course  of  the 
stream,  or  the  right  to  enjoy  it  without  hindrance  or 
interruption,  were  stricken  out,  it  would  not  affect  the 
plaintiff's  right  to  recover.  *  Williams,  J.,  in  delivering 
the  judgment,  observes :  ^Is  there  such  a  variance  be- 
tween the  proof  exhibited  and  the  allegations,  that  the 
plainti£&  cannot  recover?  It  is  said  that  the  plain- 
tiffs have  set  forth  a  prescriptive  right;  and  there- 
fore must  prove  it.  The  claim  in  the  declaration  is, 
that  on  the  28th  of  June,  1830,  and  ever  since,  the 
plaintiff  had  a  clock  manufactory  on  a  stream  called 
the  Harbor,  and  that  they  had  a  right  to  use  and  employ 
the  water  of  said  stream ;  and  that  the  same  should 
flow  without  interruption,  over  and  through  their  land, 
and  in  their  raceway,  to  their  manufactory,  in  a  conve- 
nient and  customary  manner,  according  to  the  natural 
and  usual  flow  of  said  stream,  and  without  the  hindrance 
of  the  defendants  or  any  other  person.  This,  it  is  said, 
is  a  presumptive  right,  which  must  be  precisely  proved. 
The  claim  is  to  the  enjo3rment  of  the  water  in  a  conve- 
nient and  customary  manner ;  but  whether  this  is  to  be 
proved  by  occupancy,  or  grant,  or  prescriptioii,  does 
not,  and  need  not  appear.  That  the  right  is  set  out  as 
prescriptive  rights  formerly  were,^  or  as  they  now  are, 
in  a  plea,^  will  not  be  claimed.  But^  it  is  said  that  the 
words  currere  $olebat  et  comuevit^  are  considered  as  equi- 
valent to  setting  out  a  title  by  prescription.*    It  is  true 

1  LuttrePs  Case,  4  Co.  R  84. 
»  Am.  Prec.  Dec.  200. 

3  Surry  v.  Piggot,  PopK  R.  171 ;  Heblethwttte  v.  F^Jmer,  3  Mod.  R. 
25 ;  Tenant  v.  Godinn,  2  Ld.  Baym.  R.  ION. 
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that,  in  support  of  a  veidict,  wh«re  ilieae  words  were 
found'  in  a  declaration^  the  Court  would  {Nresume  that  a 
prescriptiye  right  was  proYed  under  them ;  but  it  does 
not  follow  that  they  would  nave  been  so  conadered,  had 
the  objection  been  made*  under  a  demuirer.  Indeed 
Lord  Holt^  whose  opinion  has  been  relied  upon,^  held  in 
a  prescription  for  ancient  lights,  that  the  words  etmsueml 
est  debuU  would  not  be  sufficient  upon  a  demuirer.  As 
it  is  now  settled  that  bare  possession  is  suffidient  to 
support  an  action  of  this  kind,'  there  is  no  necessity  to 
set  out  a  prescriptive  right,  for  the  purpose  of  defeating 
the  plainti£^  by  suppomng  a  yaiianoe  to  exist  between 
the  allegations  and  the  proofs.  This  declaration  is 
much  like  the  form  now  used  in  England,  founded  on 
possession,  where  it  is  intended  to  avoid  the  predse- 
ness  required  in  setting  out  a  prescriptive  right."  ^ 

§  410.  A  plaintiff  in  an  action  for  the  diverBion  of 
water,  alleged  in  his  declaration  a  reversionary  interest 
in  three  closes  of  land,  to  wit:  tiree  ponds  filled  with 
water,  one  pond  being  upon  each  of  the  said  doses,  and 
a  right  to  the  flow  of  the  water  into  the  said  closes,  for 
supplying  the  said  ponds  in  the  said  closes  with  water 
for  the  watering  of  cattle ;  and  the  defendant  traversed 
the  right  to  tiie  flow  of  the  water  as  alleged.  It  ap- 
peared in  evidence  at  the  trial,  that  the  plaintiff  had 
enjoyed  an  immemorial  right  to  the  flow  of  this  water 
into  an  ancient  pond  in  one  of  his  closes,  but  that^ 
above  thirty  years  ago,  he  made  a  new  pond  in  each  of 
the  three  closes,i»and  turned  the  water  so  as  to  supply 


1  BoseweU  v.  Prior,  1  Ld.  Ba7m.  IL  392;  S.  C.  S  Salk.  B.  459. 
S  Anon.  Cro.  Car.  499. 

3  VnUiams  V.  MoreUuid,  2  B.  &  Cress.  R.  910;  Sheers  v.  Wood,  7 
Moore,  B.  845.    And  see  1  Chitt.  PL  392. 
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ihem,  and  thenceforth  disused  the  old  pond,  which  was 
gradually  filled  with  rubbish  and  overgrown  with  grass. 
The  plaintiff's  right  in  res]^ct  of  the  three  ponds  hav- 
ing been  defeated  by  proof  of  an  outstanding  life^state, 
under  2  &  3  Wm.  4,  it  was  field,  that^  under  the  decla- 
ration, he  was  entitled  to  recover  in  respect  of  his  right 
to  the  flow  of  the  water  to  the  old  pond.  ^  The  right 
alleged/'  said  Parke,  B.,  ^  is  a  right  to  have  the  unin- 
terrupted flow  of  certain  surplus  water  into  a  pond; 
and  that  right  is  equally  proved,  whether  it  be  by  pre- 
scription or  lost  grani^  or  under  Lord  Tenterden's  Act ; 
the  declaration  means  no  more  than  this,  that  the 
plaintiff  has  a  right  to  the  overflow  of  water,  either  in 
one  pond,  ot  in  three  ponds."  ^ 

§  411.  In  an  action  on  the  case  for  the  diversion  of 
a  watercourse,  in  vMch  it  was  averred  in  the  declara- 
tion, that  the  plaintiff  was  entitled  to  all  the  water 
which  should  rise  above  a  certain  mark  in  a  dam,  and 
the  evidence  showed,  that  he  was  only  entitled  to  the 
part  of  such  water  which  should  remain  after  a  prior 
use  thereof  by  the  defendant ;  it  was  held  to  be  a  fatal 
variance.  The  plaintiff,  in  his  declaration,  should  have 
alleged  a  right  to  the  surplus  water  of  the  stream  and 
pond  after  satisfying  the  prior  righi^  and  should  have 
stated,  as  the  ground  of  his  complaint^  that  surplus 
water  existed,  or  would  have  existed  but  for  the  wrong- 
fill  acts  complained  of;  and  that  he  had  been  deprived 
of  the  use  of  such  surplus  water  by  such  acts  of  the 
defendant^  So,  if  the  course  of  the* water  is  set  out 
and  described  in  the  declaration  by  metes  and  bounds, 


i  Hale  V.  Oldroyd,  14  M.  &  Welsh.  B.  789. 
9  Wilbur  V.  Brown,  8  Denio,  (N.  Y.)  B.  856. 
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a  Tariance  between  the  statement  and  the  proof  is 
fataL^ 

§  412.  It  being  an  established  rule^  that  in  an  action 
on  the  case  for  damage  to  property/the  plaintiff's  right 
or  interest  in  the  property  should  be  stated  according 
to  the  &ctS)  if  the  plaintiff  declare  as  reversioner,  the 
declaration  must  allege  the  nuisance  to  have  been  to 
the  damage  of  his  reversion^  or  must  state  an  injury  of 
such  a  permanent  nature,  ^  to  be  necessarily  injurious 
to  his  reversion.^  In  Jackson  v.  Pesked/  it  was  held, 
that  a  reversioner  must  set  forth  his  interest,  and  allege 
that  the  damage  was  an  injury  to  the  reversion ;  it  not 
being  sufficient  that  the  injury  complained  of  might  be 
of  such  a  permanent  nature  as  to  affect  the  reversion. 
The  plaintiff  in  that  case  declared  as  a  reversioner  of  a 
yard  and  part  of  a  wall,  which  one  W.  F.  occupied  as 
Ms  tenant ;  and  alleged  that  the  defendant  wrongfully 
placed  on  the  wall  quantities  of  bricks  and  mortar,  and 
raised  it  to  a  greater  height  than  before ;  and  placed 
timbers  on  the  wall  overhanging  the  yard,  on  account 
of  which  the  plaintiff  lost  the  use  of  the  wall,  and  the 
rain  flowed  from  the  wall  on  to  the  yard,  and  the  yard 
and  wall  thereby  became  injured ;  but  as  the  declara- 
tion did  not  allege  that  his  reversion  had  been  preju- 
diced,  the  Court  arrested  the  judgment  Where  the 
property  for  a  portion  of  the  time  is  occupied  by  the 
ovmer,  and  subsequently  he  has  a  mere  reversionary 
interest,  separate  counts  should  be  inserted.^ 


1  Hall  V.  Swift,  6  Scott,  R.  167. 

>  1  SanncL  848 ;  Hale  v.  Oldroyd,  14  M.  &  Welsb.  R  798. 

3  Jackson  v.  Peaked,  1  M.  &  Selw.  R  284. 

4  Baker  v.  SanndexBon,  8  Pick.  (Mass.)  R  848;  DatiB  v.  Jewett,  18  N. 
^amp.  R  88.  ' 
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§  413.  Secondly,  as  to  the  statement  of  the  breach. 
It  is  a  general  role  in  pleading,  that  whatever  facts  are 
necessary  to  constitute  the  cause  of  action  must  be 
directly  and  distinctly  stated  in  the  declaration ;  and 
a  party  who  sues  for  diverting  water,  or  for  creating 
backwater,  cannot  recover  unless  upon  proving  the 
case  as  stated  in  his  declaration ;  ^  but  it  is  sufficient 
to  describe  the  substance  of  the  injury  in  order  to  give 
the  other  party  notice  of  w^at  he  is  to  defend.*  "  It 
would  have  been  sufficient,"  said  Mr.  J.  Le  Blanc,  ^  to 
have  stated  that  they  diverted  the  water  above  the 
navigation  of  the  plaintiflb,  by  means  of  which  the 
injury  complained  of  happened."  •  The  evidence  in 
support  of  the  declaration  which  alleged  a  diversion 
of  a  watercourse  was,  that  the  defendant's  son  had  let 
down  the  weir  of  a  dam  so  that  the  plaintiff's  meadow 
was  flooded,  the  course  of  the  stream  having  been  thus 
checked;  the  learned  Judge,  upon  this,  directed  a 
nonsuit ;  and  the  Court  sustained  the  opinion  that  the 
count  relied  on  in  a  case  of  this  nature  ought  to  be  so 
framed,  as  to  meet  the  particulars  of  the  fact  more 
distinctlj^  and  with  greater  certainty.*  But  the  same 
degree  of  strictness  is  not  always  required*  An  action 
on  the  case  was  brought  for  diverting  the  water  f5rom 
the  plaintiff's  mills;  and  the  obstruction  laid  in  the 
declaration,  was  the  putting  a  dftm  across  the  stream, 
and  cutting  jibove  and  higher  in  the  stream  than  the 
mill,  sluices,  trenches,  channels,  &c.,  so  that  large  quan- 
tities of  the  plaintiff's  water  were  thereby  diverted, 


1  FIttsimons  v,  Liglis,  5  Taunt.  R.  584. 

B  Bigelow  v.  Battle,  15  MasB.  B.  818. 

8  Meney  and  Irwell  Navigation  v.  Douglas,  2  East,  R.  497. 

4  Griffith  o.  Manon,  6  Price,  R.  1. 
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and  the  accustomed  flow  of  the  waterconrse  was 
stopped.  There  was  a  general  count  for  turning  the 
water  out  of  its  usual  course.  The  evidence  wa^  that 
the  defendant  had  put  down  the  dam  in  question  about 
a  mile  above  the  plaintiff's  mills,  and  thus  had  pre- 
vented the  water  from  being  regularly  supplied,  but 
that  the  water  was  not  thereby  diverted,  because  it 
returned  to  its  "regular  course  long  before  it  reached 
the  plaintiff's  mills,  and  there  was  no  waste  of  the 
water.  It  was  proved,  however,  that  the  plaintiff  had 
sustained  injury  by  reason  of  the  interruption  of  the 
regular  supply ;  and  it  was  upon  this  objected,  that 
the  mischief  had  been  misdescribed  in  the  declaration ; 
for  the  complaint  should  have  been,  that  the  water  had 
been  irregularly  or  insufficiently  supplied,  or  that  it 
did  not  reach  the  plaintiff's  mill  at  the  proper  time. 
The  jury  having  found  for  the  plaintiff  notwithstand- 
ing, it  was  moved  to  enter  a  nonsuit  upon  the  above 
objection,  but  Mr.  J.  Bubbouoh  said,  that  it  was,  in  fact, 
stated  in  the  declaration,  that  the  water  did  not  run  to 
the  plaintiff's  mills  as  it  was  accustomed  to  run ;  and 
that  the  objection  was  merely  technical,  which  ought 
not  to  be  allowed  after  verdict^ 

§  414.  The  general  rule  in  cases  of  tort  is,  that  it  is 
sufficient  if  psort  only  of  the  allegation  stated  in  the 
declaration  be  proved,  provided  that  what  is  proved 
affords  a  ground  for  maintaining  the  action,  supposing 
it  to  have  been  correctly  stated  as.  proved."  A  and  B 
being  owners  of  lands  and  mills  on  the  opposite  sides 
of  a  watercourse,  which  miUs  were  operated  by  the 
waters  of  such  river,  raised  a  dam  across  it    A  brought 


1  Shean  v.  Wood,  7  Moore,  R.  845. 

•  Ricketti  V.  Seelway,  2  B.  &  Aid.  B.  860. 
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an  action  on  the  case  against  B  for  unlawfallj  raising 
the  dam  on  his  side  of  the  riyer,  in  such  a  manner  as 
to  inundate  B's  wheel  and  milL  In  his  declaration  A 
alleged,  that  he  was  entitled  to  the  free  course  of  the 
water  of  such  river,  and  to  its  use  for  his  mill,  by 
means  of  the  dam,  free  and  undisturbed ;  and  in  sup- 
port of  this  allegation,  A  gave  in  evidence  an  in- 
denture, executed  many  years  before,  from  which  both 
parties  derived  their  titles,  providing,  that  when  there 
should  be  water  enough  in  the  pond,  all  the  mills 
might  be  improved,  without  let  or  hindrance;  but 
when  there  should  be  want  of  water,  the  party  under 
whom  B  claimed,  should  have  the  sole  power  of  draw- 
ing the  water  out  of  his  pond,  for  his  mills,  three  whole 
days  in  four,  and  the  party  under  whom  A  claimed, 
should  have  the  lik^  power,  one  day  in  four.  It  was 
held,  that  there  was  no  variance  sufficient  to  defeat  a 
recovery  by  A;  for  the  indenture  proved  the  right 
alleged,  either  for  the  whole  time,  or  for  one  day  in  ' 
four ;  and  in  either  case,  A  was  entitled  to  recover  to 
the  extent  of  the  injury  proved,^ 

§  415.  In  an  action  for  flowing  the  plaintiffs  land, 
where  the  defendant  had  the  right  to  keep  tlie  sluices 
in  the  dam  shut,  except  when  the  water  was  at  a  cer- 
tain height,  and  he  kept  them  shut  when  he  should 
have  opened  them;  it  was  held,  that  the  plaintiff 
might  declare  generally,  that  the  whole  dam  was 
unlawfully  kept  up;^  and  recover  upon  showing  that 
the  gdte^  only  were  unlawfully  kept  up;  and  that 
there  was  no  variance  between  such  proof  and  tiie 
declaration.^ 


*  Baidick  v.  Glasko,  18  C!onii.  B.  494. 
B  HatchixiMii  v.  Gnmger,  18  Yt  B.  886. 
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§  415  a.  As  a  general  rule>  if  special  damages  be 
claimed  for  an  alleged  tort^  they  mus{  be  set  out  in 
the  declaration  as  inducement,  or  distinct  grounds,  for 
superadded  damages.  But  where  the  damages  arise 
necessarily  from  the  tortious  act,  it  would  seem  not  to 
be  necessary  to  set  them  out ;  the  tortious  act  being 
itself  the  gravamen  of  the  action,  and  the  necessarily 
resulting  injuries  being  only  the  measure  of  the  dam- 
ages. In  an  action  for  a  private  nuisance  for  turning 
the  course  of  a  stream,  so  that  it  no  longer  flowed  on 
the  land  of  the  plaintiff,  it  is  an  intendment  of  law, 
that  the  plaintiff,  by  the  loss  of  the  water,  was  thereby 
injured;  and  evidence  to  show  that,  in  consequence 
thereof,  he  was  compelled  to  haul  water  from  a  dis- 
tance to  supply  the  uses  of  the  stream,  is  proper  and 
admissible  to  give  to  the  jury  certain  daia  upon  which 
they  may  estimate  the  real  damages,  and  is  not  claim- 
ing damages  for  a  distinct  injury  not  necessarily  result- 
ing from  the  nuisance.^ 

§  416.  .Where,  in  an  action  for  overflowing  the 
plaintiff's  land,  by  a  dam  on  the  defendant's  land,  in 
wMch  the  nature  and  extent  of  the  alleged  injury 
were  specially  described  in  the  declaration,  it  was  held, 
that  the  plaintiff  was  entitled  to  verdict  for  nominal 
damages,  though  he  failed  to  prove  the  particular 
injury  complained  of,  or  any  other  injury.*  C.  J.  Gib- 
son, in  giving  the  opinion  of  the  Court  in  this  case, 
said,  —  ^'It  is  said  the  plaintiff  undertook  to  prove 
special  damage,  and  therefore  staked  his  case  on  the 
event     But  surely  an  attempt  to  prove  an  injury 


1  Hart  V.  Eyans,  8  Barr.  (Penn.)  R  13. 

3  Pastorias  r.  Fisher,  1  Rawle,  (Penn.)  R.  27 ;  and  see  Ante,  §  133  - 
136. 
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beyond  what  the  law  implies,  is  not  necessarily  a 
relinquishment  'of  damages  for  every  thing  short  of 
the  ^hole  case.  When  the  plaintiff  goes  for  special 
damage^  he  must  lay  it ;  else  he  shall  not  give  evi- 
dence of  it  But  the  converse  of  the  rule  does  not 
hold, — that  having  laid  it,  he  must  prove  it,  or  fiul 
altogether.  It  would  be  neither  reasonable  nor  just 
to  compel  him  to  elect  between  real  and  nominal 
damages ;  or  to  refuse  compensation  as  fiur  as  a  sub- 
stantial cause  of  action  has  been  proved." 

§  417.  It  is  usual  in  declarations  to  insert  sevenl 
counts,  varying  the  matters  charged  against  the  de- 
fendant.^   There  may  be  one  count  alleging  a  general 
diversion  of  the  water,  without  showing  the  means; 
another  for  widening  cuts  from  the  stream,  &c. ;  ^  and 
a  count  for  keeping  the  banks  of  a  river  in  repair,  is 
said  to  be  proper  in  order  to  avoid  a  risk,  namely,  of 
not  being  able  to  show  that  the  defendant  made  the 
cuts  or  channels  stated  in  the  first  count^    Perhaps, 
too,  there  may  be  a  right  in  the  defendant  to  irrigate 
his  fields  at  certain  seasons  of  the  year.    It  is  advisa- 
ble to  insert  a  qualification  or  exception  to  this  effect 
in  a  separate  count ;  and  care  should  be  taken  to  pre- 
serve the  exceptive  statement  throughout  the  count^ 
With  respect  to  the  contirmandoy  it  is  customary  to 
allege  it,  with  the  words  ^kept  and  continued,  or 
caused  to  be  kept  and  continued."    There  is  a  case 
which  shows  the  difference,  in  this  respect,  between  the 
action  of  trespass,  and  the  action  on  the  case  for  a 


1  See  Forms  of  Declarations  in  the  Appendix. 

«n)id. 

3  Woolrych,  819 ;  1  Chitt  Pleading,  892,  893. 
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nuisance.  Upon  executing  a  writ  of  inqniiy  of  damages 
in  trespass  for  digging  a  hole  in  the  plaintiff's  soil, 
whereby  his  land  was  overflown  —  continuing  the  tres- 
pass  for  nine  months -it  was  insisted,  that  avidence 
might  be  given  of  a  consequential  damage  after  the 
nine  months,  as  well  as  in  the  case  of  a  nuisance  which 
continues  for  nine  months,  where,  the  cause  being  re- 
moved, the  eflfect  nevertheless  continues.  But  Holt, 
C.  J.,  would  not  agree  to  this,  observing,  that,  in  case 
of  a  nuisance,  the  damage  is  the  gist  of  the  action ; 
but  that  in  trespass  the  tort  was  the  material  point, 
and  he  doubted  whether  an  action  would  lie  for  the 
continuance  of  a  trespass  as  of  a  nuisance.^ 

§  418.  Thirdly,  as  to  venue.  An  action  on  the  case 
for  a  nuisance,  is  a  heal  action,  so  that  the  nuisance 
muat  be  proved  to  have  been  done  in  the  county  where 
the  venue  is  laid ;'  unless,  indeed,  there  was  some  con- 
tract between  the  parties  upon  which  to  ground  the 
action.^  A  plaintiff  declared,  that  he  was  possessed  of 
a  dwelling  house  in  the  county  of  Surry,  and  that  the 
defendant  possessed  a  shop  contiguous,  and  a  wooden 
spout  affixed  thereon,  &c. ;  which  spout  it  belonged  to 
the  defendant  to  keep  in  such  repair  that  no  injury 
should  happen  to  the  plaintiff's  dwelling  house ;  and 
he  alleged  that  the  defendant  suffered  the  spout  to  be 
out  of  repair,  to  wit,  at  Westminster,  in  the  county  of 
Middlesex,  whereby  the  rain-water  soaked  through  the 


*  Case  of  the  Farmers  of  Hampstead  Waterworks,  12  Mod.  R.  519. 

*  Sumner  v.  Finegan,  15  Mass.  R.  284. 

3  1  Chitt.  PL  268.  «< Actions/'  sajs  Chitty,  <<  though  merelj  for  damages, 
occasioned  by  injuries  to  real  property,  are  localj  as  trespass,  or  ccue  for 
nuisances,  or  waste,  &c.,  to  houses,  lands,  watercourses,  right  of  common, 
ways,  or  other  real  property." 
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spout,  &c.  The  premises  were  proved  to  be  in  Surry. 
Mansfield^  C.  J. :  ^  On  reading  the  declaration,  it  at 
first  appeared  to  me,  that  the  videKcU  in  the  county  o!  j 
Middlesex,  as  applied  to  a  house  or  any  thing  else  in 
Surry,  in  its  nature  local,  is  nonsense,  and  a  contradifr 
tion  in  tenns.  And,  upon  consideration,  the  true  sense 
appears  to  be  this :  it  is  the  description  of  the  house, 
a  local  object,  which  it  states  to  be  in  Middlesex,  and 
consequently  the  objection  must  prevaiL  If  this  is 
not  a  description  of  the  place  where  the  defendant's  1 
house  is  situated,  there  is  no  description  of  it ;  and  if 
no  place  is  alleged  in  the  declaration,  it  must  be  in- 
tended that  the  house  lies  in  tiie  county  in  which  tlie 
nuisance  is  alleged  to  be  committed,  which  is  Middle- 
sex. Therefore,  quacunqtie  via  data,  the  declaration  is 
not  supported."  ^ 

§  419.  But  the  nuisance  may  be  proved  to  have 
been  done  at  any  place  within  the  county,  although  a 
particular  town  of  the  county  is  mentioned  in  the 
declaration.  The  case  wherein  this  was  determined, 
is  the  Proprietors  of  the  Mersey  and  Lrwell  Naviga- 
tion V.  Douglas.'  In  this  case,  the  plaintiff  declai^ 
^  that  the  defendant,  at  Preston,  in  the  county  afore- 
said, erected,  &c.,'  above  the  said  navigation  of  the 
said  company,  a  certain  weir  or  dam,  and  wrongfully 
and  injuriously  kept  and  continued  the  same,  so  there 
erected,  for  a  long  space,  &c.''  At  the  trial^  at  Lan- 
caster, the  plaintiffs  were  nonsuited  for  default  of 
proving  that  the  river  Irwell  was  at  Preston ;  and  a 
rule  nisi  was  obtained  for  setting  aside  the  nonsuit, 


1  Warren  v.  Webb,  1  Taunt.  R  879. 
9  East,  B.  497. 
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and  granting  a  new  trial.    Lord  Ellenbobouqh,  G.  J. : 
^^  This  action  is  in  its  nature  confessedly  local ;  but  the 
question  is^  whether  the  gravamen  need  be  described 
vrith  any  local  certainty;  and  I  incline  to  think  it 
need  not,  but  that  it  is  sufficient  if  it  be  laid  at  any 
place  within  the  body  of  the  county.    A  plaintiff,  in 
such  an  action,  may  indeed  make  it  necessary  to  prove 
the  gravamen  in  a  particular  place,  by  giving  it  a  spe- 
cific local  description ;  as  by  alleging  the  nuisance  to 
be  standing,  and  being  at  a  certain  place  particularly 
described;  but  in  general,  such  particularity  is  not 
necessary.    For  otherwise,  how  is  a  venue  to  be  laid 
to  the  fact  of  the  obstruction,  when  that  takes  place  in 
the  higher  part  of  a  stream,  flowing  in  one  county,  and 
the  injury  is  sustained  in  the  lower  part  of  the  same 
stream  in  a  different  county,  in  which  the  action  is 
brought  ?    It  is  sufficient  to  describe  the  substance  of 
the  injury,  in  order  to  give  the  other  party  notice  of 
what  he  is  to  defend ;  and  it  is  sufficient  in  the  form 
of  pleading,  to  allege  the   gravamen  at  any  place 
within  the  body  of  the  county.    Therefore,  the  man- 
ner in  which  it  is  here  stated,  ought  rather  to  be  re- 
ferred to  venue  than  to  local  description."  Lawrence,  J. : 
^  The  gist  of  the  action  is,  that  the  defendants  erected 
the  weir  above  the  plaintiff's  navigation,  by  means  of 
which  their  navigation  was  obstructed.     It  is  quite 
immaterial  where  it  was  erected  above  the  navigation. 
It  would  have  been  sufficient  to  have  stated  that  they 
diverted  tiie  water  above  ihe  navigation  of  tiie  plain- 
tiffs, by  means  of  which  the  injury  complained  of  hap- 
pened.   Neither  is  it  necessary,  in  actions  of  this  kind, 
to  give  a  local  description  either  to  the  property  in- 
jured, or  to  the  thing  which  caused  the  injury ;  but 
it  is  sufficient  to  state  what  the  property  injured  was, 
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and  that  it  was  so  injured  by  the  defendants.  In  this 
case,  therefore,  it  was  not  neces^py  to  prove  that  the 
river  Irwell,  or  any  part  of  it,  was  witibin  the  town  of 
Preston;  or  that  the  weir,  by  which  the  obstraction 
was  caused,  was  within  the  same  place ;  but  the  whole 
may  be  referred  to  matter  of  venue." 

§  420.  Where,  however,  an  injury  has  been  caused 
by  an  act  done  in  one  county,  to  land,  &c.,  situate  in 
another,  the  venue  may  be  laid  in  eiiiier.^  The  law  to 
be  collected  from  Bulwer's  case  is  decisive  upon  tiiis 
point : — ^  When  one  matter  in  one  county  is  depend- 
ing upon  the  matter  in  another  county,  the  plaintiff 
may  choose  in  which  couniy  he  shall  bring  lus  action." 
^  As  if  a  man  will  not  repair  a  wall  in  Essex,  whidi 
he  ought  to  repair,  and  for  which  cause  my  land  in 
Middlesex  is  drowned,  I  may  bring  my  action  in  Essex, 
for  there  is  the  defendant's  fault,  or  in  Middlesex,  for 
there  is  the  damage."^  If  a  trench  made  in  tiie  county 
of  N.  causes  the  plaintiff's  land  to  be  inundated  in  the 
county  of  W.,  although  a  statute  requires  all  actions 
to  be  brought  and  tried  in  the  couniy  where  the  cause 
of  action  arises — the  action  may  be  brought  and  tried 
in  the  county  of  W.*  The  case  of  Thompson  v.  Crocker, 
in  Massachusetts,^  was  for  flowing  back  tiie  water  upon 
the  plaintiff's  mills  in  the  county  of  Plymouth,  by  a 
dam  whidi  was  in  the  county  of  Bristol,  and  it  was 
supported  in  the  county  of  Plymouth.    But  both  in 


1 1  Chitt.  PL  269 ;  Com.  Dig.  Action,  N.  3»  11 ;  8  Leon,  R.  141.    So 
where  an  action  against  a  sheriff  arises  partly  from  matter  in  pais  in  differ-- 
ent  counties,  the  plaintiff  may  bring  his  action  in  either  coonty,  at  his 
election.    ManAiall  v,  Hosmer,  3  Mass.  R.  22. 

2  Bulwer^s  Case,  7  Hep.  1. 

3  Sutton  V.  Clark,  6  Taunt  R.  29. 

4  Thompson  ».  Crocker,  9  Pick.  (Mass.)  R.  59. 
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this  case  and  4lie  one  immediately  preceding  it,  the 
action,  according  to  Bulwer^s  case,  could  have  been 
maintained  in  either  county;  and  it  has,  moreover, 
been  expressly  held,  that  where  an  mjtiry  to  a  fishery 
in  the  county  of  Plymouth  is  occasioned  by  an  obstruc- 
tion to  the  passage  of  fish  erected  in  the  county  of 
Bristol,  the  owner  of  the  fishery  may  bring  his  action 
in  either  county.^ 

§  421.  It  has  been  asserted,  that  analogous  to  the 
cases  cited  ia  the  preceding  section,  is  the  wrong  done 
by  stopping  the  flow  of  the  water  by  any  obstruction 
or  drain  in  one  State,  to  the  injury  of  a  mill  in  another 
State ;  and  that,  ^  in  a  just  sense,  the  wrong  may  be 
said  to  be  done  in  both  States."^  But  though  it  may 
be  true  that  a  wrong  done  in  one  State,  injuriously 
affecting  property  situate  in  another  State,  is,  in  a  just 
sense,  a  wrong  in  both ;  yet  how  stands  the  law  as , 
regards  the  remedy  ?  The  question  is  not  one  of  vem^y 
but  oi  jumdiction.  It  is  hardly  necessary  to  point  out 
the  difference  there  is,  as  regards  actions  and  suits, 
between  the  relation  of  counties  in  the  same  State,  and 
the  relation  between  two  distinct  and  independent 
States.  Actions  for  injuries  done  to  the  freehold,  as 
for  diverting  water  or  flowing  land,  are  by  the  Com- 
mon Law  heal,  because  they  arise  out  of  a  local  right 
or  interest,  and,  therefore,  cannot  be  prosecuted  in  the 
Courts  of  another  State.  It  has  been  accordingly  de- 
cided by  the  Supreme  Court  of  New  York,  that  an  ' 


1  Baiden  v.  Crocker,  10  Pick.  (Mass.)  B.  388.  See  likewise  OHphant 
V.  Smith,  8  Penn.  S.  180. 

s  Per  Mr.  J.  Story,  in  Slack  v.  Walcott,  8  Mason,  (Cir.  Co.)  R.  508, 
and  cited  more  fulljr  Ante,  §  167. 
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action, will  not  lie  for  an  injury  done  by  the  diversion 
of  a  watercourse,  where  the  premises  injured  are  situ- 
ate in  awther  State ;  that  the  injury  so  far  savors  of 
an  injury  to  the  realty,  as  to  be  classed  with  bed 
actions;  and  though  the  Courts  of  New  York  will 
entertain  actions  which  are  in  their  nature  transUarffy 
notwithstanding  they  arise  ahroad,  they  will  not  do  so 
as  to  actions  which  are  in  their  nature  local  The 
action  in  this  case  was  an  action  on  the  case  in  the 
Superior  Court  of  the  City  of  New  York,  for  diverting 
the  water  of  a  stream  from  the  mill  of  the  plaintiife, 
situate  at  Newark  in  the  State  of  New  Jersey.  The 
action,  the  Court  said,  ^  stood  on  a  footing  with  real 
and  mixed  actions,  such  as  trespass  qvure  clausum  fre- 
ffity  ejectmenl^  waste,  &c.,  where,  if  Hxe  lands  lie  in  a 
foreign  country,  they  cannot  be  tried  here."^  This 
judgment  was  affirmed  by  the  Court  of  Errors^  in 
which  Chancellor  Walworth,  in  delivering  his  opinion, 
said, — ^  Several  cases  were  referred  to  from  the  deci- 
sions of  the  Court  of  Chancery  in  this  country  and 
in  England,  by  the  counsel  for  the  plaintiff,  upon 
the  argument,  to  show  that  bills  have  been  filed  to 
reach  property  beyond  the  jurisdiction  of  the  Court, 
where  the  person  of  the  defendant  was  within  its  juris- 
diction. These  are  founded,  however,  upon  the  well- 
established  principle  that  the  Court  of  Chancery  has 
power  to  give  relief  wherever  there  is  a  clear  case  of 
right,  for  which  the  Common-Law  tribunals  cannot 
give  an  adequate  remedy.  And  they  aflford  no  ground 
for  the  extension  of  the  jurisdiction  of  a  Common-Law 


^  Watts's  Adm'n  v.  Kinney,  23  Wend.  (N.  Y.)  R.  484. 
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Court  to  a  case  wbicb  is  clearly  not  within  its  known 
and  established  jurisdiction.^  ^ 

8.  Pleas. 

§  422.  In  pleading  to  an  action  on  the  case,  for  a 
nuisance,  the  general  issue  is,  *^not  guilty;"  under 
which  every  thing,  that  shows  that  the  defendant  did 
what  he  might  lawfully  do,  may  be  given  in  evidence. 
Hence  the  defendant  may  prove  that  the  plaintiff  gave 
permission  to  do  the  act  which  occasioned  the  nui- 
sance, and  that  it  was  done  under  his  permission ;  for 
many  matters,  by  modem  practice,  may  thus  be  given 
in  evidence  that  the  party  formerly  was  obliged  to 
plead  specially.'  In  this  respect,  there  is  a  difference 
between  actions  of  trespass  and  actions  on  the  case. 
The  former  are  actions  stricti  juris,  and  therefore  a 
former  recovery,  release,  or  satis&ction  cannot  be  given 
in  evidence,  but  must  be  pleaded.  But  an  action  on 
the  case  is  founded  upon  the  conscience  and  justice  of 
the  plaintiff's  case,  and  is  in  the  nature  of  a  bill  in 
equity.  Therefore  a  former  recovery,  &c.,  need  not  be 
pleaded,  but  may  be  given  in  evidence.  "Whatever  will 
in  equity  and  conscience,  according  to  the  circum- 
stances, preclude  the  plaintiff  from  recovering,  may,  in 
an  action  on  the  case,  be  given  in  evidence  by  the 
defendant ;  because  the  plaintiff  must  recover  upon 
the  justice  of  his  case  only*® 

§  423.  In  an  action  for  diverting  a  watercourse,  the 


1  Watts,  &c.  ti^.  9up,^  as  reported  in  6  Hill,  (N.  Y.)  B.  82.  For  distinc- 
tion between  actions  local  and  actions  tnmsUory^  see  Mostyn  v.  Fabrigas, 
Cofwp.  R.  161,  with  notes,  1  Smith,  Lead.  Ca.  840. 

9  2  Peake's  £▼.  294 ;  8  Dane's  Abr.  56 ;  1  Chitt  Pleading,  486. 

9  2  Borr.  B.  1858. 
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defendant  pleaded^  that  all  the  water  sprang  in  his 
own  ground ;  that  certain  pits^  mentioned  in  the  decla- 
ration, had  been  there  immemorially  for  the  benefit 
of  the  meadows  and  cattie ;  and  that  the  pits,  being 
choked  up  with  mud,  he  dug  other  pits,  and  made 
dams  and  banks,  &c.;  and  the  defendant  thereupon 
denied  that  any  other  ponds  had  been  obstructed. 
The  plaintiff,  protesting  that  this  plea  amounted  to 
the^general  issue,  replied  de  it^'uria,  concluding  with 
an  averment,  upon  which  the  defendant  demurred. 
The  Court  held,  that  the  plea  amounted  in  reality  tp  a 
confession  of  the  plaintiff's  action,  and  that  the  plain- 
tiff could  not  conveniently  take  issue  on  such  a  plea. 
The  defendant,  in  point  of  fact,  had  claimed  a  right  to 
keep  out  all  the  water,  if  he  pleased,  and  thus  had 
done  no  more  than  plead  the  general  issue ;  inasmuch 
as  if  the  case  had  gone  to^  trial,  and  it  had  appeared 
that  the  defendant  had  this  exclusive  right,  there  must 
have  been  a  nonsuit  The  course  which  the  defendant 
should  have  pursued,  ought  to  have  been  to  deny  the 
plaintiff's  right^ 

§  424.  If  a  defendant  in  one  plea  claim  to  have  water 
flow  from  a  mill-stream  to  a  ditch  at  all  times,  and  in 
another  plea  claim  the  right  only  at  the  time  of  flashes, 
and  the  jury  find  the  right  in  his  favor  at  all  times,  the 
Judge  will  discharge  the  jury  as  to  the  claim  at  the 
time  of  the  flashes.^ 

§  425.  One  prescription  cannot  be  pleaded  against 
another,  without  a  traverse ;  and  a  mistake  in  this  re- 
spect is  in  some  degree  similar  to  that  in  the  authority 


>  Brown  v.  Best,  1  Wilson,  R.  174. 

9  Drewett  v.  Sheard,  7  Car.  &  Payne,  R.  456 ;  and  32  Eng.  Com.  Law 
B.585. 
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just  cited.  Where  the  plaintiff  had  set  out  a  title  in 
his  declaration,  the  defendant,  by  his  plea,  set  forth 
another  prescription  for  the  convenience  of  watering 
his  cattle,  and  the  plaintiff  demurred  generally.  The 
plea  was  adjudged  to  be  bad,  because  it  neither  con- 
fessed nor  avoided  the  declaration,  nor  yet  traversed 
the  matter  therein  alleged.^  In  this  case,  it  was  holden 
by  the  Couri^  that  if,  upon  the  general  issue  pleaded, 
it  had  been  proved  that  the  water  did  not  always  run 
to  the  plaintiff's  house,  but  that  it  was  usually  dried 
up  in  the  summer,  or  drank  up  by  the  defendant's  cat- 
tle, the  plaintiff  would  have  failed  in  his  prescription.^ 
It  follows,  then,  that  great  accuracy  is  requisite  in  set- 
ting forth  a  prescription*^ 

9.  Evidence. 

§  426.  In  an  action  on  the  ease  for  a  nuisance  com- 
mitted to,  or  by  means  of,  a  watercourse,  the  plaintiff 
is  of  course  bound  to  prove  his  possessory,  or  rever- 
sionary interest ;  and  in  the  next  pl&ce  he  must  prove 
the  act  or  omission  of  the  defendant,  as  stated  in  the 
declaration.^ 

§  427.  The  plaintiff  has,  moreover,  to  prove  the 
damage  resulting  to  his  right ;  and  here  arises  the  im- 
portant question,  whether  he  must  show  some  positive, 
actual,  or  special  damage.  In  an  action  for  the  obstruc- 
tion of  a  way  J  to  the  use  of  which  the  plaintiff  was  en- 
titled, it  was  held  to  be  sufficient  to  prove  the  obstruc- 


1  MuigatEoid  v.  Law,  Garih.  B.  116. 

3  Ibid. 

«  S  Stark.  Ev.  991 ;  1  Chitt.  H.  881,  892. 
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tion^  without  showing  that  any  special  damage  had 
been  occasioned  by  il.^  But  in  Williams  v.  Morland,' 
the  Court  make  a  distinction^  in  relaticm  to  this  pointy 
between  a  way  and  a  watercourse.  In  the  case  of  an 
action  for  the  obstruction  of  a  way,  or  of  a  right  of 
common,  it  was  admitted  that  such  obstruction  was  a 
sufficient  cause  of  action ;  but  generally  speaking,  in 
the  opinion  of  the  Court,  there  must  be  a  temp<ural  loss 
or  damage  accruing  from  the  wrongfbl  act  of  another, 
in  order  to  entitie  the  person  complaining  to  maiTitain 
an  action  on  the  case.  Water,  tiie  Court  thought,  was 
of  that  peculiar  nature,  that  it  was  not  sufficient  to 
allege  in  a  declaration>  that  the  defendant  prevented 
the  water  from  flowing  to  the  plaintiff's  premises ;  but 
the  plaintiff  must  state  an  actual  damage,  accruing  firom 
the  want  of  the  water.  The  mere  right  to  use. the 
water,  to  adopt  the  words  of  Littlepale,  J.,  ^  does  not 
give  a  party  such  a  property  in  the  new  water  con- 
stantly coming,  as  to  make  the  diversion  or  obstniction 
of  the  water,  per  8^  give  any  right  of  action.*'  But 
Lord  C.  J.  Denman,  in  concluding  his  judgment  in  Mar 
son  V.  Hill,'  says, — "It  must  not  be  considered  as 
clear,  that  an  occupier  of  land  may  not  recovjsr  for  the 
loss  of  the  general  henefit  of  the  water,  without  a  special 
use  or  special  damage  shown ; "  and  the  learned  Judge 
cites  Palmer  v.  Kibblethwaite,*  and  Glynne  v.  Nicholas.* 
In  the  first  of  those  cases  it  was  argued  for  the  plaintiff, 


>  Men  V.  Ormond,  8  East,  R  4. 
9  Williams  v.  Moiiand,  2  B.  &  Cross.  R  908. 

3  Mason  v.  Hill,  8  B.  &  AdoL  R  S12,  and  cited  mora  fblly  Ante,  §  ISS. 
<  Palmer  v.  Kibblethwaite,  1  Shower,  R  64,  (often  cited  HeUeti&wiite,) 
Skinn.  R  65. 
ft  Glynne  v,  Nicholas,  2  Show.  R  507. 
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that  the  stream  hdng  the  pJcdntif^Sy  the  defendant  could 
not  divert  it ;  and  the  Court  said^  that  an  action  had 
lain  for  the  diversion  of  a  watercourse,  though  no  mill 
had  been  erected.  Indeed,  to  take  away  from  a  lower 
riparian  proprietor  the  natural  advantages  of  the  water, 
(whether  he  has  a  mill  or  not,)  and  the  fertiliiy  im- 
parted by  it  to  the  soil,  even  when  unapplied,  without 
conferring  a  right  of  action,  would  be  contrary  both  to 
the  spirit  and  letter  of  the  law.^  One  of  the  reasons 
which  has  been  assigned  for  granting  an  injunction 
against  diverting  a  watercourse,  was,  that  it  must  be 
painfril  to  any  one  to  be  deprived  at  once  of  the  enjoy- 
ment of  the  stream  which  he  has  been  accustomed  to 
see  flow  by  4;he  door  of  his  dwelling ;  ^  and,  as  has  been 
held  by  tiie  Supreme  Court  of  North  Carolina,  every 
riparian  proprietor  necessarily  and  at  all  timesMs  using 
the  water  running  through  it,  —  if  in  no  other  manner, 
in  the  fertility  it  imparts  to  his  land,  and  the  increase 
in  the  value  of  it  But  the  existence  of  a  particular 
application  of  the  water  for  hydraulic  purposes,  of 
course  measures  the  amount  of  the  damages  incurred 
by  the  wrongful  act  of  another.* 

§  428.  Independently,  however,  of  the  view  taken 
in  the  foregoing  section,  and  assuming  that  no  actual 
damage  is  shown  to  arise  from  the  diversion  of  a  water- 
course, or  of  throwing  the  water  back  upon  land  above, 
an  action  may  be  maintained  on  the  ground  that  an 
undisturbed  enjoyment  or  continuation  of  such  acts, 
without  the  express  consent  of  the  owner  of  the  land. 


1  Mason  v.  HOI,  ub.  sup. 

s  Gardner  v.  Trustees  of  Newbargh,  2  Johns.  Ch.  R.  1:62. 

'  Pugh  V.  Wheeler,  2  Dev.  k  Bat  (N.  C.)  B.  60. 
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would  ripen  into  evidence  of  a  right  to  do  ihem.^ 
^  Wherever  any  act,'*  says  Mr.  Sergeant  Williams,  ^  inr 
jures  another's  rights  and  would  be  evidence  in  future 
in  favor  of  the  wrongdoer,  an  action  may  be  maintained 
for  the  invasion  of  the  right  without  proof  of  any  spe- 
cial injury,  and  this  seems  to  be  a  governing  principle 
in  cases  of  this  kind."*  In  Hobson  v.  Todd,*  in  which 
an  action  was  brought  by  a  commoner,  who  had  himself 
surcharged  against  a  stranger  for  putting  his  beasts  on 
the  common,  it  was  held  he  might  recover ;  and  it  being 
objected  that  the  plaintiff  had  shown  no  damage,  BrL* 
LER,  J.,  said, — ^  There  is  also  another  ground  on  which 
this  action  may  be  supported,  which  is,  that  the  right  hm 
been  injured  ;  and  if  a  commoner  cannot  sustain  such  an 
action  as  this,  because  his  cattle  had  grass  enough,  he 
must  permit  a  wrongdoer,  like  the  defendant,  to  gam 
a  right  by  length  of  possession."  Grose,  J.,  like?Fise 
said,  —  ^  I  an»  not  inclined  to  encourage  this  action  on 
any  other  ground  than  that  mentioned  by  my  brother 
BuUer,  namely,  that  if  A  infringe  the  right  of  commoii 
of  B,  it  is  necessary  that  B  should  have  A's  right  ascer- 
tained ;  otherwise  his  wrongful  act  would,  in  process  of 
time,  become  evidence  of  his  right"  ^  Case  lies,  on  the 
same  principle,  by  one  having  a  right  of  tmy  against  an 
intruder,  without  proof  of  actual  damage,  on  the  ground 
that  the  right  has  been  injured.^ 


1  See  Ante,  Chap.  VX,  aad  Young  v.  Spencer,  10  B.  &  Cress.  R.  145. 
3  1  VTms.  Saund.  S46  b. 

3  Hobson  V.  Todd,  4  T.  R.  71. 

4  In  the  subseqaent  case  of  Pindar  u.  Wadsworth,  2  East,  B.  158,  it 
was  determined,  that  a  commoner  may  midntain  an  action  for  an  injniy 
done  to  the  common,  though  his  proportion  of  the  damage  anKmnt  oiilj  to 
dkfarthing. 

^  Williams  v,  Esling,  4  Barr,  (Penn.)  486.    In  a  dedamtioa  in  case. 
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§  429.  The  rule  established  by  the  above  cases  is 
unquestioiM^blj  applicable  to  watercourses ;  to  the  di- 
version of  it,  to  the  causing  it  to  flow  back  upon  land 
of  others  above^  and  to  the  right  of  fishery  therein.    If 
the  owner  of  land  on  one  side  of  a  watercourse  extends 
a  mill-dam  across  the  river  witiiout  the  permission  of 
the  proprietor  opposite,  it  is  an  adverse  ^oid  injurious 
invasion  of  Uie  rights  of  the  opposite  proprietor,  al- 
though he  has  no  occasion  to  make  any  use  of  the 
water;  because  if  the  dam  be  continued  a  sufficient 
length  of  time,  the  law  will  presume  a  grant  to  abut 
the  dam  on  the  opposite  side.^    In  Parker  v.  Griswold,^ 
the  plaintiff,  in  an  action  on  the  case  for  the  diversion 
of  a  watercourse,  alleged  that  the  defendants  diverted 
the  water  out  of  its  natural  course,  and  away  from  the 
land  of  the  plaintiff,  and  prevented  the  stream  from 
flowing  to  the  land  of  the  plaintiff,  as  it  otherwise 
Would  have  done,  and  that  the  plaintiff  could  not  in 
consequence  use  his  land  in  so  large  and  beneficial  a 
manner  as  he  might  and  otherwise  would  have  done, 
but  was  thereby,  during  the  said  time,  deprived  of  the 
use  and  enjoyment  of  his  said  land,  and  all  the  benefits 


ii  wa0  rtated  that  the  defendantB  bemg  poasesBed  of  a  measnage  adjoining 
a  garden  and  messnage  of  the  plaintiff,  placed  a  cornice  upon  his  messnage 
ptojecting  over  the  plaintiff's  gavden,  by  means  whereof  quantities  of  ndn 
floiired  from  the  cornice  on  to  the  garden,  and  did  damage ;  and  by  reason 
of  the  premises,  the  plaintiff  had  been  greatly  annoyed  and  incommoded  in 
tiie  use,  possessioD,  and  enjoyment  'of  his  garden  and  messnage,  and  the 
same  were  damaged  and  deteriorated  in  value.  It  was  held,  that  the  pro- 
jectiOB  in  itself  was  a  nuisance,  from  which  the  law  inferred  a  damage, 
and  that  the  plaintiff  was  entitled  to  maintain  his  action  in  respect  of  that 
alone,  even  Uiough  no  rain  had  fallen.  Fry  v.  Prentice,  14  Law  Joum. 
(N.  S.)  C.  P.  298,  thus  cited  in  5  Harr.  Dig.  814. 

1  'Aim  V,  Bice,  17  Pick.  (Mass.)  R.  23* 

9  Parker  9.  Griswold,  17  Conn.  B.  288. 
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and  advantages  which  he  o&erwise  might  and  would 
have  derived  from  said  land.  It  was  held,  .that  a  snfS- 
cient  cause  of  action  was  shown,  although  the  declara- 
tion did  not  aver  the  existence  of  any  mill,  or  other 
works  of  the  plaintiff  on  his  land  for  the  operation  of 
which  the  water  so  diverted  was  needed.^ 

§  430.  So  where  ma  individual  constructs  a  dam  so 
as  to  flow  backwater  on  the  land  of  another  person,  it 
is  a  presumption  of  law  that  the  act  is  a  damage,  and 
no  special  damage  need  be  proved  to  sustain  a  suit' 
Thus,  where  A  brought  an  action  against  B  for  flowing 
back  the  water  of  the  river  Presumpscott,  to  the  injury 
of  his  riparian  rights,  it  was  held,  that  if  the  plamtiff 
could  prove  that  the  natural  flow  of  the  stream  was 
changed  by  any  person  not  having  a  legal  right  to 


^  A,  in  the  year  1798,  conveyed  to  B  a  parcel  of  land  bordering  on  a 
watercourse,  with  liberty  to  B  to  use  the  water  to  operate  his  miO,  or  anj 
other  use  he  might  see  cause  to  put  it  to,  at  any  time  when  it  ran  over  the 
grantor's  dam  above.    B  occupied  the  premises  so  conveyed,  and  used  the 
water  to  operate  his  mills  until  July,  1848.    In  an  action  then  brought  by 
B  against  C,  the  owner  of  a  mill  privilege  below,  for  raiang  the  water, 
by  means  of  a  permanent  dam,  and  thereby  setting  it  back  upon  B's  woiki, 
it  was  held,  first,  that  whether  B's  right  to  use  the  water  was,  under  his 
deed  from  A  only  a  qualified  right,  or  not,  C  having  no  right  or  Ucense 
to  do  the  acts  complained  of,  had  thereby  violated  the  right  of  B,  for 
which  B  was  entitied  to  a  recovery ;  and,  secondly,  that  fior  this  poipose, 
it  was  not  necessary  for  B  to  prove  any  specific  actual  damage  zesolting 
therefrom.  Whether  the  plaintiff,  when  those  acts  were  committed  by  the 
defendant,  was  inteifering  with  the  rights  of  his  grantor,  bj  n^ng  the 
water,  when  it  did  not  run  over  his  dam,  was  an  inquiry,  the  Court  held, 
not  competent  for  the  defendant  to  make;  and  as  the  defendant  /4%;m^ 
no  right  under  the  said  grantor,  he  was  as  to  the  pUuntiff  a  vrrongdoer. 
The  Court  considered  no  principle  to  be  better  setUed,  than  that  as  against 
a  wrongdoer,  actual  possession,  in  an  action  of  this  description,  was  a  sof* 
ficient  title  for  the  plaintiff  to  maintain  an  action.    Branch  v.  Doane  18 
Conn.  R.  233,  and  17  Bnd.  402.  ' 

9  Woodman  o.  Tufts,  9  N.  Hamp.  B.  88 ;  Fastorins  v.  Fisher  1  Bawle, 
(Fenn.)  R.  27.  * 
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change  it,  he  might  recover  nominal  damages,  although 
no  actual  injury  had  been  occasioned.^ 

§  431.  The  drawing  of  a  seine  in  the  several  fishery 
of  another,  although  no  fish  be  taken,  entitles  the  owner 
to  damages,  merely  on  the  ground,  that  a  repetition  of 
such  acts,  if  acquiesced  in  for  twenty  years,  would  de- 
prive the  owner  of  his  rights.^ 

§  432.  It  may,  in  shorty  be  said  to  be  an  elementary 
principle  of  law,  that  wherever  there  is  a  wrong  there 
is  a  remedy  to  redress  it,  and  that  every  injury  imports 
damage  in  the  nature  of  it ;  and  that  if  no  other  damage 
be  established,  the  party  injured  is  entitled  to  nominal 
damages.  This  principle,  moreover,  applies  more  strong- 
ly where  there  is  not  only  a  violation  of  the  plaintiff's 
right,  but  the  defendant's  act,  if  continued,  may  become 
the  foundation,  by  lapse  of  time,  of  an  adverse  right, 
and  hence  actual  perceptible  damage  is  not  indispen- 
sable as  the  foundation  of  an  action.  And  with  regard 
to  the  rights  of  riparian  proprietors  on  a  watercourse, 
it  is  abundantly  well  established,  that  the  law  tolerates 
no  further  inquiry  than  whether  there  has  been  a  vio- 


1  Whipple  V.  Cumberland  Mann&c.  Co.  2  Story,  (Cir.  Co.)  R  661. 

s  Per  Sherman,  J.,  in  Chapman  v.  Hiames  Man.  Co.  18  Conn.  R.  269. 
In  the  case  of  Patrick  v.  Greenway,  tried  before  Mr.  Justice  Lawrence  at 
Oxford  Spring  Assizes,  1796,  which  was  an  action  of  trespass  for  fishing 
in  the  plainti£f's  several  fisheries,  it  appeared  in  evidence,  that  the  defend- 
ant fished  there,  but  did  not  take  any  fish ;  neither  was  it  alleged  in  the 
declaration,  that  the  defendant  caught  any  fish.  The  plaintiff  obtained  a 
verdict,  which,  in  the  following  term,  Easter,  1796,  the  defendant  moved 
to  aet  aside ;  but  the  Court  of  Common  Fleas  refused  even  a  rule  to  show 
canse,  upon  the  ground  that  the  act  of  fishing  was  not  only  an  infringe- 
ment of  the  plaintiff's  right,  but  would  hereafter  be  evidence  of  the  using 
and  exercising  of  the  right  by  the  defendant,  if  such  an  act  were  over- 
looked.   1  Wms.  Saund.  b.  note  to  Mellor  v.  Spateman. 

43 
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lation  of  right    If  that  appears,  the  party  injured  is 
entitled  to  nominal  damages  at  least.^ 

§  433.  The  defendant  may  show,  in  mitigation  of 
damages,  in  an  action  for  the  diversion  of  a  wateroonrse, 
that  the  diversion  was  rather  a  benefit  than  an  injury  . 
to  the  plaintiff;  or  that  it  was  made  in  virtue  of  a  ver- 
bal agreement  between  the  plaintiff  and  the  defendant ; 
or  that  the  plaintiff  entered  into  such  agreement  with  . 
the  defendant  with  a  view  of  extorting  money  from 
him;  or  for  showing  that  the  defendant  was  not  a 
wrongdoer  ci>  initio?  And  so  in  an  action  for  over- 
flowing  the  plaintiff's  land.^ 

§  434.  In  an  action  for  the  continuance  of  the  diver- 
sion of  a  watercourse,  or  of  any  nuisance  done  to  or  by 
means  of  a  watercourse,  the  verdict  and  judgment  for 
the  plaintiff  in  a  former  action^  in  which  ihe  same 
matter  was  in  controversy  between  the  parties,  may  be  « 
given  in  evidence  as  conclusive ;  and  that  the  defendant 
has  discovered  new  evidence,  not  in  his  power  at  a 
former  trial,  forms  no  exception  to  the  role.  Bat,  in 
order  to  avail  himself  of  this  conclusiveness,  the  plain- 
tiff must  be  careful  not  to  waive  it  by  pleading ;  as  if 
the  defendant  should  plead  a  license,  and  the  plaintiff 
in  his  replication  does  not  rely  on  the  estoppel  of  the 


'  See  antCf  Embrej  v.  Owen,  note  at  the  end  of  §  129 ;  Webbc.  Port- 
land Manuf.  Co.  3  Sninn.  (Cir.  Co.)  R.  189;  Bolivar  Mannf.  Co.  r.Ne- 
ponset  Mannf.  Co.  16  I^ck.  (Mass.)  K  241 ;  Crooker  v,  Bragg,  10  Wend. 
(N.  Y.)  R.  260;  Baldwin  v.  Calkins,  Ibid.  167;  Butman  v.  Hnssey,  3 
Fairf.  (Me.)  R.  407 ;  Blanchard  v.  Baker,  8  Greenl.  (Me.)  R.  253  ;  Bipks 
V.  Sergeant,  9  Watts  &  S.  (Fenn:)  R.  9 ;  Hnlme  r.  Shove,  8  Green,  (N.  J.) 
R.  116;  Wolton  v.  Martin,  7  Missouri  R.  307;  and  see  Ante,  §  135; 
Northum  v.  Hurley,  18  Eng.  Law  &  Eq.  R.  104 ;  13  Maine,  R.  407. 

3  Addison  v.  Hack,  2  Gill,  (Md.)  R.  221  ;  and  see  also  Ante,  §  288, 
et  seq. 

3  McEellip  V.  McBhennj,  4  Watts,  (Penn.)  R  317. 
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former  judgment^  but  replies,  no  license^  the  jury,  in 
such  case,  are  not  precluded  from  inquiring  into  the 
exact  truth  of  the  case.^ 

§  435.  Though  a  jury,  on  the  trial  of  an  action  for 
the  continuance  of  a  nuisance,  by  diverting  or  obstruct- 
ing water,  and  overflowing  land,  should  give  damages 
for  a  little  longer  time  than  they  ought,  yet  this  is  no 
ground  for  a  new  trial,  if  the  plaintiff  offers  to  remit 
such  part  of  the  damages  as  has  been  wrongly  assessed.^ 

§  436.  Where  the  plaintiff  complains  of  an  hindrance 
to  an  acquired  privilege  of  obstructing  or  diverting  the 
•water,  it  will  be  incumbent  on  him,  unless  he  can  show 
an  express  grant,  to  carry  his  evidence  of  the  enjoy- 
ment of  the  privilege  as  far  back  as  possible,  in  order 
to  raise  the  presumption  of  right  by  grant*  It  has 
been  shown  that,  in  general,  the  uninterrupted  enjoy- 
ment of  water,  in  any  particular  manner,  for  the  period 
limited  by  the  act  of  limitation  for  the  right  of  entry 
upon  land,  is  equivalent  to  a  grant^  When  a  right  is 
thus  claimed,  the  evidence  must  go  to  show  an  exercise 
of  the  right  by  the  occupier  of  ^e  land  to  which  it  is 
represented  as  being  appurtenant  The  defendant,  in 
answer,  may  show  that  the  use  has  been  by  mere  favor, 
or  any  thing  to  counteract  the  •effect  which  the  enjoy- 
ment unexplained  would  produce.^  The  defendant  may 


1  KOkefier  v.  Herr,  17  S.  &  Baide,  (Penn.)  B.  S19. 
9  Hodges  V.  Hodges,  5  Met  (Mass.)  B.  205. 

3  1  Feake's  Ev.  294. 

4  See  Ante,  §  200,  et  seq.;  Belknap  v.  Trimble,  3  Paige,  (K.  Y.)  Ch. 
R.  577. 

9  See  Ante,  §  220-  222.  The  plaintiff,  being  possessed  of  a  house  and 
land  in  £.,  had,  for  sixty  years,  exercised  rights  of  common  in  W.  It 
appeared  that  this  was  done  near  the  boundary  of  the  two  conmu>ns  of  W. 
and  E.,  which  lay  open  and  unindosed,  and  adjacent  to  each  other ;  that 
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show^  in  answer^  that  the  enjoyment  was  by  connivance 
or  consent  of  one  who  has  had  only  a  temporary  inte- 
rest in  the  estate  ont  of  which  the  easement  is  claimed; 
and  this  will  avoid  the  right  which  might  otherwise 
arise.^ 

§  437.  In  an  action  for  diverting  a  watercourse,  a  per 
son  claiming  a  right  to  the  use  of  ilie  water,  is  not  admis- 
sible as  a  witness,  to  prove  the  course  of  the  stream.' 
But  where  the  plaintiff,  owner  of  a  mill,  carried  on  bu- 
siness in  it  in  company  with  another  person,  and  agreed 
to  make  a  deduction  in  the  rent^  on  account  of  back- 
water, occasioned  by  the  defendant's  dam ;  it  was  held, 
that  in  the  action  brought  by  the  plaintiff  to  recover 
damages  for  the  obstruction,  such  other  person  was  not 
interested,  and  therefore  was  a  competent  witness.'  And 
in  an  action  for  obstructing  the  course  of  the  water,  by 
one  of  two  grantors  against  the  grantee,  in  which  the 
construction  of  the  deed  came  in  question,  it  was  held, 
that  the  other  grantor  was  a  competent  witness  to  es- 
tablish a  collateral  fact,  as  to  the  situation  of  the  pre- 
mises at  the  time  of  the  grani^ 

§*  438.  In  an  action  for  a  nuisance  in  the  erection  of 
a  mill-dam,  which  overflows  the  plaintiff's  land,  his  de- 
clarations, and  those  o&  any  former  owner  of  the  land. 


the  parties  exercising  the  right,  did  not,  at  the  time,  know  die  exact 
boundary ;  and  that  the  plaintiff  had,  on  the  previoas  inckmire  of  the 
common  at  E^  obtained  an  allotment  there  in  respect  of  his  estate.  Hdd, 
that .  it  was  properly  left  to  the  jury  to  say,  whether  the  evidence  was 
referable  to  an  exercise  of  the  right  in  E.,  and  a  mistake  of  the  boandaiy, 
or  to  an  exercise  of  the  right  in  W.  Hetherington  v.  Vane,  4  B.  &  Aid. 
R428. 

>  See  Ante,  §  216,  et  seq,;  and  Wall  t7.  Nixon,  8  Smith,  R  316. 

«  Jebb  V.  Povey,  1  Esp.  R.  679. 

3  Sumner  v.  Tileston,  7  Pick.  (Mass.)  R.  198. 

4  Baker  v.  Sanderson,  8  Pick.  (Mass.)  R.  848. 
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made  when  he  was  the  owner,  respecting  the  defendant's 
right  so  to  do,  may  be  given  in  evidence,  in  proof  of  an 
executed  license,  which  as  has  been  shown,  is,  in  equity? 
not  countermandable.^ 

§  439.  A  former  judgment  may  be  given  in  evidence. 
In  an  action  for  the  continuance  of  a  nuisance,  it 
has  been  adjudged  in  Pennsylvania,  that  a  verdict 
and  judgment  for  the  plaintiff  in  a  former  action,  in 
which  the  same  matter  was  in  controversy  between  the 
parties,  are  conclusive  evidence  ;  and  that  the  defend- 
ant had  discovered  new  evidence,  not  in  his  power  at 
a  former  trial,  formed  no  exception  to  the  rule  at  law 
or  in  equity.  But  in  such  action,  the  plaintiff,  to  avail 
himself  of  this  conclusiveness,  must  take  care  not  to 
wbXyq  it  by  pleading ;  as,  if  he  plead  a  license,  and  the 
plaintiff  does  not,  in  his  own  replication,  rely  on  the 
estoppel  of  the  former  judgment,  but  replies,  no  li- 
cenBe,  the  jury  are  not  precluded  from  inquiring  into 
the  truth  of  the  ca^se.^ 

10.  Actions  of  Covenant  and  Assumpsit. 

§  440.  "We  have  thus  treated  of  the  remedy  by  the 
action  of  trespass  on  the  cassy  for  injuries  done  to,  or  by 
means  of  a  watercourse,  as  the  proper  and  ordinary 
remedy  in  such  cases ;  but  the  circumstances  of  a  case 
may  be  such  as  to  warrant  an  action  of  covenant.^  It 
was  lield  in  a  case,  concerning  a  watercourse,  that  the 


1  McKellip  V,  McBliennj,  4  Watts,  (Fenn.)  B.  817.   See  Ante,  §  318  - 
326. 

9  Kilheffer  t;.  Herr,  17  S.  &  Bawle,  (Fenn.)  B.  819. 

3  As  to  covenants  running  vfith  the  landj  see  Ante,  §  256  -  273 ;  and  see 
Kinney  v.  Watts,  14  VTend.  (N.  T.)  B.  88. 
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devisee  of  an  equity  of  redemption,  (the  legal  estate 
being  in  a  mortgagee,)  was  not  liable  in  Covenant,  as 
assignee  of  all  the  estate  and  right  of  the  original  co- 
venanter.^ In  another  case,  an  action  of  covenant  was 
brought  by  a  reversioner  against  an  assignee  of  the 
grantee  :  and  the  declaration  stated,  that  A  and  B  did 
grant  a  license  for  a  term  of  years  to  C,  to  coniinae  a 
channel  open  through  the  bank  of  a  navigation,  in 
order  that  the  waste  water  might  pass  through  the 
channel  to  the  mills  of  C ;  the  latter  paying  a  certain 
annual  sum  therein  mentioned.  The  breach  assigned 
was  the  non-payment  of  that  annual  sum.  The  grant 
for  a  term  of  years,  of  an  interest  in  any  such  incor- 
poreal hereditament,  the  Court  thought  might  operate 
as  the  grant  of  an  interest  within  the  32  Hen.  YIIL,  so 


1  The  facts  of  the  case  were  as  follows :  —  The  Corporation  of  Carlisle 
sued  the  defendants  in  covenant,  for  that  G.  D.  had  bargained  aod  sold  to 
them,  for  certain  considerations,  so  much  of  the  river  Caldew  running 
through  his  land  called  jyUohnQfta  should  be  suJQELcientfor  the  grin^gof 
com  at  all  times  at  the  city  mills.    There  was  a  covenant  Uiat  G.  D.,  &c. 
should  not  divert  or  obstruct  anj  part  of  the  water  so  granted.    It  was 
then  alleged,  that  all  the  estate,  right,  &c.  of  G.  D.  in  the  sud  lands,  &c«9 
came  to  and  vested  in  the  defendant  by  assignment   The  breach  was,  liiat 
the  defendant  had  erected  a  weir  across  the  river-Caldew,  near  the  city 
mills,  higher  up  the  stream,  and  so  had  diverted  the  water,  whereby  the 
mills  had  become  less  serviceable.    The  defendants,  amongst  other  pleas, 
said  that  the  estate  did  not  come  to  them  by  assignment,  &c.    It  was 
objected  on  their  behalf,  at  the  trial,  that  the  action  was  improperly  brought 
against  them  as  assignees  of  all  the  estate,  &c.,  of  G  D.,  the  same  being 
vested  in  one  W.,  as  mortgagee  in  fee,  while  the  defendants  ivere  only 
seised  of  the  equity  of  redemption,  as  devisees  in  trust,  under  a  wilL 
The  learned  Judge,  being  of  opinion  that  the  plaintiffs  had  &iled  in  their 
averments,  directed  a  nonsuit,  and  the  Court  of  King's  Bench  confinned 
his  opinion.    They  held  it  to  be  clear,  that  the  devisees  of  an  equitible 
estate,  (the  only  character  to  be  ascribed  to  the  defendants  upon  the 
record,)  could  not  be  liable  to  an  action  of  covenant  as  asngnees.    Mayor, 
&c.  of  Carlisle  v.  Blamire,  8  East,  R.  487. 
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as  to  make  the  assignee  of  the  grantee  liable  to  an  ac- 
tion for  a  breach  of  covenant,  brought  by  the  rever- 
Bioner.^ 

§  441.  Where  tenants  in  common  of  a  watercourse 
and  dam,  and  of  several  mills  depending  for  water 
upon  such  dam,  made  partition,  by  which  some  of  the 
mills  were  apportioned  to  each  ;  and  each  of  the 
parties  covenanted  with  the  other  to  keep  in  repair 
distinct  and  separate  portions  of  the  dam;  it  was 
held,  that  cuse  for  not  repairing  would  not  lie  by  one 
of  them  against  the  grantee  of  the  other,  and  that 
covenant  was  the  proper  remedy.^ 
•  §  442.  The  breach  of  covenant  charged  in  the 
declaration,  in  an  action  of  covenant,  being  that,  dur- 
ing a  specified  period  of  time,  the  defendant  deprived 
the  plaintiflF  of  the  water  necessary  for  his  mill,  by 
diverting  it  therefrom,  the  plaintiflF  is  not  limited  in 
proving  acts  committed  by  the  defendant,  to  the  period 
stated  in  the  declaration ;  but  he  may  prove  previous 
acts,  in  consequence  of  which  the  injury  was  sustained 
during  that  time.^ 

§  443.  The  circumstances  may  be  such  as  to  warrant 
also  an  action  of  assumjpsity  for  the  use  and  occupation 


1  Portmore  (Earl  of)  v,  Bann,  1  B.  &  Cress.  R.  694.  Bat  in  this  case, 
'by  the  deed  produced  in  evidence,  A  and  B  were  described  as  persons 
baling  the  greatest  proportion  of  share  in  the  profits  of  the  navigation ; 
and  bj  this  deed  it  appeared,  that  the  grantor  had  not  the  power  of  grant- 
ing the  privilege,  of  which  the  deed  as  set  out  in  the  declaration  purported 
to  be  a  grant,  |uid  therefore  there  was  a  variance.  Held,  also,  that  the 
deed  showed  ^t  the  assignee  of  the  grantee  was  not  bound  by  the  cove- 
nants, inasmuch  as  it  appeared  that  the  grantors  had  not  any  legal  or 
equitable  estate  in  the  real  hereditament,  which  the  deed  set  out  in  the 
declaration  purported  to  grant 

S  Wilbur  V.  Brown,  2  Denio,  (N.  Y.)  B.  856. 

'  HoUingsworths  v,  Dunbar,  6  Mnnf.  (Ya.)  R.  199. 
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of  a  watercourse  and  the  water  runniDg  therein.^ 
Where  a  contract  respecting  the  use  of  water^  under 
seal,  has  afterwards  been  varied  in  the  terms  of  it  by 
a  distinct  simple  contract,  made  upon  a  sufKcient  con- 
sideration, such  substituted  or  new  agreement  must  be 
the  subject  of  an  action  of  assumpsit,  and  not  of  an 
action  of  covenant ;  and  where  several  things  uncon- 
nected with  a  deed  are,  with  other  stipulations  in  a 
deed,  afterwards  made  the  subject  of  a  parol  contract^ 
assumpsit  may  be  sustained  by  the  breach  of  it^  An 
action  of  assumpsit,  founded  on  a  contract  under  seal, 
respecting  water  power,  which  contract  was  afterwards 
altered  and  modified,  and  in  other  respects  confirmed, 
by  a  contract  not  under  seal,  it  has  been  expressly 
held,  was  properly  brought* 


•» 


11.  EqidM>le  Remedies. 

I  444.  It  is  well  established  that  Courts  of  Equity 
have  concurrent  jurisdiction  with  Courts  of  Law,  in 
cases  of  private  nuisances ;  and  the  interference  of  the 
former  by  injunction,  is  founded  upon  Ihe  ground  of 
restraining  irreparable  mischief,  or  of  suppiessing 
oppressive  and  interminable  litigation,  or  c^  prevent- 
ing a  multiplicity  of  suits.*  They  will,  as  a  general 
rule,  interfere  in  those  cases  of  private  nuisance  only, 
where  the  right  of  the  party  complaining  is  clearly . 
established,  and  the  injury  which  he  must  necessarily 


*  Davis  v.  Morgan,  4  B.  &  Cress.  R.  8,  and  fully  cited  ^te,  §  278. 

a  1  Chitt.  PI.  106. 

8Mill-Dam  Foundeiy  v.  Hovey,  21  Pick.  (Mass.)  R.  417.  For  the 
facts  and  circumstances  attending  this  case,  see  Ante,  §  274. 

4  2  Story,  Eq.  Jurisp.  925,  et  Mcq.;  Eden  on  Injonct.  268,  (Am.  Edit 
1839.) 
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sustain,  if  the  work  be  allowed  to  proceed,  is  of  such 
a  nature  that  no  adequate  compensation  can  be  afforded 
by  damages  only,  and  when,  says  Sir  Thomas  Hum- 
mer, ^^  delay  itself  would  be  a  wrong."  ^  "  The  leading 
principle,"  said  Lord  Brougham,  ^  on  which  I  proceed 
in  dealing  with  this  application  —  the  principle  which 
I  humbly  conceive,  ought,  generally  speaking,  to  be 
the  guide  of  the  Court,  and  to  limit  its,  discretion  in 
granting  injunctions,  at  least  where  no  very  special 
circumstances  occur  —  is,  that  such  a  restraint  should 
be  imposed  as  may  suffice  to  stop  the  mischief  com- 
plained of,  and  where  it  is  to  stay  injury,  to  keep 
things  as  they  are  for  the  present"  ^  Past  injuries  are 
in  themselves  no  ground  for  an  injunction,  —  the  pro- 
vince of  the  injunction  being  to  prevent  future  mis- 
chief, and  not  to  afford,  for  instance,  a  remedy  for  a 
past  diversion  of  water.  If  the  injuries  by  diversion 
are  continued,  or  the  right  to  continue  them  set  up 
and  persisted  in  by  the  defendants,  in  a  biU  for  an  in- 
junction, a  Court  of  Equity,  if  the  facts  be  pi;operly 
established,  will  interfere  effectually  to  protect  the 
complainants.^ 

§  445.  Cases  of  the  obstruction  of  watercourses,  the 
diversion  of  streams  from  mills,  back-flowage,  &c.,  have 
long  been  regarded  in  England  as  of  a  nature  calling 
for  the  remedial  interposition  of  a  Court  of  Equity.* 


1  In  Winstanley  v.  Lee,  2  Swanst  Cb.  R  836. 

9  Blakemore  v,  Glamorganshire  Canal  Navigation,  1  My.  &  Keen,  Ch. 
R  185. 

3  Society  for  Establishing  Manufactures  v,  Morris  Canal  Co.  1  Saxton, 
(N.  J.)  Ch.  R.  157;  Smith  v.  Adams,  6  Paige,  (N.  Y.)  Ch.  R.  485. 

4  Universities  of  Oxford  and  Cambridge  v.  Richardson,  6  Yes.  R  706 ; 
Lane  v.  Newdigate,  10  Yes.  R  194 ;  Chalk  v.  Wyatt,  8  Meriv.  B.  688; 
Martin  v.  Stiles,  Mosel.  B.  145. 
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In  Robinson  v.  Lord  Byron/  where  an  injunction  was 
prayed  for  against  using  the  water  of  a  stream  in  any 
other  manner  than  it  had  been  used  before ;  and  it 
appeared  that  the  defendant  sometimes  withheld  the 
water^  and  at  others  discharged  it  in  such  quantities  as 
to  create  a  danger  of  sweeping  away  the  plaintiff's 
mills ;  the  injunction  was  granted  as  prayed,  until  an 
action  then  pending  for  the  injury  complained  of  was 
decided ;  and  the  right  being  found  for  the  plaintiff 
the  injunction  was  made  perpetual.  After  a  long  en- 
joyment of  a  watercourse  through  the  land  of  another, 
a  grant  will  be  presumed,  unless  disproved  by  the 
other  side,  and  the  plaintiff  be  quieted  in  his  enjoy- 
ment by  injunction.^  A  plaintiff  who  has  been  in  pos- 
session for  a  long  time  of  a  watercourse,  was  quieted 
by  an  injunction  against  the  interruption  of  the  defend* 
ant  who  had  diverted  it,  although  the  plaintiff  had  not 
established  his  right  at  law ;  and  the  Court  said  that 
such  bills  were  usual.^ 

§  446.  The  same  doctrine  we  find  applied  to  dis- 
turbances to,  and  by  means  of,  watercourses  in  tiiis 
country.*    We  find  it  laid  down,  that  where  the  owners 
of  hydraulic  works  on  both  banks  of  a  watercourse, 
being  each  entitled  to  an  equal  share  of  the  water,  if 
the  owner  of  mills  on  either  side  attempts  to  deprive 


1  Bobinson  v.  Lord  Bttoo,  1  Bro.  C.  C.  588. 

9  Finch  V.  Besbridger,  2  Yern.  B.  890. 

3  Buah  V.  Western,  Free.  Oh.  530. 

^  Story  lays  down  the  doctrine  as  follows :  **  Cases  of  a  nature  calliiig 
for  the  like  remecUal  interposition  of  Courts  of  Equity,  are  the  obstmc- 
tion  of  watercourses,  the  diversion  of  streams  from  mills,  the  back  flowage 
on  mills,  and  the  pulling  down  the  banks  of  rivers,  and  thereby  exposing 
adjacent  lands  to  inundation,  or  adjacent  mills  to  destruction.'*  2  Stoiy, 
Eq.  Jurisp.  §  927 ;  Binney's  Case,  2  Bland,  (Md.)  Ch.  R.  99. 
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the  other  of  the  use  of  his  share  of  the  water,  of 
which  he  has  been  in  the  quiet  enjoyment,  and  thus 
destroy  his  mills,  a  preliminary  injunction  will  be 
granted,  on  the  ground  that  the  injury  may  be  irre- 
parable.   In  this  case,  Chancellor  Walworth  said, — 
^  There  is  no  doubt  of  the  jurisdiction  of  the  Court  in 
this  case,  as  the  new  dam  would  in  a  great  measure 
destroy  the  complainant's  valuable  mills,  which  have 
been  in  operation  for  many  years.     The  regulation  of 
the  use  of  water  upon  the  different  sides  of  the  stream 
for  hydraulic  purposes,  is  so  essential  to  the  manufac- 
turing interests  of  our  community,  and  in  fact  to  every 
branch  of  domestic  industry,  that  it  would  be  deplora- 
ble if  any  of  these  important  establishments  could  be 
destroyed  by  any  individual,  or  combination  of  per- 
.  sons,  and  the  owners  left  to  seek  an  uncertain  remedy 
by  an  action  for  damages  in  a  Court  of  Law.^    In  an 
appeal  of  a  case  respecting  the  use  of  water,  from  the 
Court  of  Chancery  in  New  York  to  the  Court  of  Errors, 
the  decree  of  the  Chancellor  refusing  to  dissolve  an 
injunction  was  affirmed.    It  was  not  denied,  in  this 
ease,  that  the  effect  of  the  dam  in  question,  when  com- 
pleted, would  be  to  divert  a  large  proportion  of  the 
water  from  the  tnills  of  the  respondents ;  nor  was  it 
denied  that  it  was  the  intention  of  the  appellants,  if 
not  restrained,  to  complete  the  dam ;  and  it  was  there- 
fore held  a  proper  case  for  a  preliminary  injunction,  as 
the  injury  might  be  irreparable.* 

I  447.  Again,  where  the   complainants  were   the 
several  owners  of  different  mOls  on  the  same  water- 


^  Arihiir  v.  Case,  1  Paige,  (N.  Y.)  Gh.  R.  447. 
3  Caise  v.  Baight,  3  Wend.  (N.  Y.)  B.  632. 
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course,  which  mills  depended  upon  a  particular  use  of 
the  water  of  a  pond  at  the  head  of  the  watercourse  for 
the  running  thereof,  and,  as  such  mill-owners  had  been 
in  the  interrupted  use  of  the  water  in  a  particular 
manner  for  more  than  twenty  years ;  it  was  held,  that 
a  Court  of  Equity  had  jurisdiction  to  establish  their 
right  to  such  use  of  the  waters  of  the  pond,  and  to 
restrain  the  defendant  from  disturbing  them  in  the 
enjoyment  thereof.^ 

§  448.  Where  a  mill  stream  broke  the  bank,  wea^ 
ing  the  defendant's  ground,  and  the  stream  was  escap- 
ing into  a  new  channel,  and  irreparable  mischief  was 
to  be  apprehended,  the  Court  made  an  additional  order 
before  appearance,  to  restrain  the  defendant  from  pre- 
venting the  plainti£P  from  repairing  the  bank  for  the 
purpose  of  bringing  back  the  water  into  its  proper 
channel ;  and  also  to  restrain  the  defendant  from  pre- 
venting the  plaintiff  from  entering  on  that  part  of  the 
lands  in  possession  of  the  defendant^  which  formed 
part  of  the  bank  of  the  stream,  to  repair  the  breach ; 
and  also  to  restrain  the  defendant  from  cutting,  dig- 
ging, or  making  any  channel  for  the  water  of  said 
stream,  on  the  lands  in  his  possession,  whereby  the 
watercourse  might  be  diverted  from  the  plaintiff's  mill, 
unless  cause  was  shown  within  six  days.^ 

§  449.  We  have  seen  that  an  action  on  the  case 
may  be  maintained  for  the  diversion  of  a  watercourse, 
or  for  making  backwater,  even  although  no  actual 
damage  is  thereby  occasioned,  on  the  ground  of  the 
injury  done   to  the  right  of  the  riparian  proprietors 


1  Belknap  v.  Trimble,  8  Paige,  (N.  T.)  Gh.  R.  577. 
s  M'Swiney  v.  Haynes,  1  Iriah  Eq.  B.  882. 
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affected^  and  the  acquisition  of  an  adverse  right  by 
the  uninterrupted  enjoyment  of  the  diversion^  &c.^  for 
twenty  years.^  On  the  same  ground  a  bill  in  equity 
may  be  maintained  in  such  cases  for  an  injunction^ 
though  there  are  some  few  cases,  in  which  it  seems  to 
have  been  considered,  that,  as  against  a  riparian  owner 
seeking  to  erect  an  improvement  on  his  own  land,  the 
complainant  is  bound  to  show  that  his  superior  rights 
will  be  not  probably  but  real^  and  sensibly  aflTected,* 
The  weight  of  authority  is,  however,  decidedly  diflTer- 
ent.  In  a  bill  in  equity  for  an  injunction  by  the 
plaintiff  to  prevent  the  defendant  from  diverting  a 
watercourse  from  the  plaintiff's  mill,  and  for  Airther 
relief,  the  general  doctrine  in  respect  to  equitable 
jurisdiction  in  such  cases,  is  thus  stated  by  Mr.  J. 
Stobt:  —  "If  no  action  were  maintainable  at  law, 
without  proof  of  actual  damage,  that  would  furnish  no 
ground,  why  a  Court  of  Equity  should  not  interfere, 
aiid«protect  such  a  right  from  violation  and  invasion ; 
for,  in  a  great  variety  of  cases,  the  very  ground  of  the 
interposition  of  a  Court  of  Equity  is,  that  the  right  can 
only  be  permanently  preserved  or  perpetuated  by  the 
powers  of  a  Court  of  Equity.  And  one  of  the  most 
.ordinary  processes,  to  accomplish  this  end,  is  by  a  writ 
of  injunction,  the  nature  and  efficacy  of  which,  for  such 
purpose,  I  need  not  state,  as  the  elementary  treatise^ 
fully  expound  them.  If,  then,  the  diversion  of  the 
water  complained  of  in  the  present  case  is  a  violation 
of  the  right  of  the  plaintiff,  and  may  permanently 
injure  that  right,  and  become,  by  lapse  of  time,  the 


1  See  Ante,  §133-186. 

s  Shreve  v.  Voorhees,  2  Green,  (N.  J.)  Ch.  B.  25 ;  Qaackenbusli  v.  Van 
Biper,  Hiid.  350. 

I4t 
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foundation  of  an  adverse  right  in  the  defendant,  I 
know  of  no  more  fit  case  for  the  interposition  of  a 
Court  of  Equity,  by  way  of  injunction,  to  restrain  the 
defendants  from  such  an  injurious  act  If  ihere  be  a 
req[Ledy  for  the  plaintiffs  at  law  for  damages,  still  that 
remedy  is  inadequate  to  prevent  and  redress  the  mis- 
chief. If  there  be  no  such  remedy  at  law,  ihen  d 
fortiariy  a  Court  of  Equity  ought  to  give  its  aid  to 
vindicate  and  perpetuate  the  right  of  the  plaintiffs. 
A  Court  of  Equity  will  not  indeed  entertain  a  bill  for 
an  injunction,  in  case  of  a  mere  trespass  fully  reme- 
diable at  law.  But,  if  it  might  occasion  irreparable 
mischief,  or  permanent  injury,  or  destroy  a  right,  that 
is  the  appropriate  case  for  such  a  bill."^ 

§  450.  In  Gardner  v.  Newburgh,^  the  bill  in  sub- 
stance stated,  that  the  plaintiff  was  owner  of  a  fium, 
through  which  a  stream  of  water  had,  ftbm  time  imme- 
morial, run ;  that  it  supplied  water  to  his  brick-yard^ 
distillery,  and  chuming-mill,  and  to  a  mill-seat  where 
he  was  about  erecting  a  mill  for  grinding  plaster  of 
paris ;  that  the  trustees  of  the  village  of  Newburgh 
(the  defendants)  obtained  an  act  of  the  legislature  to 
enable  them  to  supply  the  inhabitants  of  the  village 
with  water ;  that  the  trustees  threatened  to  divert  the 
stream  from  the  plaintiff^s  farm;  and  the  plaintiff, 
^therefore,  prayed  an  injunction  to  prevent  the  defend- 
ants from  diverting  the  water.     The  injunction  was 


1  Webb  V.  Portland  Manuf.  Ca  3  Samn.  (Cir.  Co.)  R  189 ;  and 
likewise  Tyler  r.  Wilkinson,  4  Mason,  (Cir.  Co.)  R.  897;  Mayor,  &c. 
V,  Commissioners  of  Spring  Garden,  7  Barr,  (Penn.)  R.  348 ;  Hulme  r. 
Shreve,  3  Green,  (N.  J.)  Ch.  R.  116 ;  Shields  v.  Amdt,  Ibid.  234 ;  Hart 
r.  Mayor  of  Albany,  3  Paige,  (N.  Y.)  Ch.  R.  213;  West  c.  Walker,  2 
Green,  (N.  J.)  Ch.  R.  279. 

2  Gardner  v.  Newburgh,  2  Johns.  (N.  Y.)  Ch.  R.  162. 
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granted ;  Chancellor  Kent  observing,  ^  In  the  applicar 
tion  of  the  general  doctrines  of  the  Court  to  this  case, 
it  appears  to  me  to  be  proper  and  necessary  that  the 
preventive  remedy  be  applied.  There  is  no  need,  from 
what  at  present  appears,  of  sending  the  plaintiff  at 
law  to  have  his  title  first  established.  His  right  to 
the  nse  of  the  stream  is  one  which  has  been  immemo- 
rially  enjoyed^  and  of  which  he  is  now  in  the  actual 
possession.  The  trustees  set  up  no  other  right  to  the 
stream,  than  what  is  derived  from  the  authority  of  the 
statute ;  and  if  they  are  suffered  to  proceed  and  divert 
the  stream,  or  the  most  essential  part  of  ii^  the  plain- 
tiff would  receive  immediate  and  great  injury,  by  the 
suspension  of  all  those  works  upon  his  land  which  are 
set  in  operation  by  the  water.  In  addition  to  this,  he 
will  lose  the  comfort  and  use  of  the  stream  for  farming 
and  domestic  purposes ;  and  besides,  it  must  be  painful 
to  any  one  to  be  deprived,  at  once,  of  the  enjoyment 
of  a  stream  which  he  has  been  accustomed  always  to 
see  flowing  by  the  door  of  his  dwelling." 

§  461.  If  a  person,  being  the  sole  owner  of  one  mill 
and  tenmd  m  common  of  another  mill,  uses  in  his  several 
mill  jnoxh  water  than  appertains  to  it,  to  the  injury  of 
the  mill  owned  in  common,  his  co-tenant  may  maintain 
a  biU  in  equity  against  him.^  Notwithstanding  A  and 
B  may  be  tenants  in  common  of  a  lower  mill,  and  the 
water  privilege  connected  with  it ;  yet  if  the  acts  of 
B  complained  of,  tend*  to  a  destruction  of  the  joint 
property,  A  is  entitled  to  equitable  interposition  and 
relief.^ 

§  452.  Unless,  however,  the  plaintiff's  title  appears 


1  May  V.  Parker,  12  Pick.  (Mass.)  R  84 ;  and  see  Ante,  §  401. 

2  Kennedy  v.  Scovil,  12  Ck)nn.  B.  817. 
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on  the  face  of  the  bill  to  be  folly  established,  the  de- 
fendant may  demur  to  the  bill  for  want  of  eqoiiy. 
Thus,  in  the  case  of  Weller  v.  Smeaton/  the  bill  stated 
the  plaintiff  to  be  the  lessee  of  an  ancient  mill,  and 
that  the  defendant  had  erected  flood-gates,  and  other 
works  on  the  river,  which  obstructed  the  plaintiff's 
mill,  and  prayed  they  might  be  removed ;  tiie  Court 
allowed  a  demurrer  for  want  of  equity,  it  appearing 
that  the  works  had  been  erected  for  upward  of  three 
years,  and  no  steps  had  been  taken  to  establish  the 
plaintiff's  right  at  law.  In  all  cases,  in  fact,  in  which 
doubt  exists  as  to  the  legal  right,  a  Court  of  Equity 
will  compel  the  parties  to  go  to  trial  at  law,  without 
delay,  either  dissolving  the  injunction  or  maintaining 
it  until  such  trial  has  taken  place,  as  the  justice  of  the 
case,  and  the  interests  to  be  affected  by  the  determina- 
tion, appear  to  requiife.* 

'  §  453.  An  injunction  was  refused  in  the  following 
case  in  the  Circuit  Court  of  the  United  State£f^  in  New 
Jersey:  The  defendants  having  had  the  adverse  pos- 
session, for  twenty  years,  of  certain  water  which  had 
previously  flowed  into  the  plaintiff's  mill-pond,  whkih 
they  had  used,  during  that  period,  by  means  of  an 
aqueduct  for  supplying  water  to  a  certain  town,  suf- 
fered it  to  go  into  disuse,  in  consequence  of  a  decay 
of  the  logs  of  the  aqueduct,  for  three  years ;  during 
which  time  the  water  again  flowed  into  the  plaintiff's 


I  Weller  v.  Smeaton,  1  Cox,  Cb.  R  102. 

s  See  Wistanley  v.  Lee,  2  Swanst  Ch.  R.  887 ;  WHtecharcli  o.  Hide, 
8  Atk.  Ch.  R.  891 ;  Van  Bergen  v.  Van  Bei^en,  8  Johns.  (N.  Y.)  CL  B. 
282;  Beid  v.  Gifford,  6  Johns.  (N.  Y.)  Ch.  B.  19;  1  Hopk.  (N.  Y.)  CL 
R.  416 ;  Coalter  v.  Hunter,  4  Band,  (Ya.)  B.  58 ;  Binney's  Case,  8  Bbad, 
(Md.)  Ch.  B.  99 ;  Gates  v.  Blencoe,  1  Dana,  (Ken.)  B.  15 ;  Eden  on 
Injunct.  272,  (Am.  Edit  1689.) 
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poncL  The  defendants  commenced  the  reconstruction 
of  the  aqueduct^  and  thereupon  the  plaintiff  applied 
for  an  injunction ;  and  the  same  was  refused^  on  the 
ground  that  twenty  years'  possession  vested  a  com- 
plete title  to  the  water  in  the  defendants ;  which  title 
was  not  impaired  by  the  three  years'  reflow  of  the 
water  into  the  plaintiff^  pond.  Acquiescence^  the 
Court  held^  by  the  plaintiff  or  by  those  under  whom 
he  claimed^  for  a  shorter  period  than  twenty  years, 
would  be  sufiSdent  to  induce  a  refusal  of  the  injunc- 
tion. The  Court  also  doubted^  whether  the  case  was 
the  case  of  irreparable  mischief^  in  which  the  extraordi- 
nary power  prayed  for  would  be  exercised.^ 

§  454.  It  has  been  held, -by  the  Court  of  Appeals 
of  Virginia,  that  when  a  corporation  claims  a  right, 
under  the  authority  of  the  State,  to  abate  a  mill-dam, 
as  a  nuisance,  because  it  obstructs  the  navigation  of  a 
stream ;  and  such  abatement  would  produce  great  loss 
to  the  mill-owner,  and  great  inconvenience  to  the 
public ;  a  Court  of  Equity  has  jurisdiction  to  prevent 
such  abatemeni^  and  to  preserve  to  the  mill-owner  his 
establishment,  until  the  question  whether  the  mill- 
owner  has  or  has  not  a  right  to  keep  up  his  dam,  be 
decided.  The  inadequacy  of  the  damages,  which  any- 
jury  could  give  to  the  miU-owner  for  the  removal  of 
his  dam,  it  was  also  held,  was  a  good  ground  for  the 
interposition  of  equity.* 


^  Haight  V,  Proprietors  of  Morris  Aqueduct,  4  Wash.  C.  C.  R.  601. 

S  Grensliaw  v.  Slate  Biver  Company,  6  Band,  (Ya.)  R.  245.  For  the 
principles  on  which  a  Court  of  Equity  proceeds  in  interposing  by  injunc- 
tion, between  public  companies  in  cases  of  apprehended  nuisance,  see 
Bipon  V,  Herbert,  8  Eng.  Con.  Ch.  K  831 ;  Blakemore  v.  Glamorganshire 
Canal  Nayigation,  1  Myke  &  Keen,  Ch.  B.  15 ;  Boston  Water  Power  Co. 
V.  Boston  and  Worcester  Baiboad  Co.,  16  Pick.  (Mass.)  B.  412. 

44  • 
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§  455.  It  is  no  objection  to  the  granting  of  an  in- 
junction^ that  the  plaintiff  has  commenced  an  action  at 
law;^  and  in  one  instance  where  this  was  the  case^  it 
was  offered  to  discontinue  the  action  if  necessary^  but 
Lord  Eldon  held  it  immaterial^ 

§  456.  If  a  Court  has  not  a  general  jurisdiction  in 
equity^  it  is  necessary  for  the  plaintiff  to  make  it  ap- 
pear affirmatively  on  the  face  of  the  bill^  that  his  case 
is  within  the  jurisdiction  of  the  Court;  and  the  ques- 
tion^ whether  it  is  so  or  not^  is  properly  raised  by  a 
general  demurrer.' 


1  Eden  on  Injonct  276. 

3  Attorney-Gen.  v.  Nichol,  8  Meriv.  Ch.  B.  687. 

3  May  V.  FbAWj  18  FicL  (MaaB.)  B.  84. 
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CHAPTER  XL 

OP  THE  EIGHT   OP  EMINENT  DOMAIN  AS  APPLIED  TO  PRIVATE 

PROPERTY  IN  WATERCOURSES. 

1.  The  UniTenality  and  Liiiiit  of  the  Bight  of  Eminent  Domain. 
.  2.  As  a  part  of  English  Law. 
S.  As  a  part  of  the  Constitutional  Law  of  the  United  States. 

4.  Of  the  «  Public  tJse." 

5.  Of  the  Nature  and  Kind  of  Compenflation. 

6.  Of  the  FroTiaion  for  Indenmity. 

1.    IMversaMty  and  Limit  of  the  Right  of  Eminent 

Domain. 

%  457.  Among  the  variety  of  legal  titles  wMch^  in 
this  country,  have  often  been  involved  in  controversies 
respecting  the  rights  of  riparian  proprietors  on  inland 
streams  and  rivers,  is  the  important  one  entitled 
^  eminent  domain^  or  the  right  which  the  government 
retains  over  the  estates  of  individuals  to  appropriate 
them  to  pvhUc  use.  It  is  obvious,  that  the  govern- 
ment of  no  State  can  administer  its  public  affairs  in 
the  most  beneficial  manner  to  the  community  at  large, 
if  it  cannoty  on  particular  emergencies  and  for  public 
utility,  exercise  at  least  a  qualified  power  of  disposing 
0^  or  of  impairing  in  value,  the  property  of  an  in- 
dividual citizeu.  To  this  power,  according  to  Vattel, 
"  men  have  impliedly  yielded,  though  it  has  not  been 
expressly  reserved.^' ^  But  it  is  a  rule  founded  in 
equity,  and  is  laid  down  by  jurists  as  an  acknowledged 
principle  of  universal  law,  that  a  promion  for  compere 


1  Yattel,  ch.  20, 8.  94. 
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satton  is  a  necessary  attendant  on  the  due  exercise  of 
the  power  of  the  law-giver  to  deprive  an  individual  of 
his  property  without  his  consent^  The  law  is  uni- 
versally recognized  as  laid  down  by  Bynkershoek,  that 
^'  this  eminent  domain  may  be  lawfully  exercised  when- 
ever public  necessity  or  public  utiSty  requires  it,"  and 
that  ^  the  sovereign  power  may  take  from  proprietors 
those  things  without  which  highroads  cannot  be 
made;"  and  that  ^^this  right  may  be  imparted  to 
others  occasionally,  as  to  the  chief  magistrates  of 
towns,  cities,"  &c.  But  then  he  annexes  the  qualifica- 
tion, that  ^if  houses  and  lands  be  taken  from  indi- 
viduals, adequate  compensaHon  should  be  made."  ^ 

2.  As  a  Part  of  EngUih  La». 

§  458.  In  England,  notwithstanding  the  transcend- 
ent power  of  its  Parliament,  the  law  on  this  subject 
has  been  administered  on  the  above  just  and  equitable 
principles.  In  the  familiar  instance  of  an  Act  of  Par- 
liament, for  promoting  some  specific  object  or  under- 
taking of  a  public  nature,  as  a  turnpike,  navigation, 
canal,  or  railway,  the  legislature  scruple  to  interfere 
with  private  property  and  compel  the  owner  of  land  to 
alienate  it,  without  providing  a  reasonable  price  and 
compensation  for  so  doing,  ^'If  a  new  road,"  says 
Blackstoke,  ^  were  to  be  made  through  the  grounds  of 
a  private   person,  it  might  perhaps  be  extensively 


1  2  Kent  Comm.  839. 

9  Bynkensboek,  lib.  2,  cb.  15.  See  also  Grotius,  De  Jure,  te^  K  Z^ 
cb.  19,  8.  7 ;  Puff.  b.  8,  cb.  5,  s.  9,  7.  Tbat  tbe  power  of  goremment  to 
take  private  property  may  be  imparted  to  individoals  and  corporatiops, 
see  Beekman  v.  ScbeAectady  and  Saratoga  Railroad  Ca,  8  Paige,  (N.  Y.) 
Cb.  B.  45 ;  Fittsburgb  v.  Scott,  1  Barr,  (Penn.)  R.  809. 
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beneficial  to  the  public ;  but  the  law  permits  no  man, 
or  set  of  men^  to  do  this  without  consent  of  the  owner 
of  the  land.  In  vain  may  it  be  urged  that  the  good 
of  the  individual  ought  to  yield  to  that  of  the  commu- 
nity ;  for  it  would  be  dangerous  to  allow  any  private 
man^  or  even  public  tribunal^  to  be  the  judge  of  this 
common  good,  and  to  decide  whether  it  be  expedient^ 
or  no.  Besides,  the  public  good  is  in  nothing  more 
essentially  interested,  than  in  the  protection  of  eyery 
individual's  private  rights,  as  modelled  by  the  muni- 
cipal law.  In  this,  and  in  similar  cases,  the  legislature 
alone  can,  and  indeed  frequently  does,  interpose,  and 
compel  the  individual  to  acquiesce.  But  how  does  it 
interpose  and  compel?  Not  by  absolutely  stripping 
the  subject  of  his  property  in  an  arbitrary  manner; 
but  by  giving  him  a  fuU  indemnification  and  equiva- 
lent for  the  injury  thereby  sustained.  The  public  is 
considered  as  an  individual,  treating  with  an  indi- 
vidual for  exchange.  AU  tiiat  the  legislature  does, 
is  to  oblige  the  owner  to  alienate  his  possessions 
for  a  reasonable  price  ;  and  even  this  is  an  exten- 
sion of  power  which  the  legislature  indulges  with 
caution."  ^ 

§  459.-  It  is  now  considered  in  England,  that  the 
true  principle  applicable  to  all  such  cases,  is,  that  the 
private  interest  of  the  individual  is  never  to  be  sacri- 
ficed to  a  greater  extent  than  is  necessary  to  secure  a 
public  chjeet  of  adequate  importance,  and  that  the  in- 
terference is  one  of  an  extraordinary  character.'    The 


1  1  Bla.  Com.  189. 

>  See  per  Lozd  Eldon,  1  Mylne  &  Keen,  Ch.  R.  162 ;  Webb  v.  Man- 
cbester  and  Leeds  Baflway  Co,  4  My  be  &  Cr.  Ch.  R.  116,  in  which  the 
principles  on  which  equity  will  exercise  its  joriadiction  over  companies 


526  LAW  OF  WATEECOUBflES.  [CH.  XL 

English  Courts  will  not,  therefore,  so  construe  an  act 
of  Parliament  as  to  deprive  persons  of  their  ^estates^ 
and  transfer  them  to  other  parties  without  compensa- 
tion, in  the  absence  of  any  manifest  or  obyious  reasons 
of  policy  for  so  doing,  unless  they  are  so  fettered  by 
the  express  words  of  the  statute  as  to  be  unable  to 
extricate  themselves ;  ^  for  they  will  not  suppose  the 
legislature  had  such  an  intention.'  As  it  was  observed 
in  a  recent  case,  where  large  powers  are  intrusted  to  a 
company  to  carry  their  works  through  a  great  extent 
of  country,  without  the  consent  of  the  owners  and 
occupiers  of  the  land  through  which  they  are  to  pass, 
it  is  reasonable  and  just,  that  any  injury  to  property 
which  can  be  shown  to  arise  from  the  prosecution  of 
those  works  should  be  fairly  compensated  to  the  party 
sustaining  it*  The  extraordinary  powers  ^ith  which 
railways  and  other  similar  companies  in  England  are 
invested  by  Parliament,  are  given  to  them  *'in  con- 
sideration of  a  benefit,  which,  notwithstanding  aU  other 
sacrifices,  is,  on  the  whole,  hoped  to  be  obtained  by 
the  public ; "  and  that  since  the  public  interest  is  to 
protect  the  private  rights  of  all  individuals,  and  to 
save  them  from  liabilities  beyond  those  which  the 
powers  given  by  such  acts  necessarily  occasion,  they 
must  always  be  carefully  looked  to,  and  must  not  be 


iDTested  with  compulsoTy  powen  are  conddered.  See  al^  Simpaoa  v. 
Lord  Howden,  1  Keen.  Ch.  R.  598 ;  Lister  v.  Lobley,  7  AdoL  &  EIL  B. 
124. 

1  See  Broom,  Legal  Max.  4. 

*^  Stracey  v.  Nelson,  12  M.  &  Welsb.  R.  540 ;  Hutchinson  v.  Manches- 
ter and  Rossendale  Railway  Co.,  14  M.  &  Welsb.  R  694. 

3  Regina  v.  East  Counties  Railway  Co.,  2  Q.  B.,  cited  in  Broom,  Legal 
Max.  4 ;  Blakemore  v.  Glamorganshire  Canal  Co.,  1  Mylne  &  Kean,  Ch. 
R.162. 
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extended  fartiber  than  the  legislature  has  provided^  or 
than  is  necessarily  and  properly  required  for  the  pur- 
poses which  it  has  sanctioned.^ 

§  460.  By  the  English  act  of  Parliament  8  and  9 
Yict.  c.  20^  an  act  for  consolidating  in  one  act,  certain 
provisions  usually,  inserted  in  acts  authorizing  the 
making  of  raiiwaySy  it  is  enacted  (sect  16)  that  any 
incorporated  railway  company  may  alter  tiie  course 
of  any  watercourses,  not  navigable,  in  order  the  more 
conveniently  to  carry  tibe  same  over  or  under  or  by 
the  side  of  the  railway.  But  in  the  exercise  of  the 
powers  by  that  act  granted,  the  act  provides,  that  the 
company  shall  do  as  little  damage  as  can  be,  and 
shall  make  full  satisfaction  to  all  parties  interested 
for  all  damage  by  them  sustained  by  reason  of  the 
exercise  of  such  powers.^  Moreover,  if  railway  com- 
panies, in  England,  in  carrying  on  their  works,  do 
more  damage  than  the  necessity  of  the  case  requires, 
the  Court  of  Chancery  will  restrain  them  by  injunc- 
tion.^ 

3.  As  a  Part  of  the  Constitutional  Law  of  the   United 

States. 

§  461.  In  England,  where  the  power  of  Parliament 
is  said  to  be  omnipotent,  (meaning  so  far  as  the  exer- 
cise of  mere  human  power  is  concerned,)  there  may  be 
no  remedy  for  an  abuse  of  the  power  of  taking  private 
property,  where  it  is  by  the  concurrent  act  of  the 


1  Per  Lord  Lftngdale,in  Coleman  v.  East  Coanties  Hallway  Co.,  16  Law 
Joam.  (Chan.)  78. 

9  Sh^ord  on  Biulwajs,  322,  842. 

3  Manser  v.  Northern  and  Eastern  Counties  Raiiwaj  Co.,  2  Bailw.  Ca. 
391 ;  Agar  v.  Begent's  Canal  Co.,  Coop.  C.  C.  77. 
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three  estates  of  the  realm ;  but  in  a  State  goyemed  by 
a  written  constitution^  like  the  North  American  States^ 
if  the  legislature  should  so  far  forget  its  duty,  and  the 
natural  rights  of  an  individual,  as  to  take  his  private 
property  and  transfer  it  to  another,  where  there  is  no 
foundation  for  a  pretence  that  the  public  is  to  be  bene- 
fited thereby,  such  an  abuse  of  the  right  of  eminent 
domain  is  an  infringement  of  the  letter  as  well  as  of 
the  spirit  of  the  Constitution  ;  and,  therefore,  not 
within  the  gfeneral  powers  delegated  by  the  people  to 
the  legislature.^  By  the  fifth  article  of  the  Constitor 
tion  of  the  United  States  (and  a  similar  article  may  be 
found  in  the  Constitutions  and  Bills  of  Bights  of 
nearly,  if  in  not  of  all  of  the  several  States)  —  ^  Pri- 
vate property  shall  not  be  taken  for  public  use  without 
just  compensation."  But  even  if  there  exists  no  such 
clause  in  a  State  Constitution,  whenever  the  power  in 
question  is  exercised  by  the  legislature,  natural  justice 
speaks  so  forcibly  on  this  subject,  that  just  compensa- 
tion will  be  made.^ 

§  462.  By  the  third  section  of  the  Act  of  the  State 
of  New  York,  entitled  an  "Act  respecting  navigable 
communications  between  the  great  western  and  north- 
ern lakes  and  the  Atlantic  ocean,"  the  canal  commis- 
sioners are  only  authorized  to  appropriate  the  streams 
of  water  necessary  for  the  prosecution  of  the  work 


1  Varick  r.  Smith,  5  Paige,  (N.  Y.)  Ch.  R.  187. 

3  Bristol  v.  New  Chester,  3  N.  Hamp.  R.  585 ;  Embury  o.  Connor,  S 
Sand.  (N.  Y.)  Sup.  Ct  R.  98 ;  Young  v.  Harrison,  6  Geoi^a  R.  131. 
The  State  of  New  York  possesses  the  power  to  appropriate  to  public  use 
the  Unds  of  the  Indians,  within  their  territory,  upon  making  *VHnpi'TiMfctifm 
therefor;  notwithstanding  the  grant  of  the  right  of  preemptioii  in  such 
lands  to  Massachusetts.  Wadsworth  v.  Buffalo  Hydraulic  AsaociatioDy  15 
Barb.  (N.  Y.)  Sup.  Co.  R.  88. 
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intended  by  the  Act,  by  making  a  just  and  equitable 
assessment  of  the  loss  or  damage,  if  any,  over  and 
above  the  benefit  to  the  respective  riparian  owners 
resulting  from  the  making  and  constructing  of  the 
work.  In  the  Supreme  Court  of  Errors  of  New  York, 
the  views  expressed  by  Chancellor  Walworth  and 
Senator  AUiEN,  were,  that  the  State  had  not  the  right, 
without  making  compensation,  to  destroy  the  property 
of  riparian  proprietors  upon  rivers  above  tide-water, 
in  making  waters  navigable  that  are  not  so  by  nature ; 
or  in  appropriating  the  water  of  such  rivers  to  the 
public  use  by  artificial  erections.^  By  the  spirit  and 
meaning  of  both  the  constitution  and  the  canal  laws 
of  that  State,  if  any  individual  is  consequentially  injured 
by  the  erection  of  a  dam  under  the  authority  of  the 
legislature,  with  a  view  to  afibrd  water  to  a  canal,  he 
is  entitled  to  compensation  for  the  injury  sustained, 
equally  as  though  his  property  had  been  taken  for 
public  use.^ 

§  463.  In  Virginia,  mills  are  considered  as  of  great 
public  convenience,  and  they  are  regulated  by  acts  of 
the  legislature ;  and,  among  other  things,  a  jury  is  to 
inquire  whether  ordinary  navigation  will  be  obstructed, 
and  if  they  report  that  it  will  not,  then  leave  is 
granted  to  erect  a  mil},  without  any  condition  as  to 
navigation.  The  grant,  under  such  a  precautionary 
proceeding,  is  a  perfect  one,  and  vests  in  the  grantee 
all  the  public  right  to  the  stream,  or  rather,  so  much 
thereof  as  is  necessary  to  the  full  enjoyment  of  the 


1  Canal  Commisaionen  v.  The  People,  5  Wend.  (N.  Y.)  R.  423 ;  and 
see  People  o.  Pktt,  1 7  Joluuk  (N.  Y.)  R.  195.  And  lee  Hadsoii  and  Del. 
Canal  Co.,  v.  New  York  and  Erie  Bail  Road  Co.,  9  Paige,  dSd. 

9  People  «.  Canal  Appiaisen,  Id  Wend«  (N.  Y.)  iU  965. 
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milL  Therefore;  it  has  been  held,  that  a  subsequent 
act  of  the  .legislature,  which  imposes  upon  such  a 
grantee,  who  has  established  a  mill  and  erected  a 
dam,  the  burden  of  erecting  locks  through  his  dam, 
of  keeping  the  locks  in  repair,  and  of  giving  his  at- 
tention to  the  admission  of  passage-boats,  and  which 
vests,  on  his  failure,  in  a  company  the  power  to  abate 
the  dam  as  a  nuisance, — without  a  full  indemnifica- 
tion and  equivalent  for  the  injury  thus  done  to  his 
vested  rights,  —  is  unconstitutional  and  void.^ 

§  464.  A  company  under  a  charter  to  make  a  lock 
navigation  in  a  public  stream,  has  not  the  same  privi- 
lege as  a  riparian  owner,  but  must  pay  for  all  damage 
done  to  the  property  of  others,  when  required  to  do 
so  by  the  terms  of  its  charter ;  and  injuries  resulting 
from  swelling  of  the  river,  dwring  flaodsj  (for  which  a 
riparian  proprietor  is  not  liable,)  ^  which  is  increased 
by  the  erection  of  their  dams,  are  within  the  law 
giving  compensation  for  all  injuries  occasioned  by 
overflowing  lands  lying  on  the  stream  or  its  tributa- 
ries, or  impairing  the  usefulness  of  any  mill-dam 
situated  thereon.^ 

§  465.  In  an  action  on  the  case  for  the  diversion  of 
water  from  the  river  Farmington,  in  Connecticut,  to 
the  injury  of  the  plaintiff;  it  appeared,  that  the  water 
of  that  river  was  obstructed  in  its  passage  to  the 
plaintiff's  factory,  and  diverted  therefrom  so  as  to 
produce  a  substantial  injury  to  him,  by  the  works  of 
the  New  Haven  and  Northampton  Company,  of  which 
no  survey  or  appraisal  under  the  charter  had  been  had, 


1  ^  Crensbaw  v.  Slate  Riyer  Co.,  6  Band.  (Va.)  B.  245. 

>  Ante,  §  848,  349. 

<  Monongahela  Go.  v.  Coen,  6  Banr,  (Fenn.)  B.  379. 
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and  for  which  no  damages  had  been  assessed  and  no 
compensation  made.  It  was  held,  that  the  plaintiff 
was  entitled  to  redress  in  an  action  on  the  case,  al- 
though the  dams  producing  such  injury  were  erected 
with  the  approbation  of  the  commissioners,  before  the 
plaintiff  had  any  interest  in  the  property  to  which  the 
injury  was  done,  and  had  not  since  been  raised.^ 

§  465  a.  It  is  not  necessary  that  land  should  be 
absolutely  taken,  but  any  serious  interruption  to  its 
common  and  necessary  use,  is  equivalent  to  the  taking 
of  it  J  so  that,  if  a  corporation  is  created  by  the  legis- 
lature, for  the  purpose  of  constructing  and  maintaining 
a  canal,  if  no  compensation  is  made  or  provided  for  a 
discharge  of  the  water  from  the  canal,  upon  the  lands 
of  others,  they  are  entitled  in  an  action  on  the  case  to 
recover  damages  for  an  injury  sustained  by  such  dis- 
charge.^ 

4.  Ofthe^'PubUc  User 

§  466.  As  a  general  rule,  it  must  undoubtedly  rest 
in  the  discretion  and  wisdom  of  the  legislature  to 
determine  when  public  uses  require  the  assumption 
and  appropriation  of  private  property ;  although  the 
question  is  one  not  without  embarrassment,  as  tiie  line 
of  demarcation  between  a  use  that  is  public,  and  one 
that  is  strictly  private,  is  not  to  be  drawn  without 
much  consideration.^    It  has  been  said  by  a  learned 


1  Denslow  v.  New  Haven  and  Northampton  Ca  16  Conn.  B.  98. 

s  Hooker  'V.  New  Haven  and  Northampton  Co.,  14  Conn.  B.  146 ;  and 
8ee  abo  Bowe  v.  Granite  Bridge  Corp.,  21  Pick.  (Mass.)  B.  844,  848. 

8  2  Kent  Comm.  889 ;  Smith,  Comm.  on  Stat,  and  Const  Law,  §  825 ; 
Pittsbnrgh  v.  Scott,  1  Barr,  (Penn.)  B.  809 ;  Beekman  v.  Schenectady 
and  Saratoga  Bail  Boad  Co.,  8  Paige,  (N.  Y.)  Ch.  B.  45.  <<  The  two 
branches  of  the  le^flUtare,  sabject  only  to  the  qualified  veto  of  the  execu- 
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Judge,  that  ^  it  is  difficult,  perhaps  impossible,  to  lay 
down  any  general  rule,  that  would  precisely  define  the 
power  of  the  government,  in  the  exercise  of  the  ao* 
knowledged  right  of  eminent  domain ;  it  must  be 
large  and  liberal,  so  as  to  meet  the  pubUc  exigencies, 
and  it  must  be  so  limited  and  restrained,  as  to  secure 
effectually  the  rights  of  the  citizen  ;  and  it  must 
depend,  in  some  instances,  upon  the  nature  of  the 
exigencies  as  they  arise,  and  the  circumstances  of 
particular  cases.'*  ^  One  thing  is  incontrovertible,  and 
that  is,  that  the  necessities  of  the  public  for  the  use  to 
which  the  property  is  to  be  appropriated  must  exist  as 
the  basis  upon  which  the  right  is  founded  *  Where 
private  property,  therefore,  is  wanted  merely  for  omor 
mental  purposes,  this  right  cannot  be  exercised,  as  the 
purpose  must  be  useful^ 


tive,  are  the  sole  judges,  as  to  the  expediency  of  making  police  regulations 
interfering  with  the  natural  rights  of  our  citizens,  which  regulations  are 
not  prohibited  by  the  Constitution ;  and  also  as  to  the  expediency  of  ex- 
ercising the  right  of  eminent  domain  for  the  purpose  of  making  public  im- 
provements  either  for  the  benefit  of  the  inhabitants  of  the  State  generally^ 
or  of  any  particular  section  thereof."  Per  Chancellor  VTalworth,  in  Yarick 
V.  Smith,  5  Paige,  (N.  Y.)  Ch.  B.  187.  And  see  L.  C.  and  C.  Bail  Road 
Co.  V.  Chappell,  1  Bice  (S.  C.)  B.  888 ;  Harris  v.  .Thompson,  9  Barb. 
(N.  Y.)  Sup.  Co.  B.  850 ;  Hooker  t*.  New  Haven,  &c.,  Co.,  14  Conn.  B 
146  ;  Binney's  Case,  2  Bland,  (Md.)  Ch.  B.  99. 

1  Per  Shaw,  C.  J.,  in  Boston  Water  Power  Ca  o.  Boston  and  Worcester 
Bail  Boad  Co.,  28  Pick.  (Mass.)  B.  860. 

3  Smith,  Comm.  on  Stat,  and  Const  Law,  §  825 ;  Wilkinson  v.  Leland, 
2  Peters,  (U.  S.)  B.  658 ;  Albany  Street  (Case  oQ,  H  Wend.  (N.  Y.)  R 
149;  Bice  v.  Parkman,  16  Mass.  B.  880;  Yarick  v.  Smith,  5  Paige, 
(N.  Y.)  Ch.  B.  159;  Norman  v.  Heist,  5  Watts  &  S.  (Penn.)  R  17i; 
Hardin  v.  Goodlet,  8  Yerg.  (Tenn.)  B.  41 ;  Dunn  v.  City  Council,  Harp. 
(S.  C.)  B.  189 ;  Lindsay  v,  Charieston  Commissioners,  2  Bay,  (S.  C.)  R 
54 ;  Cotrill  V.  Myrick,  8  Fairf.  (Me.)  R  222 ;  Dyer  v.  Tuscaloosa  Bridge 
Co.,  2  Port,  (Ala.)  R  296. 

3  See  Boston  and  Boxbury  Mill  Cox^.  o.  Newman,  12  Pick.  (Miass.)  R 
476. 
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§  467.  Although  it  rests  with  the  wisdom  of  the 
le^slatore  to  detennine  what  is  a  ^^  public  use/'  and 
also  the  necessity  for  taking  the  property  of  an  indi- 
vidual for  that  purpose;  yet  the  right  of  eminent 
domain  does  not  authorize  the  government,  even  for  a 
fidl  compensation,  to  take  the  property  of  one  citizen  and 
transfer  it  to  another,  when  the  public  is  not  interested 
in  the  transfer.^  The  possession  and  exertion  of  such 
a  power  would  be  incompatible  with  the  nature  and 
very  object  of  all  government ;  for,  it  being  admitted, 
that  a  chief  end  for  which  govemihent  is  instituted,  is, 
that  every  man  may  enjoy  his  own ;  it  follows,  neces- 
sarily, that  the  rightful  exercise  of  a  power  by  the 
government  of  taking  arbitrarily  from  any  man  what 
is  his  own,  for  the  purpose  of  giving  it  to  another, 
would  subvert  the  very  foundation  principle  upon 
which  the  government  was  organized,  and  resolve  the 
political  communily  into  its  original  chaotic  elements.^ 
In  the  matter  of  Albany  Street,  Chief  Justice  Savage, 
(in  commenting  on  the  section  of  the  law  under  which 
the  Corporation  of  the  City  of  New  York  had  pro- 
ceeded in  widening  a  street,)  says,  that,  ^  the  constitu- 
tion, by  authorizing  appropriation  of  private  property 
to  public  use,  impliedly  decl&res,  that  for  any  other 
use,  private  properly  shall  not  be  taken  from  one  and 
applied  to  the  private  use  of  another."  It  is  in  viola- 
lation,  he  says,  of  natural  right ;  and  if  it  is  not  in 
violation  of  the  letter  of  the  constitution,  it  is  of  its 


1  Fittsbtu^h  V.  Scott,  1  Barr,  (Penn.)  K  139 ;  Beekman  o.  Schenec- 
tady and  Saratoga  Railroad  Co.,  8  Paige,  (N.  Y.)  Ch.  R  46 ;  Varick  ». 
Snuth,  6  Paige,  ^.  Y.)  Ck  R.  169 ;  Taylor  t?.  Porter,  4  HiU,  (N.  Y.) 
E.140. 

9  Bloodgood  0.  Mohawk  &  Hudson  Railroad  Co.  18  Wend.  (N.  Y.) 
R.56. 

46  • 
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spirit.^  In  Bloodgood  v.  Railroad  Company,  Mr*  Sena- 
tor Tract  says,  ^^  these  words  of  the  constitution  should 
be  construed  as  equivalent  to  a  constitutional  declara- 
tion, that  private  property,  without  the  consent  of  the 
owner,  shall  be  taken  anfy  for  the  publio  use,  and  then 
only  upon  a  just  compensation."  ^  Chancellor  Bland, 
of  Maryland,  in  giving  his  opinion  in  an  important 
case,  says, — ^^The  government  of  this  Republic,  by 
virtue  of  that  eminent  domain^  which,  for  public  pur- 
poses is  intrusted  to  all  governments,  may  take  the 
property  of  any  individual  and  cause  it  to  be  applied 
to  the  use  of  the  public,  on  making  him  a  reasonable 
compensation.  But^"  says  he,  ^it  cannot  arbitrarily 
take  property  from  one  citizen  and  bestow  it  on 
another ;  because  such  an  act,  although  not  specially 
prohibited  by  the  Constitution,  would  be  contrary  to 
the  fundamental  principles  of  the  government  itself."' 
As  has  been  declared  by  a  learned  Judge  in  Virginia, 
^  Liberty  itself  consists  essentially,  as  well  in  the  secu- 
rity of  private  property,  as  of  the  persons  of  indi- 
viduals; and  this  security  of  private  property  »  one 
of  the  primary  objects  of  civil  government,  which  our 
ancestors,  in  framing  our  Constitution,  intended  to  se- 
cure to  themselves  and  ^their  posterity,  efiTectually,  and 
forever."* 

§  468.  There  are  no  instances  in  which  private 


1  Albany  Street  (in  the  Matter  of),  11  Wend.  (N.  Y.)  B.  149. 
s  Bloodgood  V,  Railroad  Co.,  18  Wend.  (N.  Y.)  B.  59 ;  see  Emboiy  r. 
Connor,  2  Sand.  (N.  Y.)  Sup.  Co.  B.  98. 

3  Hepburn's  Case,  S  Bland,  (Md.)  Ch.  B.  98.  And  the  Chancellor 
refers  to  Campbell's  Case,  2  Bland,  (Md.)  Ch.  B.  9S0 ;  and  Ftotridge  «. 
Dorsey,  8  H.  &  Johns.  (Md.)  B.  802. 

4  Per  Mr.  J.  Green,  in  Crenshaw  v.  Slate  Biver  Co.,  6  Band.  (Ya.)  B. 
245. 


OH.  XI.]  ZhDSSSST  DOBfAIN.  535 

property  of  any  denomination  can  be  taken  by  State 
authority  for  the  mere  purpose  of  raising  a  revenue 
(unless  in  the  regular  mode  of  taxation);  and  an 
assumption  of  power  to  that  extent  would  be  entirely 
destructive  of  individual  right,  and  annihilato,  at  the 
pleasure  of  the  State,  all  distinctions  between  meum 
and  iuum.  Therefore,  canal  commissioners,  who  are 
authorized  by  the  legislature  to  take  water  enough 
from  a  watercourse  for  canal  navigation,  have  no  au- 
thority, for  the  purpose  of  creating  hydraulic  power, 
to  sell  or  lease  the  surplus  water  for  the  benefit  of  the 
public  revenue.  Although,  in  conducting  the  water 
to  the  canal  through  a  feeder,  the  State  agents  must 
necessarily  exercise  a  discretionary  power,  yet  the 
water  can  only  be  taken  by  them  for  canal  purposes ; 
and  if  taken  and  'rented  to  an  individual,  no  title 
would  pass  against  the  riparian  owners  entitled  to  it 
by  law.^ 

§  469.  Lots  bounding  upon  a  river,  and  immediately 
below  a  State  dam  erected  for  the  use  of  a  canal,  were 
sold  by  the  New  York  commissioners  of  the  land  office 
as  water  lots  bounding  upon  the  river;  and  it  was 
held,  that  the  purchaser  of  such  water  lots  was  entitled 
to  the  water  privileges  connected  with  such  lots  at  the 
time  of  the  sale,  by  the  natural  fim  of  the  surplus  water 
over  the  State  dam,  so  far  as  could  be  used  without 
interfering  witii  the  right  of  navigation ;  and  that  the 
State  officers  could  not  afterwards  lease  such  surplus 
waters,  and  authorize  the  lessee  to  prevent  them  from 
flowing  over  the  dam,  to  the  injury  of  the  water  privi- 
leges connected  with  the  water  lots  thus  sold.    The 


Backingbam  v.  Smith,  10  Ohio  B.  288. 
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language  of  the  Courts  in  the  appeal  of  this  case, 
was, — ^^The  government  has  the  power,  under  the 
Constitution,  to  appropriate  the  private  property  of 
its  citizens,  just  so  &r,  and  no  farther,  than  is  neces- 
sary for  the  purpose  and  object  of  the  appropriation ; 
and  that  may  be  an  absolute  and  exclusive  right  to 
land  or  water,  or  it  may  be  a  partial  or  common  or 
usufructuary  right,  according  to  the  nature  of  the  pro- 
perty or  the  circumstances  of  the  case.  But  when 
such  purpose  is  accomplished,  the  right  of  the  State  is 
exhausted,  and  the  whole  of  the  residue  of  the  pro- 
perty, whatever  it  may  be,  belongs  to  the  citizen."^ 

§  470.  So,  canal  commissioners  are  not  authorized 
to  dispose  of  the  water  power  of  a  stream  to  persons 
who  have  been  injured  by  the  canal,  to  pay  them  for 
their  damages;^  and  where  the  mill  of  a  person  is 
likely  to  be  injured  by  a  dam  erected  above  it  to  sup- 
ply a  canal  feeder,  the  canal  commissioners  have  no 
power  to  dig  a  race  across  another  person's  land,  with- 
out consent,  to  conduct  the  water  from  the  feeder  to 
the  mill-owner,  and  so  compensate  him  for  his  loss; 
and  if  a  threat  is  made  to  dig  such  a  race,  an  injunc- 
tion wiU  lie.^ 

§  471.  Although,  in  Ohio,  the  law  authorizes  canal 
commissioners  to  dispose  of  the  water  for  hydraulic 
purposes,  with  a  view  to  raise  a  revenue  to  aid  in 
defraying  the  expense  of  the  canal,  still  this  relates 
only  to  the  water  which  is  necessary  for  the  naviga- 


1  Yarlck  v.  Smith,  5  Paige,  (N.  Y.)  Ch.  R.  1S7,  and  on  appeal,  9  F^uge, 
(N.  Y.)  Ch.  B.  547.  And  see  Harris  v.  Thompson,  9  Barb.  (N.  Y.)  Sop. 
Co.  R.  350. 

« liTArthur  r.  Kelley,  5  Ohio  R.  84. 

3  Ibid. 
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tion  of  the  canal,  and  which  can  be  used  for  no  other 
purposes,  without. interfering  with  that  navigation.  It 
does  not  authorize  them  to  receive  a  surplus  quantity 
of  water  into  the  canal,  that  they  may  dispose  of  it ; 
for  the  reason  that  private  property  can  only  be  taken 
by  the  legislature  or  its  agents  when  necessary  for  the 
public  wel&,re,  and  that,  in  such  case,  compensation 
must  be  made«^ 

§  471  a.  But  a  party  may  renounce  a  constitutional 
provision  made  for  his  benefit,  and  a  law,  therefore, 
which  provides  for  the  transfer  of  property  from  one  - 
individual  to  another  with  the  consent  of  the  owner,  is 
not  unconstitutional.  And  where  such  a  law  does  not 
require  the  consent  to  be  in  writing,  it  may  be  mani- 
fested by  parol  acts  and  declarations,  so  as  to  effect  a 
transfer  of  the  title,  notwithstanding  the  statute  of 
frauds.^ 

• 

5.  Of  the  Nature  and  Emd  of  Compensaiion. 

§  472.  The  constitutional  obligation  on  the  part  of 
the  government  to  make  compensation  when  taking 
private  property  for  the  benefit  of  the  public,  is  as  it 
were,  a  debt,  and  as  such  should  be  paid  in  money; 
and  the  inhibition  imposed  upon  State  governments, 
by  the  Constitution  of  the  United  States,  that  they 
shall  not  make  any  thing  but  gold  and  silver  a  lawful 
tender  for  a  debt,  should  be  extended  to  the  case  of 
such  a  debt.^     A  certain  learned  Judge,  entitled  to 


1  Cooper  V.  Williams,  6  Ohio  R.  244. 

s  Emburj  v.  Connor,  8  Comst  (N.  Y.)  B.  511,  and  see  ante  Chap. 

vm. 

3  Smith  on  Stat,  and  Const.  Law,  p.  471 ;  Seymour  v.  Carter,  2  Met 
(Mass.)  B.  520. 
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high  respect;  it  is  true^  has  expressed  an  opposite  opi- 
nion, and  considers,  that  although  there  is  a  primary 
convenience  in  mo^iey,  as  a  medium  of  commercial  ex- 
change, yet  it  rests  with  the  legislature  to  determine 
the  kind  of  compensation  to  be  made.^  This  opinion 
was  expressed  in  commenting  upon  the  case  of  Van 
Home's  Lessee  v.  Dorrance,*  in  which  case  it  was  held, 
that  no  just  compensation  could  be  made  except  in 
money,  that  being  the  common  standard,  by  comparison 
with  which  the  value  of  any  thing  may  be  ascertained. 
It  was  not  only  a  sign  which  represented  the  respectr 
ive  value  of  commodities ;  but  a  universal  medium, 
easily  portable,  liable  to  little  variation,  and  readily 
exchanged  for  any  kind  of  property.  Compensation 
is  a  recompense  in  value,  a  quid  pro  quo,  and  must  be 
in  money.  Land  or  any  thing  else  may  be  a  compen- 
sation, yet  it  must  be  at  the  election  of  the  party. 

§  473.  It  has  been  said  of  the  above  decision,  that 
its  accuracy  had  been  questioned,  and  that,  if  it  be  a 
correct  exposition  of  the  Constitution,  the  legislature 
had  violated   the  provision  in  question  in  more  in- 
stances than  one.^    This  remark  was  made  upon  the 
assumption  (of  which  there  are  other  instances)  that 
an  estimate  made  of  the  benefits  to  accrue  to  the 
owner  of  property  taken  for  public  use,  and  that  a 
direction  that  the  amount  of  such  estimated  benefit 
shall  be  deducted  from  the  value  of  the  property  taken, 
were  in  conflict  with  the  decision  in  Van  Home's  Les- 


1  Mr.  J.  Bogen,  in  McMaster  v.  Conunonwealth,  3  VTatts,  (Penn.)  B. 
296. 

s  Van  Home's  Lessee  v.  Dorrance,  2  Dallas,  B.  813. 

3  Mr.  J.  Huston,  in  Satterlee  v.  Mathewson,  16  S.  &  Bawie,  (Penn.) 
K.179. 
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see  V.  Dorrance.  But  if  the  subject  is  attentively 
considered^  there  does  not  appear  this  conflict.  The 
damage  to  the  party  whose  property  is  condemned  to 
public  use,  is  the  value  of  the  property,  less  the  actual 
amount  of  benefit  accruing  to  the  residue  of  the  pro- 
perty of  the  same  individual,  by  reason  of  the  use 
made  of  that  taken.^  To  that  extent,  it  is  a  jtist  cam- 
pensation.  That  a  just  and  full  compensation  must  be 
made  in  money  is  certain ;  but  if  in  appropriating  pro- 
perty of  the  value  of  four  thousand  dollars,  when,  by 
the  same  appropriation,  the  value -of  what  remains  is 
increased  two  thomand  dollars,  and  the  value  of  the 
property  taken  is  the  rule  of  damages,  the  owner 
actually  takes  two  thousand  without  the  least  considera- 
tion, and  receives  more  than  the  Constitution  enjoins 
to  be  paid,  because  it  is  more  than  a  compensation.^ 

§  474.  Acts  of  legislation  like  those  just  considered, 
have  in  this  country  long  been  acquiesced  in,  and  have 
received,  moreover,  judicial  sanction.  In  many  of  our 
turnpike  and  canal  acts,  there  is  a  direction  to  consider 
the  advantages  accruing  from  the  road  or  the  canal,  as 
well  as  the  injury  done  to  the  owner  of  the  land  taken ; 
and  such  a  provision  received  judicial  sanction  in  the 


1  Smith  on  Stat  and  Const  Law,  p.  470. 

9  Opinion  of  Wood,  C.  J.,  Symonds  v.  City  of  Cincinnati,  14  Ohio  B. 
1 74.  In  some  instances,  such  acts  direct  an  assessment  of  benefit  to  lots 
owned  by  persons  whose  land  is  not  taken  for  public  use,  for  the  advan- 
tage of  those  who  may  be  injured  by  the  improvement ;  and  such  acts 
have  also  received  judicial  sanction.  McMaster  v.  Coounonwealth,  3 
Watts,  (Penn.)  B.  296.  But  see  People  v.  Mayor,  &c.  of  Brooklyn,  6 
Barb.  (N.  Y.)  Sup.  Co.  B.  209,  and  4  Comst  419,  S.  C.  That  the  intrinac 
value  of  the  land  is  not  the  true  rule  of  damages,  and  that  in  assessing  the 
compensation,  the  advantage  or  injury  resulting  to  the  owner  of  lands, 
from  the  construction  of  a  railroad  (e.  ^.),  may  be  considered.  White- 
man's  Ex'x  V.  Bailzoad  Co.,  2  Harr.  (Del.)  B.  514. 
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interventioii  of  a  jury,  or  other  mode  equally  equitable. 
The  two  first-mentioned  modes  approximate  to  an  ordi- 
nary bargain,  and  the  will  of  the  parties  whose  inte- 
rests are  affected,  or  that  their  agents,  is  exercised. 
The  last-mentioned  mode — tiie  intervention  of  a  jury, 
&c.,  —  is  resorted  to  when  it  is  supposed  the  parties 
will  be  unable  to  agree ;  and  here  is  the  important 
constitutional  guard,  and  the  proper  restraint,  upon 
the  exercise  of  legislative  authority  on  such  occasions.^ 
In  one  of  the  cases  just  cited,^  it  was  held,  that  an  act 
of  the  State  of  Pennsylvania,  by  which  a  ^  board  of 
property "  were  to  decide  upon  the  value  of  the  land 
to  be  taken,  without  the  participation  of  the  party,  or 
the  interposition  of  a  jury,  was  unconstitutional  and 
void.    But  the  damages  in  such  cases  may  be  assessed 

« 

in  any  equitable  and  fair  mode  to  be  provided  by  law, 
without  the  intervention  of  a  jury,  inasmuch  as  trial 
by  jury  is  only  required  on  issues  of  fact,  in  civQ  and 
criminal  cases,  in  Courts  of  Justice,* 

I  476.  The  constitutionality  of  the  legislative  power 
of  taking  private  property  depends  upon  ihe  provision 
for  a  just  indemnity ;  so  that  a  statute  incorporating  a 
company  to  take  private  property  without  the  consent 
of  the  owner,  to  promote  any  work  for  the  public 
benefit,  and  making  no  provision  for  his  indemnity,  is 


^  Van  Home's  Lessee  v.  Dorrance,  2  Dallas,  B.  318 ;  Aimatrong  «. 
Jackson,  1  Black.  (Ind.)  B.  374 ;  ToUy  v.  Railroad  Go.  9  Barb.  (N.  T.) 
Sup.  Co.  R.  449. 

*  Van  Home's  Lessee,  kc.  ub.  sup, 

3  3  Kent,  Comm.  (6th  edit.)  339,  note  b ;  Beekman  v,  Schenectadj  and 
Saratoga  Railroad  Ca,  3  Paige,  (N.  Y.)  Ch.  B.  45 ;  Bonaparte  v,  Camden 
and  Amboy  Bailroad  Co.,  1  Bald.  (Cir.  Ca)  R.  205 ;  Bailroad  Ca  v. 
Davis,  2  Dey.  &  Batt  (N.  C.)  R.  464 ;  Willyard  v.  Hamilton,  7  Ohio,  B 
115  \  LouisT.  C.  and  C.  Bailroad  Ca  v.  Cbapp^ill,  1  Rice,  (S.  C.)  B.  383. 
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uncoBstitational  and  void.^  Thus  the  ereotion  of  a 
dam  across  a  navigable  water  by  an  individual,  under 
the  authority  of  a  statute  of  New  Jerseys  providing  no 
remedy  to  the  owner  of  a  meadow  overflowed  by  means 
of  the  dam,  was  held  to  be  an  injury  for  which  the 
owner  had  his  action  for  damages.^  And  so,  if  the 
legislature  should  authorize  a  public  improvement  by 
means  of  a  canaiy  and  the  execution  of  the  work  would 
require  or  produce  the  destruction  of,  or  diminution  of, 
the  value  of  private  prope^y,  without  affording  at  the 
same  time  means  of  relief  and  indemnification,  the 
owner  of  the  property  destroyed  or  injured  may  have 
his  action  at  Common  Law,  against  tl^e  who  caused 
the  damage.*  An  act  authorizing  one  to  build  a  dam 
on  his  own  land  upon  a  river  which  is  a  highway, 
merely  protects  him  from  an  indictment  for  a  nuisance; 
and  if,  in  doing  this,  he  overflows  his  neighbor's  land, 
he  is  liable  to  an  action  therefor.^  So  strictly  is  the 
rule  adhered  to,  that  if  an  attempt  is  made  imder  a 
statute  to  take  such  property,  without  such  an  in- 
denmity,  a  Court  of  Chancery  will  interfere  by  injunc- 
tion. The  trustees  of  a  village,  in  the  State  of  New 
York,  had  been  empowered,  by  an  act  of  the  legisla- 
ture, to  supply  it  with  water  by  means  of  conduits  j 
and  for  this  purpose  it  was  provided  that  they  might 
enter  on  lands  of  individuals,  to  make  reservoirs  and 
lay  conduits,  and  provided  compensation  only  for  the 
owners  of  the  land  on  the  spring,  from  which  the  water 


1  Thatcher  v.  Dartmouth  Bridge  Co.,  18  Pick.  (Maas.)  R.  501 ;  and  flee 
alflo  Perry  v.  Wikon,  7  Man.  B.  d9d. 
3  Sinnickson  v.  Jackson,  4  Harr,  (N.  J.)  K  129. 

3  Stevens  o.  Prop'rs  o£  Middlesex  Canal,  12  Mass.  B.  46$. 

4  Crittenden  v.  Wilson,  5  Cow.  (N.  Y.)  B.  166. 
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was  to  be  conducted.  It  was  held,  that  there  being  no 
provision  made  for  indemnifying  the  owners  of  the 
land  through  which  the  water  run,  in  its  natural  course, 
for  the  deprivation  of  the  water,  an  injunction  would 
lie  to  prevent  any  proceeding  to  divert  the  water  fiom 
its  natural  course,  until  adequate  provision  was  made 
for  compensating  the  persons  who  would  sustaih  loss 
by  the  diversion.^  Again,  in  the  case  of  Jennings  ez 
parted  the  water  of  a  certain  river  was  diverted  from  a 
mill  and  other  hydraulic  works,  the  right  to  erect 
which  was  claimed  under  a  legislative  grant ;  and  it 
was  held,  that  the  appraisers  were  bound  to  appraise 
damages  to  theibwners  of  the  works ;  and  the  apprais- 
ers having  refused  to  act,  on  the  ground  that  the  pro- 
perty in  the  river  was  in  the  State,  the  Court  directed 
that  a  mandamus  should  issue. 

§  477.  The  Constitution  of  Mississippi  is  explicit  as 
to  the  tme  when  the  compensation  must  be  made,  and 
requires  that  ^  the  compensation  shall  be  Jlrd  made  ; 
and  under  that  provision,  it  has  been  held,  that  pay- 
ment is  a  condition  precedent,  and  that  such  payment 
must  precede  the  seizure  for  public  use ;  and  that  any 
act  which  authorizes  such  seizure  for  public  use,  with- 
out providing  such  previous  compensation  is  unconsti- 
tutional and  void.^    The  Constitution  of  New  York, 
and  that  of  other  States,  does  not  require  that  com- 
pensation shall  be  first  made ;  but  merely  declares  that 


1  Gardner  v.  NewbuI^l^  2  Jolms.  (N.  Y.)  Ch.  R.  162. 

*  Jennings,  ex  parte ^  6  Cow.  (N.  Y.)  R.  518. 

3  Thompson  v.  Grand  Gulf  Railroad  Co.,  S  How.  (Mississ.)  R  240. 
The  Civil  Code  of  Louisiana  has  proTided  that  there  must  be  the  previoot 
indemnity  (Cir.  Cod.  Louis,  art  489) ;  and  so  did  the  Code  Napoleon, 
(art.  645.) 
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private  property  shall  not  be  appropriated  to  public 
purposes  without  just  compensation.    In  Rogers  v. 
Bradshaw,  in  New  YorV  i*  was  held,  that  where  prir- 
vate  property  was  taken  for  private  use,  it  was  not 
necessary  that  the  amount  of  compensation  should  be 
actually  ascertained  and  paid  before  such  property  was, 
taken  and  appropriated  to  the  public  use ;  and  both  in 
that  case,  and  that  of  Pittsburgh  v.  Scotl^  in  Pennsyl- 
vania,* it  was  held  sufficient,  if  a  certain  and  adequate 
remedy  was  provided  by  which  the  individual  could 
obtain  such  compensation  without  unreasonable  delay. 
When  the  case  of  Bloodgood  v.  Hudson  and  Mohawk 
Railroad  Company  first  came  before  the  Supreme  Court 
of  New  York,*  that  Court  held,  that  the  legislature 
might  authorize  a  railroad  company,  by  their  agents, 
surveyors,  and  engineers,  to  enter  upon  the  lands  of  an 
individual  for  the  purpose  of  making  a  survey  and 
examinations,  so  as  to  determine  *the  most  advantage- 
ous route  for  the  proper  line  or  course  whereon  to  con- 
struct their  road,  previous  to  their  acquiring  a  title  to 
the  lands  required  for  that  purpose,  or  the  assessment 
and  payment  of  damages.    It  is  also  held,  that  the 
company  might  enter  upon  the  knd  in  like  manner, 
previous  to  acquiring  title  to  the  laud,  or  having  the 
damages  appraised  or  paying  the  same.    The  purchsuae 
of  the  land,  it  was  held,  was  a  condition  precedent  to 
the  vesting  of  the  fee-simple,  but  not  to  the  right  to 
enter^  and  take  possession  and  use  the  land  for  the 
purposes  of  a  railroad.    But  when  this  case  came  under 


I  BogexB  V.  Bradbhaw,  20  Johiu.  (N.  Y.)  B.  735. 
>  PittBbiugh  V.  Scott,  1  Barr,  (Penn.)  B.  309. 
3  Bioodgood  V.  Hudson  and  Mohawk  Bailnnd 
B.51. 

46  • 
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review  in  the  Court  of  Errors,^  that  decision  was  over- 
ruled^ and  it  was  decided,  that  it  was  a  condition  pre- 
cedent that  the  damages  should  be  assessed  and  paid 
before  the  company  had  any  right  to  enter  upon,  and 
actually  appropriate  the  land  for  the  purposes  of  a  rail- 
road. It  was  not  to  be  presumed  the  legislature  in- 
tended, or  that  it  meant  to  authorize  the  company  to 
enter  upon  the  land  of  an  individual,  pull  down  his 
building  and  other  erections,  before  assessment  and 
payment  for  the  same ;  or  to  leave  the  individual  to 
seek  an  uncertain  remedy  by  action.  The  citizen  whose 
property  is  thus  taken  from  liim,  is  not  bound  to  trust 
to  the  solvency  of  an  individual,  or  even  a  corporation, 
for  just  compensation.^ 


1 18  Wend.  (N.  Y.)  R  17. 

9  Chancellor  Kent,  in  a  copiotiB  note  to  the  second  Tolnme  of  his  Gam- 
mentaries,  after  citing  many  authoritiea  in  regard  to  the  right  of  eminent 
domain,  proceeds  to  say,  —  "  The  better  opinion  is,  that  the  eompensadon, 
or  offer  of  it  must  precede,  or  be  concurrent  with  the  seizure  and  entry 
npon  private  property  under  the  authority  of  the  State.    The  government 
b  bound,  in  such  cases,  to  provide  some  tribunal  for  the  assessment  of  the 
compensation  or  indemnity,  before  which  each  party  may  meet  and  discusB 
their  claims  on  equal  terms ;  and  if  the  government  proceeds  nithoat 
taking  these  steps,  their  officers  and  agents  may,  and  ought  to  be  restrained 
by  injunction/'    2  Kent,  Ck)mm.  389,  note.    He  farther  says,— ^  The 
settled  and  fundamental  doctrine  is,  that  government  has  no  right  to  take 
private  property  for  public  purposes,  without  giving  a  Just  compensation  ; 
and  it  seems  to  be  necessarily  implied,  that  the  indenmity  sliould,  in  cases 
which  toill  admit  of  U^he  previously  and  equitably  ascertained,  and  be 
ready  for  reception  concurrently  in  pdnt  of  time,  with  the  actual  exercise 
of  the  right  of  eminent  domain."    It  may  be  remarked  that  Chancellor 
Kent  has  not  given  the  foregoing  opinion  in  view  of  any  oonstitnlion  re- 
quiring, in  direct  terms,  a  previous  indemnity,  but  in  reference  to  oonsti- 
ttttions  containing  nothing  more  than  the  general  provision,  that  private 
property  shall  not  be  taken  for  public  uses  without  full  compensation  being 
made,  and  in  reference  also  to  the  universal  principles  of  justice.    Bnt,  as 
was  said  by  Lord  C.  J.  Denman,  <*  frequency  the  amount  of  compensa- 
tion cannot  be  ascertuned  till  the  work  is  done."    Lisley  v.  Lobley ,  7  AdoL 
&  £11.  R.  124.    For  further  authorities  on  this  subject,  see  the  note  of 
Chancellor  Kent  above  referred  to. 


CH.  SB  j        ACTS  FOB  SEfCOUBAGSMENT  OF  MILLS.  547 


CHAPTER  Xn, 

SXATUTBS  FOR  THB  ENCOURAGEMENT  AND  SUPPORT  OF  MILLS,  BT 
AUTHORIZINQ  THE  OWNERS  AND  OCCUPANTS  THEREOF  TO  OVER- 
FLOW THE  LAND  OF  OTHER  PERSONS. 

1.  As  founded  on  the  Doctrine  of  Eminent  Domain. 

2.  The  FroTiaions  of  Statatea  of  different  States. 

3.  Their  Effect  in  abolishing  the  Common-Lai?  Bemedies. 

4.  The  "  Public  Good,**  as  the  Basis  of  such  Statutes,  and  their  broad 

P^Tisions  and  Construction  to  this  End. 

5.  Do  not  authorize  the  orerflowing  of  existing  Mills. 

6.  How  and  when  tibe  Land  becomes  condemned  to  be  overflowed. 

7.  How  a  Mill  once  used  becomes  abandoned. 

8.  Claim  for  Damages  waived  by  Parol. 

9.  Plrescriptiye  Bight  to  flow  without  Payment  of  Damages. 

10.  In  Bespect  to  Land  ovezflowed  which  is  under  the  Jurisdiction  of 

another  State,  or  of  the  United  States. 

11.  Of  the  Complaint  under  the  Statute  of  Massachusetts  and  the  Pro- 

ceedings following  it. 

12.  Of  the  Complaint  under  the  Statute  of  Maine  and  the  Proceedings 

following  it 

1.  As  founded  on  the  Doctrine  of  Eminent  Domain. 

§  478.  This  chapter  is  a  protxaction  of  the  preceding 
one^  or  an  additional  illustration  of  the  subject  of  the 
exercise  of  the  high  prerogative  of  sovereignty  of 
encroaching  upon  the  exclusive  right,  which  every 
citiasen  has  to  use  hfs  possessions  without  the  interfer- 
ence of  any  other  person.  The  contents  of  the  chap- 
ter preceding  disclose,  that  if  the  public  interest  can  in 
any  way  be  promoted  by  taking  private  property,  it  in 
a  great  degree  rests  in  the  wisdom  of  the  legislature  to 
determine  whether  the  benefit  to  the  public  will  be  of 
sufficient  importance  to  render  it  expedient  for  them 
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to  exercise  the  right  of  eminent  domain,  and  to  autho- 
rize an  interference  with  private  rights  for  that  pur- 
pose. As  it  has  been  said  bj  a  distinguished  juiisi^^ 
it  has  been  upon  this  principle  that  the  legislatures  of 
several  States  have  authorized  the  condemnation  of 
lands  of  individuals  for  mill-sites  where,  firom  the 
nature  of  the  country,  such  mill-sites  could  not  be 
obtained  for  the  accommodation  of  the  inhabitants 
without  overflowing  lands  thus  condenmed.  The  sta- 
tutory law  upon  this  subject,  in  some  of  the  States, 
gives  the  right  of  flowing  Jlrdy  and  then  imposes  on 
the  mill-owner  a  subsequent  liability  of  paying  damages, 
to  be  afterwards  annually  assessed;  whUe  in  other 
States,  the  land-owner  is  divested  of  his  title  to  the 
land  itself,  and  the  damages  therefor  are  assessed  and 
paid  upon,  or  concurrently  with,  the  grant  of  a  per- 
mission to  erect  a  milL 

§  479.  The  Supreme  Court  of  the  State  of  New  York, 
(judgment  of  the  court  by  Hand,  J.,)  say :    ^  The  legis- 
lature of  this  State,  it  is  beUeved,  has  never  exercised 
the  right  of  eminent  domain  in  &vor  of  mills  of  any 
kind.    Sites  for  steam-engines,  hotels,  churches,  and 
other  public  conveniences  might  as  well  be  taken,  by 
the    exercise   of  this    extraordinary  power."*     But 
nothing  can  be  more  clear,  than  that  legislative  acts 
of  this  character  and  for  such  object  essentially  pro* 
mote  the  good  of  a  community  in  its  progress  from  a 
wilderness  to  cultivation,  as  was  the  case  with  the 
North  American  Colonies  in  the  early  part  of  th^ 
history,  when  lands  were  of  comparatively  little  value, 


'*  Chancellor  Walwordi,  in  Beekman  9.  Suatoga  and  Sdienedad j  Bail- 
road  Ca,  8  Ruge,  (N.  Y.)  Ch.  R  78. 
2  Hay  o.  Colioes  Co.,  8  Barb.  (N.  Y.)  Sop.  Co.  B.  4S. 
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and  the  support  of  grist-mills  and  saw-mills  was  a 
measure  of  even  vital  necessity ;  and  they  were  con- 
sequently encouraged  in  every  possible  manner.^ 
Mill-sites  were,  in  some  instances,  appropriated  from 
common  lands,  by  the  votes  of  their  proprietors ;  and 
mills  were  often  exempted  from  taxation  by  the  muni- 
cipal corporations  within  which  they  were  established. 
In  many  instances  they  were  erected  in  parts  of  the 
country  still  covered  by  the  primitive  forests,  and 
where  the  extent  of  the  flowing,  and  even  the  owners 
of  the  lands,  were  unknown.*  Even  at  the  present 
day,  in  the  State  of  Georgia,  the  legislature  have  pro-, 
vided,  that  whoever  will  build  a  grist-mill  on  land  so 
circumstanced,  shall  be  entitled  to  the  grant  of  an  ex- 
tensive tract  of  land,  and  whoever  will  build  a  saw-mill, 
to  a  grant  of  a  much  more  extensive  tract.^ 


1  2  Am.  Jurist,  Art  11. 
9  2  Am.  Jurist,  Art.  IL    See  post,  §  487. 

3  Hotchkiss,  Stat.  Law  of  Geoigia,  384.    The  building  of  mills  was  in 
ancient  times,  ii^  England,  encouraged  in  a  different  manner.    It  was  then 
important,  says  Woolrych,  to  the  settlers  in  and  inhabitants  of  different 
districts,  that  they  should  have  free  access  to  some  mill  for  the  purpose  of 
grinding  their  com.    Lords  of  manors,  for  the  purpose  of  meeting  the 
exigency,  erected  mills  on  their  respective  domains  for  the  public  advan- 
tage ;  but  they  fettered  the  gift  with  the  condition  that  the  inhabitants  and 
residents  within  their  respective  seigniories  should  bring  their  com  to  be 
ground  to  the  mill  so  built ;  and  this  custom,  which  thus  had  a  reasonable 
commencement,  was  called  '<  doing  suit"  to  the  mill.    Consequently, 
whether  the  millers  to  whom  the  respective  lords  conceded  these  advan- 
tages, make  their  claims  by  prescription,  which  supposes  a  grant  from  the 
lords,  or  by  custom,  it  appears  clear  that  this  old  practice  arose  originally 
from  a  sense  of  general  convenience ;  and  in  so  strong  a  point  of  view 
does  this  seem  to  have  been  considered,  that  a  man  might  have  clumed 
the  suit  by  prescription,  even  from  the  villeins  of  a  stranger.    In  process 
of  yeaxSf  when  commerce  began  to  spread,  and  new  erections  were  pros- 
pering on  every  side,  many  of  the  tenants  and  inhabitants,  whose  ances- 
tors had  derived  benefit  from  the  ancient  mills,  began  to  employ  their  own 
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* 

%  Provisions  of  Stattdes  of  differefnd  States. 

§  480.  The  statutory  law  in  Massachusetts,  encou- 
raging mills  by  authorizing  their  owners  and  occupants 
to  overflow  the  lands  of  other  persons,  by  paying  such 
damages  as  may  be  assessed  in  the  mode  prescribed,  is 
ancient.  The  old  Massachusetts  statutes  speak  of 
mills  as  greatly  benejicial  to  the  puhUe  ;  and  the  preamble 
of  Proy.  St  12  Anne,  c.  1,  an  act  for  upholding  and 
regulating  mills,  recites,  that  they  sometimes  fall  into 
despair,  and  are  rendered  useless  and  unseryiceable,  if 
not  totally  demolished,  to  the  hurt  ahd  detriment  of  the 
pubKcy  as  well  as  the  loss  to  the  partners  who  are  ready 
to  rebuild.  The  Proy.  Si  also  of  12  Anne,  c.  8,  speaks 
of  ^  mills  seryiceable  to  the  piAUc  good  and  the  benefit 
of  the  town ; "  and  giyes  to  the  mill-owners  liberty  to 
continue  and  improye  the  pond  for  their  best  advan- 
tage, without  molestation,  paying  damages  for  raising 
the  water,  &c.  These  statutes  took  away  the  right 
which  before  the  land-owner  possessed  of  removing 
from  his  land  a  nuisance ;  and  the  Proy.  St  of  Geo.  2, 
c.  4,  gave  treble  damages  for  the  trespass  of  taking  up, 
breaking  down,  or  damnifying  any  dam  made  use  of 
for  the  inclosing  of  water  improved  for  the  benefit  of 
any  mill.  In  1795,  the  provisions  of  these  provincial 
acts  were  revised,  the  act  of  that  year,  c.  74,  providing 


pftrticuUr  woricmen,  and  the  old  millen  found  themselves  deserted  bf 
degrees,  hy  those  whose  duty  it  was  to  have  continued  their  support 
They  were,  therefore,  necessitated  to  seek  redress,  and  the  writ  of  secta 
ad  molendinumj  or  secta  mokndinit  was  the  ordinary  remedj  which  tiiey 
employed  on  those  occasions.  The  enforcing  of  this  writ,  which  is  new 
suspended  by  the  modem  action  on  the  case,  brought  back  the  xnhahitMiti 
to  the  suit,  and  the  service  which  they  owed.  Wooliych  oa  the  Law  of 
Waters  and  of  Sewexs,  &c,  p.  108. 
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that  the  mill-owner  may  flow  any  lands  not  belonging 
to  Mm^  (not  merely  a  small  quantity,  as  in  the  St  12 
Anne,)  which  shall  be  found  necessary  to  raise  a  suit- 
able head  of  water  to  work  his  mill,  paying  damages, 
&c.  The  jury,  however,  are  to  determine  how  far  the 
circumstances  of  the  case  do  justify  such  flowing. 
The  St.  of  1824,  c.  153,  provides  for  the  recovery  of 
damages  sustained  by  the  owner  of  the  land  either 
above  or  below  the  mill ;  and  the  St  of  1825,  c.  109, 
gives  the  mill-owner  a  right  of  tendering  the  amount 
of  damages;  thus  putting  trespass  and  contract  upon  the 
same  footing.^ 

§  481.  Between  the  Eevised  Statutes  of  Massachu- 
setts, which  went  into  opeication  in  May,  1836,  and 
those  which  were  before  in  force^  there  is  no  substan- 
tial difference.*  By  them  it  is  provided,  that  any  per- 
son may  erect  and  maintain  a  water-mill  and  dam  to 
raise  water  for  working  it,  although  it  may  flow  back 
upon  lands  not  belonging  to  such  mill-owner,  he  being 
liable  for  the  payment  of  damages,  in  the  manner  spe- 
cially provided ;  which  is,  that  any  person  whose  land 
is  overflowed  by  any  dam,  may  obtain  compensation 
therefor,  upon  his  complaint  before  the  Court  of  Com- 
mon Pleas  for  the  county  where  the  land,  or  any  part 
of  it,  lies;  provided  that  no  compensation  shall  be 
awarded  for  any  damage  sustained  more  than  three 
years  before  the  institution  of  the  complaint.  The  Re- 
vised Statutes  of  Maine,  on  the  subjeci^  are  similar,^ 


1  See  the  opinion  of  Patnam,  J.,  in  Hoxboiy  Mill  Dam  Company  v. 
Newman,  12  Hck.  (Mass.)  R.  467.  See  also  the  opihion  of  Shaw,  C.  J., 
in  French  v.  Braintree  Manuf.  Co.,  28  Pick.  (Mass.)  R.  216. 

S  Rev.  Laws  of  Mass.  ch.  116,  s.  4.    See  the  Stat  in  the  Appx.  p.  i. 

3  See  the  Rev.  Laws  of  Mme  in  the  Appx.  p.  ix. 
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and  80  also  are  the  provisions  of  the  statute  anthorizmg 
the  flowing  of  another's  land^  of  Rhode  Island.^ 

§  482.  In  one  important  respect,  the  law  on  the  sub- 
ject of  flowing  land  of  North  Carolina  is  similar  to  that 
of  Massachusetts^  Maine^  and  Rhode  Island ;  that  is^  it 
permits  the  flowing  of  land  first,  and  then  provides  for 
the  payment  of  annual  damages.^  The  74th  chapter 
of  the  Revised  Statutes  of  North  Carolina,  on  ^  mills 
and  millers/'  puts  together  in  a  condensed  form  all  the 
enactments  contained  in  the  acts  of  1809, 1813,  and 
of  1833.  In  describing  ^the  person  "  authorized  and 
directed  to  prosecute  his  complaint  in  the  manner  pre- 
scribed, the  language  of  the  legislature  is  very  broad : 
^  Any  person  who  may  conceive  himself  injured  by  the 
erection  of  any  public  grist-miU,  or  mill  for  damesUc 
manufactures  or  other  useful  purposes^  and  be  desurous  of 
recovering  damages  from  the  proprietor  of  any  such 
miU,  shall  apply  by  petition  to  the  Court  of  Pleas  and 
Quarter  Sessions  of  the  county  in  which  the  land,  to 
which  the  damage  is  done,  is  situate,  setting  forth  in 
what  respects  he  is  injured  by  the  erection  of  said 
mill."  The  question  arose,  in  Waddy  v.  Johnson,'  what 
within  the  meaning  of  the  legislature,  is  the  case  of 
^  damage  done  to  land  "  by  the  erection  of  a  milL    The 


i  See  Laws  of  Rhode  Island,  (Ed.  1844,)  and  Appx.  p. 

9  A  conveyance  made  to  defeat  or  delay  a  party  injured  by  the  ereetioii 
of  a  mill,  in  the  recovery  of  his  damages,  is  held,  in  North  Carolina,  void 
as  to  such  party,  and  the  owner  of  the  mill,  notwithstanding  his  ooivey- 
ance  of  it,  continues  still  liable  for  the  damage.  Parcell  v.  McCaDiuD, 
1  Dev.  &  Bat.  (N.  C.)  R.  221.  For  the  statute  of  North  Carolina,  and 
its  construction  as  to  complunt  and  proceedmgs  under  it»  see  Gillett  v. 
Jones,  1  Dev.  and  Bat.  (N.  C.)  R.  389 ;  Fellow  v,  Fulgham,  S  Mu^  R. 
254 ;  Wilson  v.  Myers,  4  Hawks,  R.  73. 

9  Waddy  v.  Johnson,  5  Ired.  (N.  C.)  R.  333. 


i 


Cfi.  Xn.]       ACTS  FOB  ENCOIJEAOEMENT  OF  MILLS.  553 

decision  of  the  Court  was,  that  when  land  is  so  over- 
flowed, the  owner  may  recover  full  compensation  for  all 
the  injury  he  has  sustained  thereby,  whether  it  be  more 
or  les^  direct,  whether  it  affect  his  dominion  in  the  land 
by  taking  away  its  use,  or  impair  the  value  of  that  do- 
minion by  rendering  the  land  unfit  for  a  place  of  resi- 
dence, or  whether  the  injury  reaching  beyond  its 
immediate  mischief,  extends  also  to  the  person,  or  the 
personal  property  of  the  petitioner.  But  the  planti£f 
must  state  in  his  petition  in  what  respect  he  was 
injured,  and  his  proofs  cannot  go  beyond  his  allegar 
tions.^ 

§  483.  By  the  statute  law  of  both  Virginia  and 
Kentucky,  a  person  owning  the  land  on  one  side  of  a 
watercourse,  who  proposes  to  erect  ^  a  water  grist-mill, 
or  other  machine  or  engine  useful  to  the  public,"  may 


1  Bridgen  v.  PorceU,  1  Lred.  (N.  C.)  B.  282.  In  a  proceeding  to  re- 
cover damages  for  ponding  water  by  a  mill-dam,  under  the  Act  of  Assem- 
bly of  North  Carolina,  the  verdict  of  the  jary  and  the  judgment  of  the 
Court  thereon,  are  conclusive  as  to  the  assessment  of  damages  up  to  the 
time  when  such  judgment  was  rendered.  An  application  for  relief  from 
damages,  assessed  for  a  period  subsequent  to  the  time  of  the  judgment, 
caa  only  be  heard  if  the  dam  is  taken  away  or  lowered.  The  washing 
out  of  tiie  channel  and  other  causes  of  a  similar  kind,  Aimish  no  reason 
,  for  abating  the  damages.  Beat^  v.  Conner,  12  lred.  (N.  C.)  B.  341. 
The  case  of  Pugh  v.  Wheeler,  2  Dev.  &  Bat  (N.  C.)  B.  50,  cited  and 
approved ;  see  as  to  the  latter  case.  Ante,  §  427.  An  executor  or  admi- 
nistrator has  a  light  to  a  remedy  by  petition,  under  the  Act  of  North 
Carolina,  (Bev.  Stat  c.  74,)  to  recover  damages  for  the  overflowing  by  a 
miU-pond  of  his  testator's  or  intestate's  land,  in  the  lifetime  of  such  testa- 
tor or  intestate.  Howcott  v.  Wamn,  7  Lred.  (K.  C.)  8up.  Co.  B.  20. 
So  a  remedy  by  petition,  to  recover  damages  for  flowing  a  mill-pond, 
may  be  had  against  the  executors  or  administrators  of  the  person  who 
committed  the  injury.  Howcott  v.  Coffield,  7  lred.  (N.  C.)  Sup.  Co. 
B.  24.  In  these  two  cases,  the  cases  of  Gillet  v.  Jones,  1  Dev.  &  Batt 
(N.  C.)  B.  348,  Waddy  v.  Johnson,  5  lred.  (N.  C),  and  FeUow  v.  Fulg- 
bam,  3  Mur.  (N.  C.)  B.  254,  were  cited  and  approved. 
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make  application  to  the  Courts  through  which,  by  ap- 
praisement by  a  jury,  he  obtains  the  right  to  use  the 
op|[)06ite  bank,  and  the  right  to  flow  the  lands  of  others, 
provided  the  flowing  does  not  extend  to  a  house,  yard, 
&c.,  and  be  not  a  public  nuisance.  The  issuing^  execu- 
tion, and  return  of  the  writ  ad  quad  danmum,  to  the 
yalue  of  the  land,  immediately  divests  the  title  of  the 
owner  of  the  land,  and  rests  it  in  the  Commonwealth 
in  full  and  absolute  dominion ;  such  owner  remaimng 
entitled  only  to  damages  assessed  by  the  jury,  A 
grant  also  by  the  proper  tribunal  to  erect  a  dam  and 
establish  a  mill,  (the  precautionary  proceedings  pie- 
scribed  by  the  statuia  having  been  complied  with,) 
vests  in  the  grantee  so  much  of  the  public  right  to  the 
stream  as  is  necessary  for  the  foil  enjoyment  of  the 
miU  erected  under  the  order.  On  an  application  to  add 
to  the  height  of  an  existing  dam,  the  only  inquiry  is, 
What  damages  will  be  occasioned  by  the  proposed  addi- 
tion ?  and  no  assessment  is  to  be  made  of  such  other 
damages  accruing  previously  to  the  alteration,  and  not 
contemplated  by  the  original  jury.*  This  statute  law 
of  Virginia  and  Kentucky  has  been  substantially  adopt- 
ed in  the  States  of  Indiana,^  Missouri,^  Mississippi,  Alar 
bama,^  and  Florida.** 


1  See  tJie  Stet  of  Virginia  in  Appendix,  p.*zx.;  Stat,  of  Kentaekj  of 
1797,  wliich  is  an  act  to  reduce  into  one  the  oevenl  acts  coneeming  nuQ- 
dams  and  other  obstructiong  in  waterconnes,  1  Stat  Law  of  Kentaekj, 
pw  606. 

•  Indiana  Laws,  60,  (Rev.  Code  of  1881.) 

s  Minonri  Laws,  667 ;  Hook  v.  South,  MiisoQ.  R.  925. 

4  Aik.  Dig.  Laws  of  Alabama,  825 ;  Clay's  Dig.  of  Ibid.  S7S. 

8  The  Act  of  Florida  enacts,  that  when  any  penon,  owning  lands  in 
iltfil  State,  or  any  watercovne,  the  bed  whereof  belongs  to  hinoself,  buj 
desire  to  erect  a  mill,  or  oiker  WMchine  or  ^ngme  c/pubHc  utilkjf^  and  does 
not  own  the  land  on  the  opposite  side  thereof  upott  which  to  alHit  a  daaii 
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3.  ThexT  Effed  in  dboUsMng  the  CammonrLaw  Remedies. 

%  484.  The  effect  of  the  statutes  authorizing  the 
flowmg  of  land  not  belonging  to  the  miU^wner,  and 
proTiding  a  mode  for  estimating  and  recovering  com* 
pensation  therefor,  take  aTray,  as  has  already  been 
stated,  the  right  which  the  land-owner  prima  f(ude  pos- 
sesses of  removing  from  his  land  a  nuisance.  For  the 
same  reason  the  only  judicial  remedy  of  the  land-owner 
is  the  one  presciibed  by  the  statute,  which  is  substi- 
tuted for  the  action  on  the  case.^    This  was  so  ex- 


he  may  app)^  fat  a  imt  of  od  qu^od  dcatmum  io  Hie  Board  of  Ckxiatjr  Coo 
miflnoners,  having  given  ten  day's  notice  of  such  application,  to  the  owner 
of  sach  land,  or  hb  agent ;  and  tiie  said  Court  shah  therenpon  order  snch 
-writ  to  be  issaed,  commanding  the  oheriff  of  the  conaty  to  Bummon  and 
ino^Mmd  twelve  househoiderB  of  the  county  to  meet  upon  the  land  so 
proposed  for  the  abutment,  on  a  certain  di^,  to  examine  the  same  ;  pro- 
vided^ that  nothing  in  the  act  shall  be  construed  to  interfere  with  any 
Imilding,  or  other  stroctures;  and  in  ail  eases  where  tiiere  shall  be  any 
)and  condemned,  either  party  aggrieved  shaU  have  the  right  of  appeal  to 
the  Circuit  or  Supreme  Court  of  the  State.  The  householders  are  im- 
partially to  view  ^e  land  proposed  for  abutment,  and  to  circumscribe  by 
certadn  metes  and  bounds-  one  acre  thereof,  and  to  appraise  the  same 
according  to  its.  value,  and  to  exanune  what  other  lands,  above  and  be- 
low, may  be  overflotoed  by  the  erection  of  the  proposed  dam  and  mill,  and 
to  ascertain  the  value  of  the  same ;  which  inquest,  when  made,  shall  be 
delivered  to  the  sheriff,  who  shall  return  the  same  to  the  Board  of  Com- 
missioners ordering  the  writ;  and  the  party  applying  for  the  same,  shall 
pay  the  value  of  the  land  ascertained,  and  the  damages  assessed,  to  the 
person  entitled.  But  is  no  ease  is  the  writ  to  be  granted,  if  the  jury  in 
their  report  state  that  the  ii^juiy  likely  to  result  to  the  neighborhood  from 
the  erection  of  a  dam,  by  sickness  or  otherwise,  will  be  greater  than  the 
benefit  to  be  derived  £com  the  same.-  And  if  any  person  thus  obtaining' 
permission  to  erect  a  mill  or  other  works,  fiul  to  «reot  the  same  for  the 
space  of  two  years,  he  shall  lose  the  right  which  he  acquired  by  said  per- 
mission. (Thompson's  Dig.  Law?  of  Florida,  401,  402.)  This  Statute,  it 
win  be  perceived,  on  comparing  it  with  the  Act  of  Virginia,  (as  contained 
in  the  Appx.  p.  zx.)  is  very  sinular  to  the  Yixginia  Act* 

1  It  is  held  in  Pennsylvania,  that  a  person  whose  ark  is  obstmcted  in 
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pressly  held  in  Massachusetts^  before  the  enactment  of 
the  Kevised  Statutes^  on  the  ground,  that  from  a  gene- 
ral purview  of  the  acts  authorizing  flowing,  made  ex- 
pressly to  reUeye  mill-owners  from  the  difficulties  and 
disputes  to  which  they  were  before  subject,  there  could 
be  no  doubt  of  the  intention  of  the  legislature  to  take 
away  the  action  at  Common  Law;  an  action  which 
might  be  renewed  for  every  new  injury,  and  so  harass 
the  owner  of  a  mill  with  continual  lawsuits.^  The 
object  of  the  Massachusetts  Act  of  1795  has  been  con- 
strued to  be  twofold :  first,  to  give  a  remedy  for  dama- 
ges already  sustained;  and  secondly,  to  establish  a 
measure  of  damages  for  the  future.*  But  by  the  Re- 
vised Statutes  of  Massachusetts,  (c,  115,  s,  30,)  and  by 
those  of  Maine,  (c.  126,  s.  28,)  it  is  expressly  enacted 
that  no  action  can  be  sustained  at  Common  Law  for 
erecting  or  maintaining  any  mill  or  dam,  except  in  the 
special  cases  provided  to  enforce  the  payment  of  dama- 
ges, after  they  have  been  ascertained  by  the  process 
of  complaint.     The  Supreme  Court  of  Massachusetts 


Penn's  Creek,  cannot  use  ihe  Common-Law  remedy  of  abatement,  bot 
must  punue  the  remedy  pointed  out  by  the  Act  of  Aaaemhij.  Spiglemoyer 
V.  Wijter,  3  Watts  &  S.  (Penn.)  R.  540 ;  and  the  erection  of  a  mill-dun 
across  a  navigable  stream,  by  the  owner  of  the  land  through  which  it 
passes,  is  held  in  that  State  not  a  public  nuisance  to^which  the  Common- 
Law  remedy  of  abatement  may  be  applied,  the  appropriate  mode  of  re- 
dress being  under  the  proyjsions  of  the  act  of  the  legislature.  CrisweH  «. 
Clugh,  3  Watts,  (Penn.)  R  330.  But  if  a  statute  gives  a  remedy  in  the 
affirmative  (without  a  negative  expressed  or  implied)  for  a  matter  which 
was  actionable  by  the  Common  Law,  the  party  may  sue  at  Common  Law, 
as  weU  as  upon  the  statute.  Com.  Dig.  Action  upon  Statute  (C.) ;  Crit- 
tenden V.  Wilson,  6  Cow.  (N.  Y.)  R.  165. 

1  Stowell  V.  Fli^,  11  Mass.  R.  864. 

s  Commonwealth  v,  Ellis,  11  Mass.  R.  464.  And  see  Woolcot  Mannf. 
Co.  V.  Upham,  5  Pick.  (Mass.)  R.  292 ;  Walker  v.  Oxford  Woollen  Man. 
Co.  10  Met  (Mass.)  R.  208. 
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held  in  1849^  that  the  remedy  by  assumpsit  or  debt^ 
given  by  the  Beyised  Statutes^  (a  116^  &  24,)  to  en- 
force payment  of  the  aanual  compensatkm  or  gross 
damages^  awarded  imder  the  provisioiis  of  the  same 
doapter,  for  the  flowing  of  land  for  the  purposes  g£  a 
mill,  is  not  cnmoUitiYe,  but  is  snbstitnted  for,  and  takes 
away,  the  Common-Law  remedy  by  an  action  on  the 
judgment ;  ajid  that  such  action  can  only  be  brought 
against  the  owner  or  occupant  of  the  mill,  and  it  must 
be  alleged  in  the  declaration,  that  the  defendant  is 
«ndi  owner  or  occupant.^  Although  not  so  expressly 
provided  by  the  statute  of  flowing  of  North  Garolini^ 
as  by  Ihe  statutes  of  Massachusetts  and  Maine,  its 


^  Leland  v.  Woodbmy,  4  Cash.  (Maas.)  R  245.  The  point  decided  in 
1846,  in  Hi&  v.  Sables,  12  Met  (Mass.)  R.  14S,  upon  the  complaint 
imder  the  Mmwiolmaetti  Act,  ms,  that  the  dam  i^aed  by  the  defendanti 
for  a  head  of  water  for  woiking  his  mill^  shauld  not  be  kept  up  so  as  to 
flow  the  defendant's  meadow  during  a  certain  portion  of  the  year.  This 
was  within  the  jurisdiction  of  the  jury  by  statute,  and  their  finding  is  con" 
eloaiva.  SabseqnenUy,  in  1849,  in  a  suit  between  the  same  parties,  hel^ 
(4  Cnsh.  R.  549,)  that  the  verdict  of  a  sheriff's  jury,  having  restricted  a 
mill-owner  from  keeping  up  his  dam  and  flowing  the  land  above  during 
certain  months  in  the  year,  he  is  liable  to  the  land-owi>er,  in  an  action  at 
common  law,  fiir  flowing  1h»  land  dnxtng  Hhoae  months ;  altiioogh  he  cauae 
jnich  flowing  throngh  a  canal  cut  by  him  by  the  side  of  a  stream,  after  the 
Terdict,  instead  of  causing  flie  water  to  flow  back  in  the  natural  stream, 
as  it  flowed  befoie  the  verdict ;  and  that  it  is  no  defence  to  such  action  to 
■faow,  lihat  the  flowing  compkdned  of  was  not  ocoaaioned  by  the  jparticuiar 
structure^  which  occasioned  the  obstruotion  at  the  time  of  the  trial  by  the 
sheriff 'e  jury,  and  which  the  jury  had  in  view  in  giving  their  verdict,  but 
a  different  one;  that  the  new  ohamiel  dug  by  the  defimdant  was  of  greater 
d^pacity,  and  would  carry  off  the  water  more  freely  and  folly  from  the 
plaintiff's  land,  than  the  old  channel,  and  was  kept  open  during  the 
montha  specified  in  the  verdict ;  or,  that  since  the  verdict  of  the  jury,  the 
defendant  had  added  a  large  amount  of  machinery  to  his  mills.  It  is  not 
any  particular  structure  of  stone,  wood,  or  earUi  to  be  kept  open,  to  which 
anch  a  judgment  applies;  it  applies  to  any  contrivance,  made  to  raise  a 
head  of  water,  the  effect  of  which  is  to  immerse  the  complainant's  meadow 
daring  summer. 

47* 
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main  object  has  been  construed  to  be  to  restrain  a 
malicious  exercise  of  the  Common-Law  right  of  action. 
'^  Suits,"  says  Gaston,  J.,  ^  were  common  between  the 
owners  of  adjoining  lands  and  the  proprietors  of  mills, 
because  of  the  lands  of  the  former  being  drowned  by 
the  mill-ponds  of  the  latter.  For  the  slightest  as  well 
as  the  most  serious  injury  of  this  kind,  the  remedy  was 
the  same,  an  action  on  the  case  repeated  time  after 
time,  until  the  nuisance  was  put  down,  or  one  or  the 
other  of  the  parties  ruined  in  the  controversy.  It  was 
unquestionably  because  '  of  the  mischief,  real  or  sup- 
posed, which  were  disclosed  by  suits  of  this  descrip- 
tion, that  the  legislature  interfered  by  providing  a  new 
remedy,  which  it  was  their  will  should  be  pursued 
instead  of  the  former  one."  ^ 

§  485.  In  reference  to  the  statute  of  flowing  of  Ala- 
bama, the  Supreme  Court  of  that  State,  in  giving  judg- 
ment in  Hendricks  v.  Johnson,'  take  occasion  thus  to 
speak  in  relation  to  the  remedy :  ^  Instances  were  rare, 
in  which  mills  could  be  erected  without  subjecting 
their  owners  to  consequences  which  might  prove  ruin- 
ous, and  the  statute  was  evidentiy  enacted  to  obviate 
this  mischief,  existing  in  the  Common  Law.  For  this 
reason,  the  first  act  was  entitied  'An  act  to  encourage 
the  building  of  public  mills,  and  directing  the  duties 
of  millers.'  It  was  enacted  as  early  as  1811,  by  the 
then  territory  of  Mississippi ;  and  the  general  provi- 
sions of  this  act  are  similar  to  those  now  in  force,  which 
was  enacted  in  1812,  and  which  is  only  an  amendment 
of  the  former  act    Neither  the  one  nor  the  other  con- 


1  Per  Gftston,  J.,  in  delirering  the  judgment  of  the  Court  in  VITaddj  r. 
Johnson,  5  Ired.  (N.  C.)  R  888. 
s  Hendricks  v.  Johnsoni  2  Port  (Ala.)  R.  473. 
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tains  any  provision  by  whioh  the  person  acting  under 
it  is  directly  promised  any  immunity  from  prosecutions 
or  actions,  nor  are  the  rights  of  any  proprietor  to  the 
uses  of  the  stream  of  water  directly  divested  by  these 
enactments.  Yet  such  must  have  been  the  intention 
of  those  who  framed  these  acts,  for  otherwise  no  con- 
ceivable object  could  be  obtained  by  them,  and  no 
encouragement  would  be  held  out  to  build  public  mills, 
according  to  the  title  of  the  act,  if  those  erecting  them 
were  to  continue  subject  to  the  onerous  provisions  of 
the  Common  Law." 

§  486.  But  it  is  expressly  provided  by  the  Virginia 
and  Kentucky  statutes,  and  the  statutes  of  other  south- 
em  and  western  States  modelled,  in  this,  as  well  as  in 
other  respects,  after  the  former,  that  a  license  duly 
obtained  to  erect  a  mill^  after  the  inquest  of  the  jurors, 
will  afford  no  bar  to  an  action  for  injuries  that  were 
not  actually  foreseen  and  estimated  by  the  inquest.^ 
The  construction  given  to  the  statutes  of  Massachu- 
setts and  Maine,  authorizdng  lands  to  be  flowed  situateil 
above  or  below  any  mill-dam,  do  not  authorize  a  mill- 
owner  to  make  a  canal  or  artificial  stream  in  such  a 
manner  as  to  lead  the  water  into  the  lands  of  another 
person ;  and  therefore,  the  remedy  of  the  party  whose 
land  is  thus  flowed,  is.  by  an  action  at  Common  Law.' 
Under  those  statutes  also,  when  the  time  during  which 
a  mill-dam  may  be  kept  up  is  restricted,  by  the  verdict 
of  a  sheriff's  jury,  to  certain  months  in  each  year,  and 
the  mill-owner  keeps  it  up  during  the  other  months  of 


1  Commonwealih  v.  Fazis,  5  Band.  (Ya.)  R.  691. 
s  Fiske  v.  Framingham  Manuf.  Co.  12  Pick.  (Maas.)  B.  67.    See  BBtty 
V.  Park,  11  Met  (Mam.)  R.  484. 
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tlie  year^  and  tbmeby  flows  anotbar's  laod^  he  is  liaibto 
to  the  laadK)wiier  in  jua  acti(»L  at  CaBuiio&  Law^  for 
tlie  damage  done  by  stich  flowmg;^  and  ao  whera  s 
mill  had  been  abaiid(ni0d;  but  the  dam  kept  v^  aa 
aeti^i  at  Cenimon  Law  waft  faeld  t^  lie.'  The  leme^ 
&r  a  town  against  a  mill-owner^  who  oveiflows  a  road 
which  the  town  is  obliged  to  repair^  and  does  repaa^ 
is  an  action  on  the  oase^  and  not  by  a  cocpfaint  imder 
tlie  statute*' 

• 

4.  The  PvhUe  Good  as  the  Bam  of  mek  StaUee^  4mi 
iAeir  iroad  JPfmMm  and  ihmgirM&m  ^iiia  aadL 

§  487.  An  opinion  has  been  entertained  ly  some 
persons,  that  the  enactment  of  Uie  above  statutes  is 
an  abuse  of  the  right  of  eminent  domain,  an  infringe- 
ment of  the  spirit  of  the  Constitution,  and  not  within 
the  powers  delegated  by  the  people  to  the  legislatmie; 
though  mills  might  witti  propriety  hare  been  consid- 
ered public  easements,  and  as  of  public  convenience 
and  necessity,  in  the  first  settlement  of  the  country* 
The  observation  was  made  by  the  late  Chief  Justice 
Pakker  of  Massachusetts — when  speaking  of  the  star 
tutory  law  of  that  State  subsequent  to  the  Revolution, 
by  which  was  reenacJted  in  substance  the  provincial 
acts  to  which  we  have  referred— -^^ We  cannot  help 
thinking,**  says  he,  ^^  that  IMs  statute  was  incMtims^ 


1  HOI  V.  Sayles,  12  Met  (Mass.)  R.  142 ;  JohuBon  v.  Ejttredge,  1 7  ^»^ 
R76. 

>  Baird  t?.  Hoziter,  12  Pick.  (Ma».)  R.  556. 

'  AndoTer  v.  Sutton,  12  Met  (Mass.)  R.  182;  and  see  Oxnmoiiifealtli 
V.  Fisher,  6  Met  (Mass.)  R.  483;  Goaimonwealtili  t,  Stoveiu,  10  fkk. 
(Mass.)  R.  247. 

4  Am.  Jurist,  Vol.  2,  p.  80.    See  anUj  $  479. 
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copied  from  the  ancient  colonial  and  provincial  acts, 
which  were  passed  when  the  use  of  mills^  from  the 
necessity  of  them,  bore  a  much  greater  value,  com* 
pared  to  the  land  used  for  the  purposes  of  agriculture, 
than  at  present"^  The  real  question  is,  whether  au- 
thorizing the  flowing  of  another's  land  is  sufficiently 
for  the  public  good  to  justify  depriving  the  owner  of 
the  use  of  it^  even  for  a  just  compensation ;  as  it  is  not 
pretended  that  the  legislature  can  take  the  property 
of  one  individual,  and,  without  his  consent,  give  it  to 
another,  even  for  a  fair  compensation.'  It  seems,  how- 
ever, to  be  abundantly  well  settled,  that  it  is  suffi- 
ciently for  the  public  good ;  for  the  statutory  law,  of 
which  we  have  given  an  account,  has  too  long  been 
engrafted  in  the  jurisprudence  of  the  States  in  which 
it  has  been  enacted,  revised,  and  amended,  through  a 
long  course  of  legislation,  and  too  steadily  sustained  by 
judicial  sanction,  to  be  now  declared  not  to  be  within 
the  eminent  domain  of  the  government  More  espe- 
cially should  this  long  and  uninterrupted  public  acqui- 
escence be  deemed  conclusive,  when  it  is  considered 
that  the  line  of  demarcation  between  a  use  that  is  pub- 
lic, and  one  that  is  strictly  and  entirely  private,  is  a 
line  not  easily  drawn.  Such  considerations  as  these 
appear  to  have  had  much  influence  with  the  Court  in 
giving  judgment  in  the  case  of  the  Boston  and  Rox- 
bury  Mill-Dam  Corporation  v.  Newman,^  in  which  case 
it  was  held,  that  the  construction  of  dams  by  a  corpo-. 
ration,  for  obtaining  the  head  and  &31  of  the  waters  of 


1  StoweU  V.  Flagg,  11  Mass.  R.  864. 
9  See  Ante,  §  467,  et  seq. 

3  Boston  and  Boxbniy  MDl-Dam  Corp.  v.  Newman,  12  Pick.  (Maas.) 
B.  467. 
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A  navigable  stream  and  worJdif^  mUi9,  was  such  a  pn1)lio 
enterprise  as  authorized  the  legislature  to  appropriate 
private  property  thereto.  The  Courts  in  giving  judg- 
ment^ afta:  referring  to  the  various  mill  acts  of  Musssr 
chusetts^  say,*— ^ It  is  certainly  apparent^  that  the 
legislature  have  considered  it  for  the  public  good  to 
encourage  the  erection  of  mills,  and  have  subjected 
<he  property  of  the  citizens  to  the  control  of  the  vaSSr 
owners,  they  paying  the  damage.  In  these  cases  ihe 
damage  has  been  sustained  by  reason  of  the  flovring  of 
Ihe  land&  But  in  the  case  at  bar,  the  damage  is  in 
la3ring  bare  the  flats  of  the  tide-water,  so  as  to  make  a 
fall  for  the  water  into  the  pond  or  foil  basin*  But  we 
do  not  perceive  that  there  is  any  difference  in  the  prin- 
ciples applicable  to  the  two  cases.  The  object  in  each 
is  to  get  a  head  and  fall  for  mill  purposes."  Chief 
Justice  Shaw,  in  giving  the  judgment  of  the  Court  in 
Fiske  V.  Framingham  Manu&cturing  Company/  and  in 
reference  to  the  earlier  statutes  of  Massachusetts  for 
the  encouragement  and  support  of  mills,  sayi^ — ^  They 
are  somewhat  at  variance  with  that  absolute  right  of 
dominion  and  enjoyment  which  every  proprietot  ia 
supposed  by  law  to  have  in  his  own  soil ;  and  in  ascei^ 
taining  their  extent,  it  will  be  useful  to  look  into  the 
principle  upon  which  they  are  founded.  We  think 
they  will  be  found  to  rest  for  their  justification,  partly 
upon  the  interest  which  the  conmiunity  at  large  has 
in  the  use  and  employment  oi  mills,  and  partly  up<ai 
the  nature  of  the  property,  which  is  often  so  situated 
that  it  could  not  be  beneficially  used  without  the  aid 
of  this  power.    In  Tennessee  it  has  been  held,  that 


1  Fiske  V.  Fnumngliam  Manuf.  Co.,  13  Pick.  (Maas.)  R.  67. 
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the  legislature  migM  make  grist-miUs  public  mills, 
and  authorize  the  condemning  the  lands  of  individuals 
for  the  use  of  such  miUs^  providing  compensation  for 
the  hmds,^ 

§  488.  Indeed  the  legislature^  as  weU  as  courts  of 
laW;  seem  to  have  been  disposed  ratiher  to  enlarge^ 
than  to  curtail,  the  statutory'  privileges  of  mill*own* 
ers.^  Firsts  we  have  seen,  that  the  origin  of  the  mill 
laws  in  Massachusetts,  as  to  flowing,  was  to  encourage 
and  sustain  ffmt  and  sauHadUSy  and  not  other  mar 
ohinery  moved  by  water,  for  other  purposes.  But  by 
the  Revised  Statutes  of  Massachusetts,^  and  by  those 
of  Maine,^  the  owner  of  an^  water-mill  is  invested 
with  the  privileges  in  question ;  and  ^  it  may  not  be 
certain,"  says  a  learned  Judge,  ^  that,  wiiii  the  greater 
demand  and  increase  in  machinery  of  all  kinds,  the 
words  should  not  have  a  broader  construction  than 
the  original  subject-matter."^  In  other  portions  of 
the  United  States,  the  policy  has  been  to  legislate  full 
as  broadly  on  this  subject  The  statute  authorizing 
the  taking  of  private  property  for  flowing  in  the  State 
of  Morida,  extends  to  all  who  ^  may  desire  to  erect  a 
mill,  or  macUnej  or  other  engine  of  pnhUc  utility  ; "  ^  that 
of  North  Carolina,  to  mills,  and  to  ^  nulls  for  domestic 


>  Har^g  V,  Goodlet,  8  Yerg.  (Teiin.)  B.  41. 

5  See  note  to  Stowell  v.  Flagg,  II  JOan.  &  966^  (Edit  1848.) 
3  App*x,  p.  i. 

^  App'X)  p.  iz. 

6  Per  Woodbury,  J.,  in  United  States  v.  Ames,  1  Woodb.  &  Minot, 
(Cir.  Co.)  R.  87.  The  Act  of  Tennessee,  of  1777,  does  not  authorize  the 
condemnation  of  land  for  the  erection  of  a  grist-mill,  sato-mmsy  vad  paper- 
mills  ;  it  extends  only  to  the  condemnation  of  lands  for  gristHiiills.  Hard- 
ing V.  Goodlet,  8  Yeig.  (Tenn.)  R.  41. 

6  Thomp.  Pig.  Laws  of  Ftorida,  401. 


564  LAW  OF  WATEEC0UBSE8.  [CH.  XIL 

mam^actureB  ;'^\  and  that  of  Indiana^  to  aay  ^  water 
grist-mill,  saw-mill^  or  any  ciher  machmery  to  he  propeUed 
hy  toaier''  ^  If  a  blacksmUKs  shop^  ia  which  the  bellows 
is  worked  by  a  water-fall,  caa  be  considered  a  miO, 
yet,  if  there  is  only  a  right  to  use  the  water  for  that 
purpose  at  the  will  of  the  owners  of  the  dam,  the 
owner  of  the  shop  is  not  liable  to  the  payment  of 
damages  for  the  flowing  of  the  water.  The  shop  would 
not  be  a  mill  for  whose  use  the  water  was  either  raised 
or  continued.^ 

§  489.  Secondly;  a  broad  construction  has  been 
given  to  the  statutes  of  Maine  and  Massachusetts,  with 
respect  to  the  privilege  of  creating  reservoirs  remote 
from,  but  auxiliary  to,  the  pond  lower  down.  A  reser- 
voir of  this  kind,  and  for  the  purpose  of  raising  and 
preserving  the  water  for  the  use  of  mills  lower  down  on 
the  stream,  and  carried  by  other  water-falls,  has  been 
held  in  Maine  to  be  within  the  statute  for  the  support 
and  regulation  of  mills ;  and  the  only  remedy  for  over- 
flowing the  land  of  others,  by  means  of  such  reservoir, 
is  by  proceeding  pursuant  to  the  statute.*  In  Woolcot 
Manufacturing  Company  v.  Upham,  in  Massachusetts,^ 
the  Toservoir  for  the  use  of  the  mill  was  erected  more 
than  three  miles  from  the  pond  at  which  the  mill  was 
situated ;  and  it  was  held,  that  the  owner  of  the  land 
lying  between  the  two  dams,  which  was  overflowed  by 
tiie  water  from  the  reservoir,  must  apply  for  damages 
in  the  mode  provided  by  the  statute.     The  Court 


1  See  VTaddy  v.  Thompeon,  5  Ired.  (N.  C.)  R.  333. 
s  Rey.  St  Indiana,  s.  1. 

3  Nelson  v.  Butteraeld,  8  Shepl.  (Me.)  E.  220. 

4  Ibid. 

6  Woolcot  Manuf.  Ca  v.  Upbam,  5  Pick.  (Idass.)  R.  292. 
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thought  it  yeiy  common^  that  two  or  more  ponds  were 
required  for  a  mill,  though  they  were  not  often  so 
remote  from  each  other  as  in  this  instance.  If  the 
owner  of  a  mill  erects  a  dam  at  the  outlet  of  a  natural 
pond,  which  flows  into  the  stream  upon  which  his  mill 
is  situated,  for  the  purpose  of  creating  a  reservoir  for 
the  use  of  his  mill,  the  owner  of  land  flowed  by  means 
of  such  dam  cannot  maintain  an  action  at  common 
law  therefor,  but  must  proceed  in  the  manner  provided 
by  the  Massachusetts'  Mill  Act,  c.  116  of  the  Revised 
Statutes.^ 

5.  Do  not  authorize  the  flowing  of  exiding  MUb. 

§  490.  In  Massachusetts,  before  the  Revised  Sta- 
tutes, a  lower  proprietor  on  a  stream  was  not  allowed, 
under  the  construction  of  the  former  statutes,  to  raise 
a  dam  (without  a  right  acquired  by  grant,  prescription, 
or  actual  use)  so  as  to  destroy  a  mill  of  an  upper  pro- 
prietor which  he  has  actually  built,  or  is  engaged  in 
building.^  The  Revised  Statutes  of  Massachusetts,  of 
1836,  expressly  enact,  that  no  dam  shall  be  erected  to 
the  injury  of  any  mill  lawfully  existing  above  or  below 
it,  on  the  same  stream,  nor  to  the  injury  of  any  mill 
site  on  the  same  stream,  on  which  a  mill  or  mill-dam 
shall  have  been  lawfully  erected  and  used,  unless  the 
right  to  maintain  a  mill  on  such  last-mentione4  site, 
shall  have  been  lost  or  defeated  by  abandonment  or 
otherwise ;  nor  shall  any  mill  or  dam  be  placed  on  the 
land  of  any  person,  without  such  grant,  conveyance, 


1  Shaw  V.  Wells,  5  Cush.  (Mass.)  R.  587;  Bradlej  v.  Bice,  1  Shep. 
(Me.)  B.  198,  and  see  ante,  §  41. 

'Bigeiow  V.  Newell,  10  Pick.  (Mass.)  B.  S48;  Hatch  v.  Dwight,  17 
Maas.  B.  289 ;  Cook  v.  Steams,  11  Maas.  B.  538. 
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or  authority  from  the  owner^  as  would  be  necessary  by 
the  Common  Law,  if  no  provision  relating  to  mills  had 
been  made  by  statute.    Under  this  provision  it  has 
been  held,  that  where  a  riparian  proprietor  hajs  com- 
menced the  erection  of  a  mill, — where  none  had  ex- 
isted previously,  —  and  before  it  is  finished,  a  lower 
proprietor  began  and  completed  a  mill-<lam,  whereby 
the  privilege  of  the  upper  proprietor  is  destroyed,  the 
erection  of  the  dam  by  the  lower  proprietor  is  lawful ; 
and  the  upper  proprietor  cannot  maintain  an  action  on 
the  case  for  the  injury,  but  his  remedy  must  be  by 
complaint  under  the  statute.^    It  appeared  in  evidence 
in  this  case,  that  the  dam  of  the  lower  proprietor  was 
erected  in  April,  1837,  and  the  mill  of  the  upper  pro- 
prietor was  not  completed  till  December  after;  that 
the  upper  proprietor's  race-way  from  his  brook  for  the 
purpose  of  procuring  a  head  of  water,  was  not  begun 
until  September  or  October  of  the  same  year;  and 
that  the  upper  proprietor's  mill  site  was  one  on  which 
a  mill  or  mill-dam  had  never  before  been  erected  and 
used ;  so  that,  in  the  opinion  of  the  Court,  the  case 
was  not  within  the  true  meaning  and  express  words  of 
the  statute. 

§  491.  Under  the  earlier  laws  of  Massachusetts,  it 
was  never  determined  whether,  as  a  general  right,  and 
under  what  circumstances,  limitations,  and  conditions,  a 
lower  proprietor  on  a  watercourse  may  raise  a  dam  so 
as  to  obliterate  and  submerge  a  &11  higher  up,  and 
Hxerehj  prevetd  the  erection  of  a  mill  on  a  suitable  site  ;^ 
and  whether  it  is  competent  for  a  mill-owner,  under 


1  Baird  «.  Wells,  22  Pick.  (Mass.)  B.  812. 

2  See  Bigelow  r.  NeweU,  ub.  s^ 
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the  Revised  Statutes,  to  flow  another's  lands,  having 
dwelling-honses,  or  other  buildings  upon  them,  has 
never  been  distinctly  decided.^  MiBs  are  at  all  events 
protected  by  the  statute ;  and  if  a  riparian  proprietor 
has  fully  completed  his  dam  and  mill,  the  statute  au- 
thorizes him  to  maintain  it ;  though  if  an  upper  pro» 
prietor  places  a  dam  on  that  part  of  his  land  which  is 
already  flowed  by  a  dam  below,  lie  does  it  in  his  own 
wrong*  Unless  a  mill  is  built  in  connection  with  a 
dam,  or  t?^  party  has  an  intent  forthwith  to  erect  such 
mill,  he  is  not  a  mill-owner  within  the  purview  of  the 
statute,  and  is  liable  at  Common  Law  only  for  flowing 
others'  land  by  means  of  such  dam.^ 

6.  How  and  when  Land  becomes  condemned  to  he 

overflowed 

§  492.  According  to  the  obvious  meaning  and  intent 


1  See  opinion  of  Shaw,  C.  J.y  in  French  n.  Bnintree  Manufl  Ca,  39 
Pick.  (Masa)  &  216. 

a  Ibid. 

3  Fitch  o.  SteTens,  4  Met  (Mase.)  R.  426.  Whedier  under  the  Ifill 
Act  of  Kbode  Island,  which  was  in  existence  in  1885,  a  mill-owner  might 
raise  his  dam,  so  as  to  affect  any  water  pnTiIege  already  on  the  stream, 
and  above  his  run,  Mr.  Justice  Story,  in  Mann  o. 'Wilkinson,  (2  Sumn.  Cir. 
Ct  R.  278,)  observed,  — «  Nor  have  they  "  (the  plaintiffs)  •<  averred,  that 
they  have  acqmred  acny  right  to  the  same  by  operation  of  law,  by  the  flow^ 
age  of  the  same  under  the  Mill  Act  of  Rhode  Idand.  If  it  had  been  averred 
in  the  pleadings,  and  established  in  proof,  that  the  plaintiffs  set  up  such  a 
right  to  the  eel-dam  by  flowage,  under  the  Mill  Act  of  Rhode  Island,  then 
a  very  important  question  might  have  arisen,  whether,  under  that  act,  it  was 
competent  for  any  mill-owner  to  raise  his  dam  so  as  to  flow  back  upon  and 
afi*ect  any  water  privilege  or  dam,  already  in  existence  across  the  stream 
above  his  mills ;  or  whether  the  right  of  flowage  is  confined  to  cases  where 
no  dam  is  erected,  or  in  the  course  of  erection,  and  the  only  flowage  is 
mere  land."  Upon  this  question  the  learned  Judge  gave  no  opinion,  as  it 
was  not  raised  by  the  pleadings.  In  regard  to  this  particular  subject  under 
the  IkCll-Dam  Act  oT  Rhode  Island  of  1844,  see  Appx.  xv. 
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of  the  statutes  authorizing  the  overflowing  the  lands 
of  others^  for  the  encouragement  of  the  erection  and 
support  of  ijpUs^  an  inchoate  right  to  the  privilege  of 
flowing,  according  to  the  provisions  of  the  statute,  is 
acquired  by  commencing  a  dam.  But  unless  the  work 
is  proceeded  in  to  complete  the  dam,  and  a  mill  in  con- 
nection with  it,  the  party  does  not  become  entitled,  as 
mill-owner,  to  the  privilege  in  question.  No  pei^n 
can  avail  himself  of  the  privilege  of  a  mill-owner  merely 
by  erecting  a  dam ;  and  the  question  is  a  proper-  one 
for  the  consideration  of  the  jury,  whether  there  is  a 
bond  fide  intention  to  erect,  without  unreasonable  delay, 
a  mill  to  be  operated  by  the  water  raised  by  the  dam.^ 
§  493.  Under  the  first  section  of  the  Statute  of  Ala- 
bama, which  is  explicit,  that  any  person  owning  the 
land  on  one  side  of  a  watercourse,  may  make  the  appli- 
cation for  building  a  mill ;  and  under  the  fifth  section, 
which  prescribes  that  the  same  form  shall  be  pursued 
when  the  applicant  is  the  owner  of  land  on  both  sides  j 
if  none  of  the  matters  appear  by  the  inquest  or  other 
evidence,  which  authorizes  the  Court  to  decide  against 
the  application,  the  leave  must  be  granted,  and  as  to 
all  other  matters,  they  become  questions  of  compensa- 
tion, and  must  be  determined  as  such.  It  is  held,  that 
from  this  it  results,  that  the  first  appUcant  acquires  an 
inchoate  right  to  the  privileges  which  are  conferred  by 
the  statute ;  and  provided  he  proceeds  in  the  case,  with 
reasonable  diligence,  he  is  entitled  to  a  decree  estab- 
lishing his  mill.  Where  one  begins  the  erection  of  a 
mill  and  completes  it,  after  the  application  of  another, 
for  the  writ  of  ad  quod  damnum^  and  for  the  purpose  of 


1  H2»tch  V.  Dwigfat,  17  Mans.  R.  289. 
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• 

defeatiDg  the  right  acquired  by  the  application^  he  is 
entitled  to  no  consideratioA  if  his  mill  be  overflowed^ 
and  to  no  redress  against  the  party  who  was  proceeding 
lawfully  to  obtain  a  confirmation  and  establishment  of 
his  mill.  Blit  although  the  application  may  thus  give 
the  inchoate  right  to  him  who  first  applies,  it  can  only 
be  made  complete  and  operative  by  the  judgment  ren- 
dered in  the  case,  and  not  even  then,  unless  every  con-* 
dition  required  by  the  judgment  is  complied  with.^ 

§  494  In  Fitch  v.  Stevens,^  in  which  the  action  was 
founded  on  the  E.evised  Statutes  of  Massachusetts,^  it 
appeared  that  in  the  spring  or  summer  of  1836,  Ste- 
phen Stevens  built  a  dam  on  his  own  premises,  but 
never  erected  a  mill  upon  it;  that  in  1837,  the  plain- 
tiffs instituted  their  complaint  against  him  for  flowing 
their  lands  in  consequence  thereof;  and  that  afterwards^ 
in  1838,  Jonathan  C.  Stevens,  the  defendant,  built  a 
saw-mill  on  his  own  land,  about  half  a  mile  below  the 
dam  in  question,  and  drew  water  firom  the  pond  raised 
by  it,  by  means  of  a  trench,  for  the  driving  of  his  mill, 
13ie  Court  held,  that,  upon  these  facts,  the  complaint 
for  flowing  was  prematurely  broughl^  and  that  an  action 
would  have  well  lain  at  Common  Law.  ^  And  how- 
ever/' said  the  Court,  ^  it  might  have  been,  if  the  dam 
and  mill  had  been  built  at  the  same  time,  though  by 
different  persons,  yet  here  no  intent  was  proved  on  tiie 
part  of  Stephen  Stevens  to  erect  a  mill  at  any  time ; 
none  was  erected  on  his  land,  and  the  space  of  two 
years  actually  intervened  between  the  building  of  the 


1  Hendricks  v,  Jobnson,  6  Fort  (Ala.)  R.  472, 

9  Fitch  V.  Steyens,  4  Met  (Maas.)  S.  426. 

'  See  Appx.  p.  L 
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dam  by  Stephen,  and  the  erection  of  the  mill  by 
Jonathan  C.  on  his  own  land.  We  come  to  the  con- 
clusion, therefore,  that  Stevens  was  not  liable,  at 
the  time  of  the  filing  of  the  original  complaint,  to  be 
proceeded  against  under  the  statute,  and  that  if  he  had 
pleaded  in  bar  to  the  process,  he  would,  under  the  facts 
as  now  presented,  have  prevailed  in  his  defence.  And 
whatever  might  have  been  the  decision,  if  the  com- 
plaint had  been  filed  against  both  Stephen  and  Jona- 
than C.  after  the  erection  of  the  mill,  as  the  case  now 
stands,  we  consider  the  proceedings  void  as  against  the 
present  defendant,  because  Stephen  Stevens  neither 
built  nor  occupied  the  mUl ;  and  it  is  open  to  the  de- 
fendant to  take  the  objection  that  the  original  pariy 
was  not  liable,  and  that  he  is  not  bound  by  the  verdict 
and  judgment  against  Stephen,  being  neither  party  nor 
privy  to  it"  ^ 

§  495.  Under  the  Statute  of  Virginia,  after  a  County 
Court  has  granted  leave  to  one  applicant  to  build  a 
mill,  if  application  be  made  by  another  to  buQd  a  mill 
lower  down  upon  the  same  stream,  and  the  party  who 
first  obtained  leave,  shows  that  the  dam  for  the  second 
mill  would  be  several  feet  higher  than  the  &11  between 
the  two  mill  sites,  and  would,  if  built,  destroy  the  pri- 
vilege previously  granted  to  him,  the  Court,  in  the  ex- 
ercise of  a  sound  discretion,  ought  to  refuse  the  second 
application.^ 


1  In  1841,  it  was  expressly  enacted  l^  the  legislatore  of  Maaaachosetti, 
that  no  dam  shall  be  thereaHer  erected  to  the  injury  of  any  mill  site  on  the 
same  stream  which  shall  have  been  occupied  as  such  by  the  owner  thereof^ 
provided  such  owner  shall,  within  a  reasonable  time  after  ocHnmendng 
such  occupation,  complete  and  put  in  operation  a  mill,  for  the  working  of 
which  the  water  of  such  stream  shall  be  applied.  Snpp.  to  Ber.  ^  of 
Mass.  184. 

>  Huhnest.  Shngart,  10  Leigh,  (Ya.)  B.  882. 
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7.  How  a  Mill  once  used  becomes  abandoned. 

%  496,  •  Although  a  riparian  owner  has  no  right,  under 
the  statute,  to  flow  back  to  the  injury  of  an  existing 
mill  of  another  above,  yet  if  the  mill  and  mill  site  above 
are  abandoned  and  left  unoccupied,  the  rule  does  not 
apply.  And  the  owner  of  a  mill  privilege  on  which  a 
mill  has  formerly  stood,  but  on  which  no  mill  is  ac- 
tually standing,  is  entitled  to  an  action  against  any 
one,  who,  by  erecting  a  dam  below,  renders  the  site 
useless  for  the  purpose  of  erecting  a  miU ;  unless  the 
owner  has  abandoned  it  with  an  intention  to  leave  it  un- 
occupied.^ It  may  be  impossible  always  and  at  all 
times,  after  a  mill  has  been  erected  and  the  statute  has 
attached  to  it,  to  keep  the  water  flowed  to  the  requisite 
height,  and  to  keep  the  mill  in  constant  operation ; 
the  dam  may  be  carried  away  by  floods,  the  mill  de- 
stroyed by  fire,  or  both  become  dilapidated  with  age 
and  wear.  In  all  these  cases,  it  may  be  necessary  to 
take  away  the  remains  and  rebuild.  But  it  would  be 
wholly  inconsistent  with  the  nature  of  the  right  grant- 
ed, and  with  the  objects  and  purposes  of  such  a  grant, 
to  hold,  that  because  the  dam  is  temporarily  removed, 
parties  holding  lands  on  the  stream  above  or  below  are 
remitted  to  their  original  rights,  atid  the  statute  right 
of  the  particular  mill  is  extinguished.  Therefore,  some 
time  must  be  allowed  to  the  mill-owner  to  repair  his 
dam  and  replace  his  mill ;  but,  when  no  time  is  fixed 
by  law,  it  must  be  a  reasonable  time,  and  wh&t  that  is> 
must  depend  upon  the  circumstances  of  the  case.    If 


1  Hatch  V.  D wight,  17  Mass.  R.  289 ;  Hodges  v.  Hodges,  5  Met  (Mass.) 
B.  205 ;  Fuller  v.  Frencli,  10  Met  (Mass.)  S.  859. 
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all  the  circumstances  bearing  upon  •the  question  are 
admitted  or  proved^  it  must  be  deemed  a  question  of 
law  to  be  decided  by  the  Court' 

§  497.  An  express  declaration  by  the  owner  of  a 
mill  site  which  has  been  occupied  by  him^  that  it  is  no 
longer  his  intention  to  keep  up  the  mili^  accompanied 
with  corresponding  acts^  such  as  removing  the  dsm  and 
mill,  and  giving  notice  of  such  intention  to  those  whose 
lands  he  has  flowed,  and  to  whom  he  has  paid  damages^ 
will  be  deemed  an  abandonment  and  extinguishment 
of  the  privilege.^ 

§498.  If  the  owner  of  a  mill  site  cease  to  use  the 
same  for  an  unreasonable  length  of  time,  the  privilege 
is  thereby  lost ;  and  the  entire  and  continued  disuse  of 
such  mill  site  for  twenty  years,  is  strong  primd  facie 
evidence  of  a  non-user  for  an  unreasonable  length  of 
time;  and  unless  rebutted  by  clear  and  satisfactory 
proof,  it  is  conclusive. ' 

§  499.  Where  a  null-owner  suffers  his  mill  and  dam 
to  go  to  decay,  and  ceases  to  flow  the  land  until  a  high- 
way is  made  across  the  land,  it  is  an  abandonment ; 
and  he  cannot,  by  granting  his  mill  privilege  and  right 
to  flow,  authorize  his  grantee  to  overflow  such  highway 
by  means  of  a  new  dam  on  the  site  of  the  old  one.^ 

8.  Claim  for  Damages  waived  ly  Parolj  &e. 
§  500.  The  claim  of  a  complainani^  under  the  statute, 


1  Opinion  of  Shaw,  C.  J.,  in  French  v.  Braintree  Manaf.  Co^  2^  Fide 
(Mass.)  B.  216. 

3  French  v.  &c.,  uh,  sup. 

<      3  n)id. 

4  Commonwealth  r.  Fisher,  6  Met  (Mass.)  B.  438. 
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to  recover  damages  for  flowing  his  land,  by  means  of 
the  respondent's  mill-dam,  is  a  demand  for  money  pur- 
sued in  a  special  form  adapted  by  the  legislature  to  the 
particular  case,  and,  therefore  it  has  been  held,  it  may 
be  waive  A  by  parol}  In  Seymour  v.  Carter,*  there  was 
a  complaint  and  petition  for  a  jury  to  assess  damages 
done  by  the  respondent's  flowing  the  complainant's 
land,  which  the  respondent  claimed  a  right  to  flow 
without  compensation.  To  prove  this  right,  the  re- 
spondent introduced  the  testimony  of  a  witness  who 
built  the  dam  in  1825,  and  conveyed  it  to  the  respond- 
ent in  1831,  and  who  deposed,  that  before  the  dam  was 
erected,  the  complainant  requested  and  urged  him  to 
build  it  and  erect  a  mill,  for  the  benefit  of  the  neigh- 
borhood, and  promised  that  if  it  should  overflow  his 
land,  he  would  not  demand  any  damages ;  and  there 
was  also  other  evidence  which  established  the  same 
fact.  The  Court  said:  —  "The  respondent,  a  mill- 
owner,  relies  upon  no  grant  or  license  from  the  com- 
plainant, either  to  erect  or  maintain  his  mill  on  his  own 
land.  The  right  was  fully  given  him  by  law.  The  St 
of  1795,  c.  74,  §  1,  in  force  when  this  mill  was  erected, 
declares,  that  *  it  shall  be  lawful  for  the  owner  of  such 
mill  to  continue  the  same  head  of  water  to  his  best 
advantage ; '  giving  the  owner,  whose  lands  are  thus 
flowed,  a  special  remedy  for  his  damages  in  money. 
But  it  seems  very  clear,  that  it  is  a  good  defence  to  a 
claim  for  a  sum  of  money,  that  it  has  been  paid  or  sa- 
tisfied by  agreement,  or  waived  j  and  that  proof  of  pay- 


'    1  Clement  v,  Dui^n,  5  Greenl.  (Me.)  R  9.    Althoagh  an  titteiMr)i  in 
land  cannot  be  created  by  parol.    See  Ante,  §  286  -  295. 
3  Seymonr  i;.  Carter,  2  Met  (Mass.)  S.  520. 
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ment,  accord  and  satisfaction,  or  waiver,  may  be  proved 
by  paroL" 

§  501.  Upon  a  complaint  to  the  regularly  established 
tribunal  by  the  owner  of  land  overflowed  by  a  mill-dam, 
against  the  owner  of  the  dam,  the  latter  may  not  only 
set  up  a  right  to  overflow  it  without  payment  of  da- 
mages, or  for  an  agreed  composition,  but  may  traverse 
the  complainant's  title  to  the  land  overflowed,  or  deny 
that  he  himself  is  owner  of  the  dam,  or  that  the  coiOr 
plainant  has  sustained  any  damages ;  and  if  issue  be 
joined  upon  either  point,  an  appeal  lies,  in  Massachu- 
setts, to  the  Supreme  Court ;  although  it  is  otherwise 
where  the  quantum  of  damage  is  the  only  question*^ 

§  502.  The  difference  between  a  waiver  of  a  claim 
for  mere  pecuniary  damages  by  parol,  and  an  oral  li* 
cense  to  erect  and  continue  a  dam  on  one's  own  land, 
is,  that  the  latter,  under  the  statute  of  frauds,  is  of  no 
legal  validity,  as  against  a  subsequent  grantee  of  the 
land.^  In  Maine,  it  is  held,  tiiat  a  permanent  right  to 
overflow  the  land  of  the  complainant,  under  the  sl^tute, 
without  paying  damages,  cannot  be  established  by  proof 
of  a  parol  agreement  made  with  his  grantors ;'  for,  say 
the  Courts  of  that  State,  ^  in  the  case  of  flowing,  the 
owner  of  the  land  flowed  can  maintain  no  proce^,  un- 
less he  has  sustained  damages  in  his  lands  by  being 
flowed ;  the  Common-Law  remedy  is  taken  away,  and 
the  only  remedy  for  redress  is  by  this  process  of  comr 
plaint ;  the  owner's  hands  are  tied ;  the  flowing  may 
continue  without  license,  till  damage  is  sustained;" 


1  Lowell  V.  Spring,  6  Mass.  R.  398. 

s  Stevens  v.  Steyens,  11  Met  (Mass.)  R.  251.    That  no  interesi  in  land 
can  be  acquired  hy  parol,  see  Ante,  §  387. 
3  Seidensparger  v.  Spear,  5  ShepL  (Me.)  B.  123. 
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although^  ffenerOlfyy  ^  the  law  gives  a  right  of  action^ 
and  even  if  no  actual  damages  are  found,  the  action 
idll  be  sustained,  and  nominal  damages  recovered."^ 
In  any  event,  the  license  is  good  only  between  the 
original  pariiee.  ^  It  would  seem,"  say  the  Court,  in 
Seidenfiparger  v.  Spear,^  *^  to  be  imperiously  required 
of  courts  of  -justice  not  to  relax  the  rule  of  law  as  to 
tiie  effect  of  licenses  by  parol,  or  as  to  the  extent  of 
presumptions  against  the  lawful  owner's  right.  It  is 
BO  easy  a  thing  for  one,  who  would  secure  a  right  to 
flow  another's  land,  to  obtain  a  deed  conveying  that 
right  for  such  length  of  time,  and  to  such  height  and 
extent  as  may  be  agreed  upon,  that  it  may  be  regretted 
that  any  .dispensation  with  such  a  requiidtion,  should  in 
any  degree  be  tolerated,  considering  the  temptations  to 
misrepresent,  or  to  forget  what  transpired  in  years  gone 
by,  when  the  whole  rests  merely  in  recollection,  with- 
out being  reduced  to  writing."  * 

§  503.  The  general  ground  upon  which  the  above- 
mentioned  case  of  Carter  v.  SSymour  was  decided,  has 
been  explained  to  be,  that  ^^  nothing  then  appearing 
showed  that  any  easement  or  privilege  in  favor  of  the 
mill-owner  had  been  created  in  or  over  the  estate  of 
Seymour.  If  there  was  no  service  due  to  the  estate  of 
the  mill-owner,  there  was  none  due  from  the  estate  of 
the  land-owner.  If  it  was  subject  to  no  such  service, 
it  was  under  no  encumbrance.  The  case  proceeded  on 
the  ground  that  the  act  of  the  mill-owner  was  the  ex- 


1  Hathorne  v.  SdrnflOD,  3  Fairf.  (Me.)  B.  188. 

)  For  the  validity  of  Parol  Licences  in  general,  and  for  a  full  consider- 
ation of  the  interest  conveyed  by  them,  see  Ante,  Ch.  Yin.  And  for  their 
effect  in  particular  as  relates  to  flowing  land,  see  Ante,  §  S87« 
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ercise  of  a  statute  right ;  that  the  right  of  Seymour 
was  to  demand  a  sum  of  monej^  as  owner^  for  the  time 
being,  of  the  land  flowed ;  that  this  was  a  mere  per- 
sonal right,  which  might  be  discharged  or  waived  by 
parol ;  and  that  this  personal  right,  both  as  against  the 
original  builder  of  the  mill  and  his  successor,  was  thus 
waived.  But  if  the  statute  gives  the  4ight  to  each 
successor  of  the  land  flowed  to  claim  annual  damages, 
then  Seymour's  grantee  has  that  right.  He  is  baned 
by  nothing  which  Seymour  has  done.  But  it  is  said, 
that  it  would  be  gross  injustice,  which  the  law  wiU  not 
warrant,  after  Seymour  encouraged  Jones  to  build  the 
mill,  and  waived  damages  for  flowing,  because  the  mill 
would  be  for  the  benefit  of  his  estate,  if  Seymour^s  suc- 
cessor can  now  claim  damages  of  the  mill-owner.  It 
may  be  very  unjust  for  Se3rmour's  grantee  to  take  the 
estate  thus  benefited,  and  to  demand  any  damage. 
But  the  true  answer  is,  that  the  agreement^  if  it  ex- 
tended to  future  damages,  could  not  bind  the  estate, 
because  it  was  not  in  writing."  ^ 

9.  Prescriptive  Right  to  flow  wUhnd  Paymetd  of 

Damages. 

§  504.  It  has  been  rendered  very  clear,  in  a  pre- 


^  Fitch  V.  Seymour,  9  Met  (Mass.)  R.  462.  In  this  case  A  oFallj  re- 
quested B  to  erect  a  mill-dam,  and  orally  promised  him,  that  if  the  dam 
should  flow  his  land  he  would  not  clidm  damages  for  the  flowing.  B  built 
a  dam  and  mill,  and  flowed  A's  land,  and  afterwards  conyeyed  the  dun 
and  mill  to  C,  who  continued  to  flow  the  land.  A  entered  a  complaint 
against  C  to  recover  damages  for  this  flowing,  and  it  was  decided  that  he 
had  waived  his  right  to  damages,  by  his  agreement  with  B,  and  could  not 
recover.  A  afterwards  conveyed  his  land  to  D,  with  a  covenant  that  it 
was  free  from  all  encumbrances,  and  D  brought  an  action  against  him  for 
breach  of  this  covenant,  alleging  the  right  of  C  to  flow  die  land  without 
payment  of  damages.  It  was  held,  that  C  had  no  such  right  as  against  D 
by  virtue  of  A's  oral  agreement  with  B. 
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ceding  chapter/  that  to  raise  a  dam  on  one's  own 
land,  by  which  the  water  is  set  back  on  another's,  is 
a  tort^  for  which  an  action  at  Common  Law  would 
lie ;  and  ,it  has  been,  in  another  chapter,'  rendered 
equally  clear,  that  if  such  a  dam  is  continued  for 
twenty  years,  as  of  rigMy  and  without  action  or  pro- 
test, on  the  part  of  the  land-owner,  it  is  evidence  of 
a  rights  or  presumptive  evidence  of  an  express  grant. 
The  question  then  is,  whether  these  principles  are 
applicable  to  the  case  of  flowing  as  regulated  by  the 
statutes  now  tinder  consideration.  The  case  of  Wil- 
liams V.  Nelson,  in  Massachusetts,^  was  a  case  upon 
the  statute  of  that  State,  for  flowing  by  the  mill-dam 
of  the  respondents^  and  the  very  question  presented 
was,  whether  they  could  defend,  by  showing  that  they 
had  kept  up  their  mill-dam  and  flowed  the  land  in 
question  more  than  forty  years,  without  payment  or 
claim  for  damages  on  the  part  of  the  then  complainant, 
or  those  under  whom  he  claimed.  The  Court  gave 
this  opinion :  ^  Where  a  mill-owner  and  his  predeces- 
sors have  in  fact  enjoyed  and  exercised  the  right  of 
keeping  up  his  dam  and  flowing  the  land  of  another, 
for'  a  period  of  twenty  years,  without  payment  of 
damages,  and  without  any  demand  or  claim  of  da- 
mages, or  any  assertion  of  the  right  to  damages,  it  is 
evidence  of  a  right  to  flow  without  payment  of 
damages,  and  will  be  a  bar  to  such  claim."  So  under 
the  Act  of  Virginia,  the  payment  of  damages  as- 
sessed may  be  presumed,  if  much  time  has  elapsed 


, L. 


1  Ante,  Cbap.  X. 

9  See  Ante,  §  216-224,  872  -  S87. 

3  WilliamB  v.  Nelson,  28  Pick.  (Mass.)  B.  141. 
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daring  whicli  the  owner  of  the  land  has  aoqniesced  in 
the  building  of  the  mill,  without  any  claim  on  his 
part^ 

§  505.  The  above  decisions  seem  to  be  opposed, 
however,  by  that  in  Tinkham  v.  Arnold,  in  Maine,' 
which  was,  that  the  undisturbed  enjo3rment  of  any 
known  legal  right,  such  as  the  flowing  of  lands  for  the 
support  of  mills,  for  any  term  of  time,  furnishes  no 
presumptive  evidence  of  a  grant.  It  went  upon  the 
ground,  that  as'  the  erection  and  continuance  of  the 
dam  was  lauful  and  rigUfvly  and  made  so  by  statute, 
neither  the  erection  nor  continuance  of  it  could  be 
considered  as  proof  of  a  grant,  because  they  might  be 
as  well  done  without  grant.  But  in  answer,  it  may  be 
said,  that  it  sometimes  happens,  that  a  right  may  be 
acquired,  and  a  grant  presumed,  whore  there  is  no 
actual  use  made  of  the  land  of  another,  and  where, 
therefore,  the  owner  could  bring  no  action,  during  the 
time  the  privilege  is  used,  which,  after  a  certain  length 
of  time,  is  taken  to  be  evidence  of  a  grant  Of  this 
nature  is  the  enjoyment  of  light  in  a  house.  The 
owner  does  no  act  upon  the  property  of  another,  for 
which  an  action  would  lie ;  he  has  a  right  to  the  light 
as  it  comes  to  him  over  the  land  of  another^  and  yet 
an  enjoyment  for  twenty  years  gives  a  righl^  and 
raises  the  presumption  of  a  grant^  The  case  of  a 
land-owner  against  a  mill-owner,  is  considered  in 
some  respects  similar.  The  former  could  maintain 
no  action,  simply  for  erecting  and  keeping  up  the 


1  Young  V.  Price,  2  Manf.  (Va.)  R  5Si. 

s  Tinkham  v.  Arnold,  8  Greenl.  (Me.)  B.  ISO. 

'  See  Ante,  §  204,  244,  809,  814. 
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dam;  but  lie  could  filo  and  proseoute  Ids  claim  for 
damages^  or  he  could  make  his  claim  in  pais^  and  thus 
rebut  the  presumption  of  a  grant  from  mere  enjoy- 
ment The  mill-owner,  by  force  of  the  statute^  may 
raise  and  maintain  his  dam  without  grant  or  license 
of  the  owner  of  the  land  flowed  by  it ;  but  he 
cannot  maintain  it  free  of  all  claim  for  damage  ; 
and  if  he  maintains  it  twenty  years  free  of  all  claim 
for  damage,  it  seems  to  warrant  the  legal  presumption 
of  a  grant  or  other  lawful  origin  of  such  right,  and 
establishes  the  right  upon  the  principle  of  presumed 
grant^ 

§  506,  With  regard,  however,^  to  the  case  of  Tink- 
ham  V.  Arnold,  the  report  of  the  case  does  not  make 
it  appear,  whether  the  owner  of  the  land  flowed 
offered  any  damage ;  and  the  language  used  by  the 
Court  may  require  to  be  limited  and  applied  to  the 
time  during  which  no  damages  were  occasioned  by 
the  flow  of  the  water.^  However  true  it  may  be  and 
is,  that,  by  the  Common  Law,  an  action  may  be  main- 
tained for  causing  the  overflowing  of  anotiber's  land, 
although  no  actual  injury  be  proved ;  ^  yet  in  Stowell 
V.  Flagg,*  the  Court  held,  that  the  process  is  given  by 
the  acts  in  relation  to  flowing  ^only  to  those  who 
have  actually  sujBfered  damage."  The  Court  expressly 
held  in  Hathome  v.  Stinson,'  that  inasmuch  as  the 
Common-Law  right  to  maintain  an  action  against  the 
mill-owner  for  flowing  his  neighbors  land,  is  taken 


^  Such  18  tbe  reasoning  of  C.  J.  Shaw,  in  Williams  v.  Nelson,  u5.  sup. 
9  Nelson  v.  Butterfield,  8  Shep.  (Me.)  R.  220. 

3  See  Ante,  §  426  -  488. 

4  Stowell  V.  Flagg,  11  Mass.  R.  864. 

s  Hathorne  v.  Stinsoo,  8  Faiz£  (Me.)  B.  188. 
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away  by  the  statute,  and  the  statute  affords  no  remedy 
except  in  those  cases  where  damages  have  been  actu- 
ally sustained,  the  continuing  to  flow,  under  such  cir- 
cumstances, ought  not  to  prejudice  the  title  of  the 
owner  of  the  land  thus  flowed ;  because  his  hands  are 
tied,  and  he  can  neither  resort  to  his  action  at  Common 
Law,  nor  to  process  under  the  statute.^    In  another 
case  in  Maine,  of  a  complaint  under  the  statute  of 
flowing,  the  report  stated,  that  there  was  no  evidence 
that  any  portion  of  the  land  in  question  had   been 
fenced  in,  and  there  was  no  testimony  tending  to 
prove,  that  profit  could  be  derived  firom  the  land,  or 
that  it  could  be  injured  by  the  flow  of  the  water.    The 
case,  the  Court  said,  therefore  fell  witiiin  the  class  of 
cases,  upon  which  they,  after  mature  consideration, 
decided,  that  while  the  owner  of  the  land  suffers  no 
dpaage,  and  can,  therefore,  maintain  no  suit  or  pro- 
cess, or  in  any  way  prevent  such  flowing,  he  cannot  be 
presumed  to  have  granted  or  in  any  manner  to  have 
surrendered  or  relinquished  any  of  his  legal  rights. 
But  where  damages  have  been  occasioned  by  the  flow- 
ing, and  the  owner  of  the  land  flowed  has  had  ihe 
power  to  maintain  a  process  to  recover  them,  the  Court 
held,  that  a  prescriptive  right  to  flow  the  4and,  without 
payment  of  damages,  may  be  acquired.' 

10.  ih  respect  to  Land  overflowed^  which  is  under  the 

■ 

Jurisdiction  of  another  State,  or  of  the  United  States. 

§  507.  The  legislature  of  a  State  cannot  authoriise, 
by  statute,  the  flowing  of  land  of  another  person  in 


*  See  also  ^idensparger  v.  Spear,  5  Shep.  (Me.)  R.  123. 
s  Nelson  v.  Butterfield,  8  Shep.  (Me.)  R  220. 
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another  State.^  It  was  not  denied^  but  on  the  con- 
traiy,  it  was  admitted  by  the  defendants  in  Famum  v. 
Blackstoner  Canal  Company,^  that  the  State  of  Rhode 
Mand  possessed  no  legislative  authority  to  authorize 
the  raising  of  any  dam  locally  within  that  State, 
wheieby  the  watery  of  the  Blackstone  river  woold  be 
flowed  back  to  the  injury  of  property  locally  situated 
in  Massachusetts,  and  the  Court  were  thus  spared  the 
decision  of  the  question. 

§  608.  The  territory  belonging  to  the  United  States, 
and  situated  within  the  linuts  of  any  one  State,  and 
,  over  which  jurisdiction  has  been  ceded  to  the  United 
States,  and  which  is  used  for  exclusive  and  constitu-  * 
tional  objects,  are  subject  to  the  legislation  of  Con- 
gress, and  not  to  that  of  the  State.  The  Courts  of 
Massachusetts  cannot  take  cognizance  of  offences  com- 
mitted upon  lands  in  the  town  of  Springfield,  in  that 
State,  which  have  been  purchased  by  the  United 
States  &T  the  purpose  of  erecting  arsenals,  to  which 
the  consent  of  the  State  has  been  granted  ;^  and  it 
seems,  that  the  statute  laws  of  Massachusetts  respect- 
ing the  flowing  of  land  were  not  intended  to  authorize 
the  flowing  back  upon  public  lands  of  the  United 
States.^  It  is  very  certain  that  in  a  place  over  which 
jurisdiction  has  been  ceded  to  the  United  States,  the 
State  laws  cannot  be  permitted  to  embarrass  the  ob- 
ject of  the  cession;  and,  therefore,  the  statutes  of 
Massachusetts  authorizing  the  flowing  of  land,  do  not 
apply  to  the  case  of  machinery  used  by  the  United 


1  See  Ante,  §421. 

s  Famum  v.  Blackstone  Canal  Corpoxation,  1  Snmn.  (Cir.  Ca)  B.  i6. 

a  Commonwealth  v.  Claiy,  8  Maa.  B.  72. 

4  United  States  v.  Ames,  1  Woodb.  &  Mn.  (Cir.  Co.)  B.  76. 
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States  at  Springfield — that  being  a  place  over  whicli 
jurisdiction  has  been  ceded  to  them  —  so  as  to  autho^ 
ize  a  mill-owner  to  flow  back  in  a  way  to  impair  in 
any  degree  the  use  of  the  macJdnery}  But  where  the 
United  States  own  land  situated  within  the  limits  of 
any  State^  and  over  which  they  have  never  had  cession 
of  jurisdiction^  the  rights  and  remedies  in  relation  to 
it  are  usually  such  as  apply  to  other  land-owners 
within  the  State,  and  the.^o?  m  sUcb  will  govern; 
except  where  the  Constitution,  treaties,  or  statutes  of 
the  United  States,  otherwise  provide.* 

« 

11.  Of  the  Complaint  under  the  Statute  of  Masaaehusetts 

and  the  Proceedinge  foUming  U? 

§  509.  A  person  in  possession  of  the  land  under  a 
deed,  and  claiming  title,  may  maintain  a  complaint 
against  a  mill-owner  for  flowing,  although  such  title 
be  defeasible.  The  flowing  is  not  a  disseisin  of  the 
owner  of  the  land ;  and,  therefore,  if  such  flowed  land 
be  conveyed  by  the  owner,  the  grantee  may  complain 
against  the  mill-owner  for  damage.^ 

§  510.  In  Holmes  v.  Drew,^  it  was  decided,  that 
the  respondent  was  not  answerable  for  damage  done 
before  she  became  owner  of  the  mill  and  dam.  Yet 
the  statute  provides,  that  the  complainant  can  recover 
damages  for  the  next  preceding  three  years.    But  that 


1  United  States  v.  Ames,  1  Woodb.  &  Min.  (Cir.  Co.)  B.  76. 

3  Ibid.  The  United  States  (witihoat  a  cession  of  juiisdiction)  have  no 
other  rights  within  the  several  States  than  as  a  land-owner,  and  when  tfaej 
grant  a  portion  of  their  domain,  only  such  rights  as  are  inddent  to  tiie 
land  pass  to  the  purchaser.    Hendricks  v.  Johnson,  6  Fort  (AUu)  B.  472. 

3  See  the  Rev.  Stat,  in  Appx.  p.  L 

4  Charles  v.  Monson  and  Brimfield  Manuf.  Co.,  17  Pick.  (Mass.)  R.  70. 

5  Holmes  v.  Drew,  7  Pick.  (Mass.)  B.  141. 
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case  puts  this  modification  on  the  generality  of  the 
words,  viz.,  provided  the  respondent,  as  such  mill- 
owner,  has  caused  such  damage.  So  in  the  case  above 
referred  fo  of  Charles  v.  Monson  and  Brimfield  Man- 
ufacturing  Company,^  the  correlative  proposition  was 
l^eld,  that  an  original  complaint  would  lie  against  those 
who  have  ceased  to  be  owners  and  occupants  of  a  mill^ 
for  the  damage  which  accrued  whilst  they  were  owners. 
This  decision,  which  was  upon  the  old  statute,  went  ou 
the  ground,  that  by  a  reasonable  construction,  the 
terms  ^  owner  and  occupanV'  &s  applied  to  the  mill, 
must  be  intended  those  who  were  owners  and  occupied 
for  the  time  being,  and  caused  the  damage.  The  case 
of  Walker  v.  Oxford  Woollen  Manu£stcturing  Comr 
pany,^  required  the  Court  to  go  but  a  step  further  in 
the  same  direction.  That  was  a  case  where  the  com- 
plainant  had  ceased  to  be  the  owner  of  the  land 
flowed ;  and  of  course,  if  he  could  not  have  the  pro- 
cess, under  the  statute,  he  was  without  remedy.  It 
was  accordingly  held,  that  if  an  owner  of  land,  which 
is  flowed  by  a  mill-dam,  sells  and  conveys  the  land 
before  he  has  proceeded  against  the  mill-owner  for 
damages,  he  may  afterwards  maintain  a  complaint,  on 
the  Revised  Statutes,  c.  116,  and  have  the  jury  assess 
the  damages  caused  by  flowing  the  land  while  be 
owned  it 

§  511.  After  an  owner  of  land  flowed  by  a  mill-dam 
has  a  verdict  for  annual  damages  allowed  and  recorded, 
he  may  maintain  an  action  agsdnst  the  owner  or  occu- 
pant of  the  mill  for  the  sum  due  and  unpaid  for  the 


*  Ub.sup, 

9  Walker  o.  Ozibrd  Woollen  Manof.  Co^  10  Me#(Mafl8.)  R.  208. 
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three  years  next  preceding  the  commencement  of  snch 
action,  although  the  mill  and  dam  are  destroyed ;  pro- 
vided the  owner  has  not  abandoned  his  privilege.  And 
a  mortgagee  of  a  mill  and  privilege,  who  has  taken  and 
kept  possession  for  condition  broken,  is  liable  to  be 
proceeded  against  under  the  Revised  Statutes,  (c  116^ 
§  24,)  for  the  unpaid  annual  damages  for  flowing  land^ 
which  have  been  awarded  by  verdict  against  the  mortr 
gagee*^ 

§  512.  In  a  complaint  for  flowing  tiie  land  of  the 
complainant,  a  general  description  of  the  land  is  soffi* 
cient,  and  such  a  description  as  is  sufficient  for  the 
purpose  of  directing  the  view  of  the  jxury  is  all  that 
is  required.^  If  the  complaint  (under  St  1795)  does 
not  state,  that  the  water  Was  radsed  by  the  defendant 
for  the  purpose  of  canying  a  water«mill,  it  is  a  defect 
in  substance ;  though  it  may  be  cured  by  a  plea  in 
which  the  respondent  avers,  that  he  was  owner  of  a 
mill  on  and  below  the  dam,  and  as  such  owner,  has  a 
right  to  raise  the  water  by  means  of  the  dam.' 

§  513.  As  to  the  assessment  of  damages  by  the  jury^ 
it  has  been  held  (in  conformity  to  the  doctrine  laid 
down  in  the  preceding  chapter)^  that,  in  determining 
whether  any  damage  be  done  to  the  land,  any  benefit 
to .  be  derived  from  the  flowing  may  be  tiken  into 
view.*^  In  Avery  v.  Van  Deusen,^  the  Court  consider* 
ed,  that  the  right  of  the  jury  to  estimate  the  benefit 


1  Fuller  V.  Frenehy  10  Met.  (Mass.)  R  S59. 
9  CommonwealUi  v.  Ellis,  11  Mass.  B.  462. 

3  Slack  V.  Lyon,  9  Pick.  (Man.)  B.  62. 

4  See  Ante,  §  473, 474. 

6  Palmer  v.  FerriU,  17  Pick.  (Mass.)  R  58. 
6  Aveif»v.  Van  Deoseii,  5  Pick.  (Man.)  R 182. 
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derived  from  the  overflowing,  necessarily  resulted  from 
the  issue  they  were  to  try  —  the  general  question  of 
damage  being  before  the  jury. 

§  614.  On  a  complaint  for  flowing  a  meadow,  and 
thereby  rendering  it  less  productive,  evidence  on  the 
part  of  the  defendant  that  other  meadows  on  the  same 
stream  had  also  become  less  valuable,  is  inadmissible, 
unless  accompanied  with  proof  that  such  meadows  were 
similar  to  the  plaintiflF's  meadow.^  Where  by  the  erec- 
tion of  a  mill-dam,  a  tract  of  meadow,  wood  and  arable 
land,  belonging  to  the  complainant,  was  overflowed 
and  injured,  evidence  of  damage  done  to  his  upland 
adjoining  the  meadow  is  admissible  ;  ^  and  if,  on  a  com- 
plaint to  recover  damages  for  overflowing  the  com- 
plainant's land,  he  would  claim  consequential  damages 
to  other  land  belonging  to  him,  he  must  set  forth  such 
claim  in  his  complaint^ 

§  515.  A  verdict  and  judgment  in  a  process  for  the 
assessment  of  damages,  finding  that  the  complainant 
has  sustained  no  damages,  is  no  Jbar  to  another  com- 
plaint for  subsequent  damages.  Nor  is  a  recovery  at 
Common  Law  for  damage  occasioned  by  the  erection 
of  a  mill-dam,  a  bar  to  process  under  the  statute  for 
damage  by  the  continuance  of  it*  Where  the  respond- 
ent does  not  plead,  the  sheriff's  jury  are  bound  to  give 
some  damages,  and  upon  their  failure  to  do  so,  the  pro- 
ceedings and  judgment  thereon  will  be  quashed.^ 


1  Standish  v.  Washburn,  21  Pick.  (Mass.)  R.  2S7. 
'  Monson  and  Brimfield  Manuf.  Co.  v.  Fuller,  15  Pick.  (Mass.)  B.  554  ; 
Palmer  v.  FeiriU,  i^.  sup. 

3  Ibid. 

4  Staples  V.  Spring,  10  Mass.  S.  72. 

5  Van  Deusen  v.  Comstock,  8  Mass.  B.  184. 
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§  516.  By  the  statute  of  MaBsachusetts  of  1829,  the 
land-owner  was  permitted  to  have  not  only  his  annual 
damages  assessed,  and  be  entitled  from  time  to  time  to 
recover  the  same,  but  he  acquired  the  farther  right  to 
have  gross  damages  also  assessed,  for  a  perpetual  ser- 
vitude, or  permanent  flowing  of  his  lands,  with  the 
right  of  election  to  take  either  yearly  jor  gross  da- 
mages ;  and  the  Revised  Statutes  have  substantially 
reenacted  the  same  provisions.^ 

§  517.  The  Revised  Statutes  make  no  provision  for 
a  re^assessment  of  gross  or  annual  damages  assessed 
against  a  mill-owner  for  flowing,  after  the  mill-owner 
has  elected  to  take  the  gross  damages.  A  mill-owner 
can  only  maintain  a  complaint  for  re-assessment  of 
annual  damages  caused  by  his  flowing,  when  he  stands 
liable  for  such  damages  under  an  existing  judgment ; 
and,  therefore,  cannot  maintain  such  complaint^  when 
the  land-owner  h$s  elected  the  gross  damages.^ 

§  518.  Referees,  to  whom  a  complaint  for  flowing 
was  submitted,  undec  a  rule  of  Court,  assessed  all  past 
damages  done  to  the  complainant  by  such  flowing,  up 
to  the  time  when  they  returned  their  award  into  Court, 
and  also  assessed  future  yearly  damages,  and  a  sum  in 
gross,  for  all  damages  thereafter  to  be  sustained.  The 
award  was  immediately  accepted,  and  judgment  ren- 
dered thereon ;  and  the  complainant  seasonably  elected 
to  take  the  sum  in  gross.  The  respondent^  as  soon  as 
the  award  was  published,  filed  a  notice,  and  gave  a 
copy  thereof  to  the  complainant,  that  he  waived  all 
right  to  flow  the  land  in  question,  and  that  he  should 


^  See  Revised  Statutes,  in  Appx.  p.  iy.  sect  19. 
s  Stevens  v.  Fitch,  2  Met.  (Mass.)  R.  507 ;  Snell  v.  Bridgewater  Cot- 
ton Gin  Manuf.  Ck).  24  Fick.  (Mass.)  R.  296. 
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not  thereafter  flow  the.  same^  but  should  draw  down 
the  water  raised  bj  his  mill-dam ;  and  he  immediately 
drew  down  the  water  accordingly.  He  besides  paid  to 
the  complainant  all  past  damages,  as  assessed  by  the 
referees^  and  the  cost  of  the  proceedings  on  the  com- 
plaint, pursuant  to  the  judgment  on  the  award.  In  au 
action  by  the  complainant  to  recoyer  gross  damages, 
it  was  held,  that  the  respondent  was  not  bound  to 
pay  ihem.^  The  subject  was  somewhat  considered  in 
Fowler  t\  Holbrook,*  and  it  was  there  suggested,  in 
the  opinion  of  the  Court,  that  there  might  be  a  right 
of  election,  on  the  part  of  the  owner  of  the  dam,  to 
waive  his  right  to  flow  the  land  of  another,  and  that, 
by  so  doing,  he  might  exonerate  himself  from  the  pay- 
ment of  gross  damages.  It  was  said,  however,  if  he 
had  such  right,  it  was  requisite  he  should  remove  the 
obstruction,  and  so  restore  the  land  to  the  other  party 
as  it  was  before  it  was  flowed ;  and  that  he  should  give 
reasonable  notice  of  his  election  to  abate  the  obstruc- 
tion, rather  than  pay  the  estimated  damages.  This  he 
had  not  done ;  on  the  contrary,  he  had  kept  up  a  head 
of  water  to  the  extent  and  in  the  manner  authorized 
by  the  verdict  of  the  jury  that  assessed  the  gross  da- 
mages. But  the  circumstances  of  this  case  are  dissi- 
milar to  those  of  the  preceding  case.  There  the  mill- 
owner,  immediately  on  the  publication  of  the*  award 
assessing  the  gross  damages,  being  dissatisfied  there- 
with, drew  down  the  water  of  his  pond,  and  had  not 
since  overflowed  the  land  of  the  plaintiff;  and  he  also 
immediately  gave  notice  of  his  abandonment  of  all 
claim  of  right  to  flow  the  land. 
I  519.  Where  the  owner  of  land  which  was  flowed 


1  Hunt  V.  Whitney,  4  Met.  (Mass.)  R.  603. 
9  Fowler  v.  Holbrook,  17  Hck«  (Mass.)  R.  191. 
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by  means  of  a  mill-dam,  obtained  a  judgment  on  a  yer- 
dict  of  a  sheriff's  jury,  that  assessed  his  annual  da- 
mages, and  afterwards  he  filed  a  complaint  against  the 
mill-owner,  alleging  that  the  dam  and  the  water  had 
been  raised  higher  than  was  allowed  by  the  former 
verdict,  and  praying  for  a  new  assessment  of  his  annual, 
and  also  gross,  damages,  upon  which  a  sheriff's  jury 
were  impaimelled,  who  decided  that  the  dam  had  not 
been  raised  higher  than  was  allowed  by  the  former 
verdict,  but  they  assessed  annual  damages  to  a  greater 
sum  than  was  assessed  by  the  former  verdict,  and  also 
assessed  gross  damages;  —  this  verdict  could  not  be 
sustained,  because  the  complainant  had  not  alleged 
that  he  was  dissatisfied  with  the  annual  compensation 
established  by  the  first  jury.^ 

§  520.  By  the  Revised  Statutes,  the  question  whe- 
ther a  complainant  has  sustained  damage  from  the 
flowing  of  his  land  by  a  mill-dam,  cannot  be  tried  by 
a  jury  at  the  bar  of  the  Court,  but  is  open  to  the 
sherifi^s  jury  who  view  the  land,' 

§  521.  Where  it  is  adjudged  that  the  respondent 
has  no  ri^ht  to  flow  the  land  without  the  payment  of 
damages,  and  that  he  pay  a  certain  sum  as  the  yearly 
damage,  he  is  thereby  estopped  to  plead,  in  bar  to  a 
complaint  for  an  increase  of  such  sum,  a  right  by  pre- 
scription, or  by  a  grant  previous  to  the  judgment^  to 
flow  the  land  without  payment  of  damages.  And  so 
is  he  likewise  estopped  to  plead  in  bar,  that  no  damage 
is  done  to  the  land ;  for  that  question  must  be  deter- 
mined by  the  jury.^ 


^  Leonard  v,  Schenck,  3  Met  (Mass.)  R.  867;  Stevens  v.  Fitch,  8 
Met  CMaas.)  R.  508. 

>  Charles  v.  Porter,  10  Met  (Mass.)  R.  87 ;  Yan  Densen  o.  CJomstock, 
8  Mass.  R.  187. 

3  Adams  v.  Peanon,  7  Pick.  {Mass.)  R.  841. 
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§  522.  All  matters  which  may  be  pleaded  in  bar  of 
a  complaint  for  flowing  land,  are  conclusively  settled 
against  the  respondent,  by  a  veriiict  found  in  favor  of 
the  complainant,  on  an  issue  tried  at  the  ]fBx  of  the 
Court  J  and  the  respondent  cannot  give  any  of  those 
^matters  in  evidence  to  a  sheriff's  jury,  impanelled  to 
appraise  the  damage  sustained  by  the  complainant.^ 
If  the  complainant  obtains  judgment  on  a  verdict  of 
the  sheriff's  jury,  he  is  entitled  to  the  costs  of  former 
trials  in  which  the  verdicts  returned  for  him  are  set 
aside  for  irregularity.^ 

§  623.  The  verdict  <rf  the  jury  who  make  an  ap- 
praisement of  the  yearly  damages  done  to  the  land, 
under  the  Stat  1795,  returned,  allowed,  and  recorded, 
is  to  be  the  measure  of  the  yearly  damages,  until  one 
party  or  the  other  shall,  by  a  like  process,  obtain  an 
increase  or  diminution  thereof.  It  has  the  effect  of  a 
composition  by  deed ;  and  an  action  of  debt  may  be 
brought  on  the  record;  but  no  execution  issues,  and 
no  scire  facias  lies  for  the  future  damages.  The  owner 
ot  the  land  may  require  security  for  the  payment  of 
such  damages  from,  time  to  time ;  if  the  mill-owner 
neglects  or  refuses  to  give  such  reasonable  security  as 
the  Court  shall  offer,  he  is  to  have  no  benefit  of  the 
act.  The  composition  thus  established  rum  vdth  the 
land,  so  that  it  binds  not  only  parties  to  the  record  and 
privies,  but  their  grantees.® 

§  524.  A  certiorari,  and  not  a  writ  of  error,  lies  to 
the  Court  of  Common  Pleas  for  a  revision  of  their  pro- 
ceedings by  the  Supreme  Court ;  on  which  the  latter 


1  Charles  v.  Porter,  10  Met  (Mass.)  R.  87. 

2  Fitch  V.  Steyens,  2  Met  (Mass.)  R.  506. 

3  Commonwealth  v.  Ellis.  11  Mass.  B.  465. 
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Court  can  only  affirm  the  proceedings,  if  found  to  be 
irregular,  or  quash  them,  if  the  Court  below  has  ex- 
ceeded its  jurisdiction,  or  proceeded  in  a  manner  not 
warranted  by  the  statute,  or  other  authority  on  which 
it  acts.^ 

§  525.  Where  proceedings  against  a  party,  under 
the  Revised  Statutes,  on  a  complaint  for  flowing,  are 
not  authorized  by  the  provisions  of  c.  116,  and  judg- 
ment for  damages  is  recovered  against  him,  a  writ  of 
certiorari  will  be  granted  to  remove  the  proceedings, 
for  the  purpose  of  quashing  them,  although  he  might 
have  pre ventod  such  judgmeht  by  a  proper  defence 
to  the  complaint.  A  writ  of  certiorari  was  awarded 
where  A,  whose  land  was  flowed  by  a  dam  erected 
by  B,  instituted  a  complaint,  and  recovered  damages 
against  B,  and  it  was  not  alleged  in  the  complaint, 
nor  true  in  fact,  that  B  had  erected  a  mill,  or  had  an 
intention  forthwith  to  erect  one,  in  connection  with 
his  dam.» 

12.  Of  ike  Cornphird  under  the  Statute  of  Mcdne,  and  the 

Proceedings  foUomng  U? 

§  526.  Under  the  laws  of  Maine  —  authorizing  the 
flowing  of  land  by  mill-owners  not  belonging  to  them 
—  where  the  owner  of  land  flowed  by  a  mill-dam  setts 
the  miUs  and  dam^  and  retains  the  land,  the  right  to  flow 
the  land,  to  the  extent  to  which  it  was  then  flowed, 
without  payment  of  damages,  passes  by  the  grant 
But  where  the  owner  seUs  the  land  flowed^  and  retains 


1  md;  Palmer  Co.  v.  Ferrill,  17  mck.  (Mass.)  R.  58. 
a  Barnard  v.  Fitch,  7  Met  (Mass.)  B.  605. 
3  See  Uie  Bev.  Stat  in  App'x,  p.  ix. 
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the  mills  and  dam,  without  reserving  the  right  to  flow, 
he  is  not  protected  from  the  payment  of  damages.^ 
It  is  no  defence  that  the  ownership  of  the  land -flowed 
ceased,  before  instituting  the  complaint^ 

§  527.  One  who  is  neither  the  owner  or  the  occu- 
pant of  a  water-mill,  for  the  use  of  which  the  water 
has  been  raised  or  continued,  nor  the  owner  or  occu- 
pier of  the  mill-dam,  is  not  liable  to  the  owner  of  the 
land  flowed,  although  he  may  be  benefited  by  the  flow 
of  the  water.  Thus,  if  a  blacksmith's  shop,  in  which 
the  bellows  is  worked  by  a  water-fall,  can  be  consid- 
ered a  mill,  yet  if  there  is  only  a  right  to  use  the  water 
for  that  purpose  at  the  will  of  the  owner  or  occupant 
of  the  dam,  and  at  such  times  and  under  such  restric- 
tions as  he  may  please  to  prescribe,  the  owner  of  such 
shop  is  not  liable  to  the  payment  of  damages  for  the 
flowing  of  the  water.^ 

§  528.  Where  the  proprietor  of  land  overflowed  by 
a  dam  owned  by  different  persons,  proceeded  by  sepa- 
rate complaints,  and  recovered  judgment  for  yearly 
damages  against  each  owner  of  the  dam  for  flowing 
different  portions  of  the  complainant's  land ;  and  where, 
afterwards,  one  of  the  respondents  becomes  sole  owner 
of  the  dam;  if  the  proprietor  of  the  land  seek  an 
increase  of  his  yearly  damages,  he  may  combine  the 
whole  subject-matter  in  one  complaint  against  the  then 
owner  of  the  whole  dam.* 

§  528  a.  All  the  owners  of  mill-dams  complained  of 
should  be  joined  in  a  complaint  under  the  provisions 


1  Preble  p.  Reed,  5  Shep.  (Me.)  R.  169 ;  and  see  Hathome  v.  Stinflon, 
1  Fairf.  (Me.)  B.  224. 

2  Bean  v.  Hinman,  8  Eed.  (Me:)  B.  480. 

3  Nelson  v.  Bntterfield,  8  Shep.  (Me.)  R.  220. 

4  Jones  V.  Piercei  4  Shep.  (Me.)  R.  411. 
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of  the  Maine  Rev/  St  c.  126 ;  and  if  they  be  not  all 
joined^  the  complaint  will  be  dismissed^  if  the  nonjoin- 
der be  pleaded  in  abatement^ 

§  529.  The  owner  of  the  dam  at  the  time  when  the 

yearly  damage  by  flowing  becomes  due,  is  liable  to 

•pay  it  for  the  whole  of  that  year  j  and  the  mortgagee 

in  possession,  for  this  purpose,  must  be  regarded  as 

owner.* 

I  530.  In  proceedings  under  the  statute,  the  re- 
spondent must  plead  any  matter  showing  sufficient 
cause  why  further  proceedings  should  not  be  had 
against  him,  though  such  plea  be  not  among  those 
enumerated;  and  if  such  matter  pleaded  be  in  its 
nature  preliminary  to  the  appraisement  of  damage  by 
the  commissioners^  it  will  be  tried  at  the  bsur  of  the 
Court,  previously  to  the  issuing  of  the  warrant  In 
such  case,  if  the  plea  involves  matter  triable  by  jury, 
with  other  matter  cognizable  only  by  the  commission- 
ers, the  finding  as  to  the  latter  part  will  be  rejected 
as  surplusage.^ 

§  631.  In  a  complaint  by  the  owner  of  the  land, 
under  the  statute  of  Maine,  to  recover  damages  occar 
sioned  by  its  being  flowed  by  a  miU-dam,  the  question 
whether  the  plaintiff  has  mffered  am/  damage^y  is  to  be 
determined  only  when  the  amount  of  damages  is  under 
consideration.^ 

§  532.  One  J.  T.  and  other  individuals  named  only 
as  such,  gave  a  bond  to  one  R  G.,  submitting  to  arbi- 
trators ^  his  claim  for  damages  occasioned  to  his  land 


1  Hill  V.  Baker,  15  Shep.  R.  9. 

2  Lowell  V.  Shaw,  8  Shep.  (Me.)  B.  243. 

9  Axtell  V.  Coombs,  4  Greenl.  (Me.)  R  832. 
4  Nelson  v.  Batterfield,  8  Sbepl.  (Me.)  B.  220. 
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by  the  erection  and  continuance  of  the  dam  across 
Saco  River  at  Union  Falls/'  The  arbitrators,  reciting 
that  they  had  viewed  the  premises,  awarded  that  J.  T. 
^and  other  proprietors  of  the  Union  Falls  Mills^^  should 
pay  to  R.  G.  a  certain  sum,  and  costs.  It  was  held, 
that  here  were  sufficient  indications  that  the  award 
was  between  the  parties  to  the  bond ;  that  the  award 
was  of  itself  a  bar  to  any  farther  claim  for  damages, 
and  operated  to  secure  to  the  obligors  the  right  to 
flow  the  land  in  future,  without  payment  of  damages 
to  the  obligee ;  and  that,  therefore,  it  was  mutual  and 

final.^  • 

§  533.  A  special  act  of  the  legislature,  relieving 
mill-owners  from  a  statute  obligation  to  keep  a  passage 
open  for  fish,  four  months  in  the  year,  will  not  afiect 
their  liability  to  the  owners  of  land,  for  the  increased 
injury  to  them  by  flowing.' 

§  534.  By  the  statutes  of  flowing  of  Massachusetts, 
as  they  existed  in  Maine  before  it  was  separated  from 
Massachusetts,  whether  a  complainant  had  been  in- 
jured or  not,  was  a  proper  subject  for  the  consideration 
of  the  jury.  But  it  is  held  to  be  beyond  doubt  the 
intention  of  the  legislature  of  Maine,  to  require  that 
defence  to  be  first  made  before  the  commissioners  whose 
report  may  be  impeached,  and  this  question  among 
others  may  be  regularly  presented  to  a  jury  for  deci- 
sion. The  dijBTerence  between  the  statutes  before  the 
revision  in  1821,  and  since,  is  noticed  in  the  case  of 
CoweU  V.  The  Great  Falls  Manufacturing  Company,' 
by  Weston,  J.,  who  says, — "  It  has  been  contended 


^  Gordon  v.  Tacker,  6  Greenl.  (Me.)  R.  247. 
9  Hathome  v.  Stinson,  8  Fairf.  (Me.)  R.  183. 
3  Cowell  V.  Great  Falls  Mannf.  Co.,  6  GreeoL  (Me.)  K  285. 
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by  the  counsel  for  the  pariy  claiming  an  appeal  in 
this  case,  that  the  second  section  of  the  aot  of  Massa- 
chusetts, Stat  1797;  ch.  63,  and  the  third  section  of 
our  statute,  for  the  support  and  regulation  of  mills,  are 
substantially  the  same.    Upon  comparing  them,  how- 
ever, a  manifest  difference  will  be  found  to  exist    In 
the  Massachusetts  statute  it  is  provided,  that  if  any 
owner  or  occupant  of  any  mill  shall  plead  to  such 
complaint,  and  in  his  plea  shall  dispute  the  statement 
made  by  the  complainant,  or  shall  deny  the  complain- 
ant's titie  to  the  lands,  said  to  be  danxaged  by  flowing, 
&c.,  after  the  trial  of  an  issue  joined  thereon  in  the 
Common  Pleas,  an  appeal  is  given  to  the  Supreme 
Judicial  Court,  In  the  corresponding  section  in  the 
revised  statutes  of  Maine,  the  words,  '  and  in  his  plea 
shall  dispute  the  statement  made  by  the  complainant,' 
are  omitted."    By  the  additional  aot  of  Massachusetts 
passed  on  the  28th  of  February,  1798,  the  complain- 
ant was  required  to  state  that  ^  he  sustains  damages 
in  his  lands  by  their  being  flowed  in  the  manner  men- 
tioned in  said  act'^    And  the  owner  or  occupant  of 
the  water-mill  might,  among  other  matters  of  defencO) 
^dispute  the  statement  made  by  the  complaxnant ;** 
and  the  act  of  that  State  passed  on  the  27th  of  Febru^ 
ary,  1796,  did  not  authorize  the  jury  which  assessed 
the  damages,  to  decide,  that  the  complainant  had  not 
Buffered  any  damages.    On  a  revision  of  these  statutes 
in  Maine,  in  the  year  1821,  the  words  ^  dispute  the 
statement  made  by  the  complainant,'^  were  omitted  in 
the  statement  of  the  defences,  which  might  be  made 
before  a  jury  on  the  first  trial  in  Court    And  there 
was  a  provision  inserted,  ^  that  if  said  jury  (alluding 
to  the  jury  authorized  to  view  the  land  and  assess  the 
damages)  shall  find  and  so  return  in  their  verdict 
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that  no  damage  is  done  to  the  complainant  by  flowing 
his  land  as  aforesaid,  the  respondent  shall  recover  his 
costs."  The  additional  act  passed  in  Maine  on  the 
14th  day  of  February,  1824,  c.  261,  also  provided, 
that  the  commissioners  appointed  to  view  the  land 
and  assess  the  damages,  should  determine,  whether 
the  complainant  had  suffered  damage,  subject  to  a 
revision  before  a  jury.  The  statutes  of  Massachusetts 
did  authorize  the  jury  in  the  first  instance  to  deter- 
mine, whether  the  complainant  had  suffered  damage ; 
but  the  statutes  in  Maine  have  taken  from  such  a 
jury  that  power,  and  transferred  it  to  the  jury  or 
commissioners  authorized  to  assess  the  damages.  Tes- 
timony, therefore,  tending  to  prove  that  the  complain- 
ant had  not  suffered  damage,  must  be  excluded  from 
the  consideration  of  this  jury.  The  question,  whether 
the  complainant  has  suffered  any  damages,  is  to  be 
determined  only  when  the  amount  of  damage  is  also 
under  consideration^ 


1  See  opinion  of  Shepley,  J.,  in  Nelson  v,  Batterfield,  8  Shepl.  (Me.) 
B.  220.  In  CoweU,  &c.  ub.  sup.^  it  was  held,  that  in  a  complaint  for 
^mig  land  under  the  statute  of  Maine  of  1821|  no  appeal  lies  from  the- 
judynent  of  the  Court  below,  unless  the  respondent,  in  his  plea,  either 
denies  the  title  to  the  complainant  to  the  lands  flowed,  or  claims  the  right 
to  flow  them  without  the  payment  of  damages,  or  for  an  agreed  composi- 
tion» 
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CHAPTER   Xm, 

OF  SUCH  WATSRCOUBSES  AS  ABE  SUBJECT  TO  PUBLIC  USB. 

1.  When  a  Watercourse  is  a  Pablic  Highway. 

2.  The  Common-Law  Dbtinction  between  Rivers  beatable  and  navigable, 

and  how  far  the  distinction  has  been  recognized  in  this  Goantiy. 

3.  Public  Right  to  the  Banks  of  Public  Rivers. 

4.  Obstructions  to  the  Navigation  of  Public  Rivers. 
a.  Remedies  in  Cases  of  Obstruction  to  Navigation. 

1.   When  a  Watercourse  w  a  PtibKc  BigJmca/. 

§  535.  It  was  mentioned  in  the  beginning  of  the 
work^  that  a  watercourse^  as  subservient  to  the  rules  of 
law,  in  respect  to  the  right  to  its  use,  is  to  be  regarded 
in  two  points  of  view ;  first,  where  it  is  altogether  pri- 
vate, as  in  the  case  of  shallow  streams ;  and  secondly, 
where  it  is  both  private  and  public,  that  is,  where  the 
private  property  therein  is  subject  to  public  use.^    All 
rivers  above  the  flow  of  tide-water  are,  by  the  Common 
Law,  prima  facie  private ;  but  when  they  are  naturally 
of  sufficient  depth  for  valuable  flotage^  ihe  public  have 
an  easement  therein  for  the  purposes  of  transportation 
and  commercial  intercourse ;  and,  in  fact,  they  are 
puhUc  Mghwat/8  by  water.    Such  is  the  Common  Law, 
as  laid  down  in  ilie  excellent  treatise  of  Sir  Matthew 
Hale,^  which  in  England  has  ever  commanded  profound 
respect    It  certainly  has  the  merit  of  defining,  with 
much  precision,  what  constitutes  a  public  highway  by 


1  See  Ante,  §  1  -  5. 

3  Eai;g.  IVacts,  De  Jure  Maris,  &c. 
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water,  and  of  illustrating,  with  an  equal  degree  of  per- 
spicuity, the  distinction  between  such  rivers  as  are  ex- 
clusively private,  and  those  in  which  the  community 
may  assert  an  interest  Fresh  rivers,  of  what  kind 
soever,  says  he,  do  of  common  right,  belong  to  the 
owners  of  the  adjacent  soil ;  but  that  such  rivers,  as  well 
as  those  which  ebb  and  flow,  may  bo  under  the  servi- 
tude of  the  public  interest ;  that  is  to  say,  they  may 
be  of  public  use  for  the  carriage  of  boats.  As  instances, 
he  mentions  the  Wye,  the  Severn,  and  the  Thames, 
which  he  says  are  public  rivers,  juris  pubUciy  as  well 
above  as  below  the  flowing  of  the  tide,  and  as  well  in 
the  parts  where  they  are  of  private  as  of  public  (as  in 
the  case  of  tide  rivers)  property ;  and  nuisances  and 
impediments  therein  are  liable  to  be  punished  by  in- 
dictment. They  are  called  public  rivers,  not  in  refer- 
ence to  the  property  of  the  river,  for  that  is  in  the 
individuals  who  own  the  land,^  but  in  reference  only  to 
the  public  use.* 

§  535  a.  In  Munson  v.  Hungerford  it  was  held  by  the 
Supreme  Court  of  the  State  of  New  York,  that  a  stream, 
in  which  the  tide  does  not  ebb  and  flow,  and  which  is 
not  navigable  for  boats  or  vessels  or  rafts,  and  has  not 
been  declared  a  public  highway  by  statute,  is  not  a 
navigable  stream,  within  the  meaning  of  the'  authorities, 
so  as  to  subject  it  to  the  use  of  the  public,  but  is  alto- 
gether private  property.* 


^  See  Chap.  I. 

'  Royal  Fishery  in  the  River  Banne,  Davies,  B.  152 ;  Carter  v.  Mureot, 
4  Burr.  R  2162 ;  Callis  on  Sewers,  78. 

3  Munson  v.  Hungerford,  6  Barb.  (N.  Y.)  Sap.  Co.  R  265.  It  is  not 
enough  that  a  stream  is  capable,  (during  a  period  in  the  aggregate  of  from 
two  to  four  weeks  in  the  year,  when  it  b  swoUei)  by  the  spring  and  autumn 
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§  536.  It  is  of  great  importance,  that  the  law  upon 
this  subject  in  this  country  should  be  well  understood 
and  well  settled,  as  the  territory  of  the  United  States  is 
distinguished,  particularly  for  such  rivers  as  come  with- 
in the  above  description  of  public  highways  by  water ; 
and  to  them  has  the  public  at  large  been  extensively  in- 
debted for  the  easy  and  convenient  communication  by 
them  afforded,  between  the  maritime  cities  and  the  ra- 
pidly growing  and  productive  regions  of  the  interior. 
They  have  imparted  energy  to  the  enterprising  genius 
of  the  people,  and  been  the  means  of  transfonning 
deserts  and  forests  into  cultivated  and  fruitful  fields, 
flourishing  settlements,  and  opulent  cities.  That  por- 
tion of  the  river  Connecticut,  which  is  as  high  up  from 
tide  water  as  the  State  of  New  Hampshire  —  it  there 
affording  flotage  —  is,  by  the  Common  Law,  a  pub- 
lic highway.^  The  Potomac  is  part  of  the  jm  pubKcum^ 
and  any  obstruction  to  its  navigation  would,  upon  the 
most  estaT)lished  principles,  be  a  public  nuisance.^  This 
river,  above  tide  water,  was  not  originally  navigable ; 
but  it  has  been  made  so,  in  a  qualified  manner,  by  law 
in  Maryland,  to  which  State  it  entirely  belongs.*  The 
river  Mississippi  is  preeminently  an  open  highway,  and 
upon  principles  of  international  law,  the  right  of  pas- 
sage in  it,  by  a  citizen  of  one  State,  within  the  juris- 
diction of  another,  is  classed  among  imperfect  rights ; 


freshets,)  of  carrying  down  its  rapid  coarse  wbatever  may  bare  been 
tlirown  upon  its  angiy  waters  to  be  borne  at  random  over  eyerj  impedi- 
ment   Jb. 

1  Scott  V.  Wilson,  8  N.  Hamp.  R.  821 ;  and  see  Mofiett  v.  Brewer,  1 
Greene,  (Iowa,)  B.  848 ;  Moore  v.  Yeazie,  2  Red.  (Me.)  R.  843. 

s  Georgetown  v.  Alexandria  Canal  Co,  12  Peters,  (U.  S.)  R.  91. 

3  Binnej's  Case,  2  Bland,  (Md.)  Ch.  R.  99. 
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but  the  right  was  made  perfect  by  the  Constitution  of 
the  United  States,  which  provides  that  the  citizens  of 
each  State  shall  be  entitled  to  the  privileges  of  the 
several  States^^^  Under  the  ordinance  of  1787,  stipu- 
lating that  "the  navigable  waters  leading  into  the 
Mississippi  and  St.  Lawrence,  shall  be  common  high- 
ways, and  forever  free/'  he  who  owns  the  lands  on 
both  banks,  owns  the  entire  river,  subject  only  to  the 
easement  of  navigation;  and  he  who  owns  the  land 
upon  one  bank  only,  owns  to  the  middle  of  the  river, 
subject  to  the  same  easement^  The  river  Muskingum 
is  a  common  highway  under  the  ordinance  above 
mentioned,  and  the  legislature  cannot  authorize  a 
dam  to  be  built  across  which  obstructs  its  naviga- 
tion.* 

§  537.  If  a  stream  is  naturally  of  sufficient  size  to 
float  boats  or  mUrlogSj  the  public  have  a  right  to  its 
free  use  for  those  two  purposes,  unincumbered  with 
dams,  &c.*  In  Varick  v.  Smith,  in  New  York,^  the 
Vice-Chancellor  held,  that  the  doctrine  that  fresh-water 
rivers,  above  tide-water,  belong  to  the  owners  of  the 
soil  adjacent,  though  capable  of  being  used  for  the 
purposes  of  navigation,  had  been  sanctioned  and  con- 
firmed by  repeated  decisions  in  that  State,  and  applied 
to  streams  which  were  navigable  for  boats  and  rafts, 
which  had  been  declared  to  be  public  highways  by 
statute.    In  Scott  v.  Wilson,  in  New  Hampshire,^  it 


I  Per  Catron,  C.  J.,  in  Corporation  of  Mempliis  v.  Orerton,  3  Yerg. 
(Tenn.)  R.  389. 
s  Garit  v.  Chambers,  3  Ohio  R.  495 ;  Cowper  v.  Hall,  5  Ohio  R.  320. 

3  Hogg  V,  Zanesville  Canal  Co.,  5  Ohio  R.  410. 

4  Wadaworth  v.  Smith,  2  Fairf.  (Me.)  R.  278. 

5  Varick  w.  Smith,  9  Paige,  (N.  Y;)  Ch.  R.  547. 

ft  Scott  V.  Wilson,  3  N.  Hamp.  R.  321.    When  timber  is  forfeited  under 
the  act  regulating  the  mode  of  putting  pine  timber  into  the  Connecticut 
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was  held,  that  the  river  Connecticut^  aboTe  the  ebb  and 
flow  of  the  tide,  had  been  so  long  used  for  the  purposes 
of  boating  and  rafting^  that  it  noiust  be  considered  a 
highway. 

§  538.  The  public  likewise  have  a  right  to  travel  on 
a  public  river  upon  the  ice  ;  and,  therefore,  if  any  one 
cuts  holes  through  the  ice  upon  or  near  the  place  where 
there  has  been  a  mnter  way  for  twenty  years,  he  is  lia- 
ble to  the  payment  of  all  damages  sustained  thereby 
by  those  travelling  upon  such  way,  without  careless- 
ness or  fault  on  their  part  The  waters  of  the  river 
Penobscot  are,  of  common  right,  a  public  highway^  and 
though  the  right  so  to  use  it  by  all  the  citizens,  is 
generally  exercised  when  its  waters  are  in  a  fluid  state, 
yet  when  they  are  congealed,  the  citizens  have  still  a 
right  to  traverse  their  surface  at  pleasure.  Assuming 
that  the  riparian  owners  have  as  good  a  right  to  the 
use  of  the  water  as  the  public  generally  have  U^  the 
right  of  passage,  the  use  of  the  privilege  should  be 
such,  as  may  be  most  beneficial  and  least  injurious  to 
all  who  have  occasion  to  avail  themselves  of  it^ 

§  539.  A  riparian  proprietor  does  not,  in  England, 
make  his  watercourse  a  public  one,  or  one  subject  to 
public  use,  by  making  it  at  his  own  expense  beatable 
by  artificial  means,  as  by  locks,  or  by  uniting  other 
waters,  unless  the  improvement  be  made  by  public 


riyer,  tbe  title  of  the  former  owner  is  wholly  loit,  and  a  contiacl  witk  the 
person  who  has  taken  it  up,  to  paj  him  for  his  trouble  and  take  it  awaj  , 
does  not  revest  the  title  until  the  contract  is  executed.  lb.  Pine  timber 
put  into  the  Connecticut  river,  and  which  may  have  been  liable  to  for^ 
feiture,  cannot  be  seized  as  forfeited,  afler  the  owner  has  reg^ned  the 
possession  of  it,  and  has  it  in  his  custody.  Barron  v.  Davis,  4  N.  Hamp. 
R.8d8. 
1  French  v.  Camp,  6  ShepL  (Me.)  B.  488. 
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• 

authority,  or  for  a  long  continuance  of  time  it  has  been 
used  by  the  public.^  In  this  country,  likewise,  such 
little  streams  as  are  not  beatable,  that  is,  as  cannot,  in 
their  natural  state,  be  used  for  the  carriage  of  boats, 
rafts,  or  other  property,  are  wholly  and  absolutely  pri- 
vate ;  not  subject  to  the  public  interest,* nor  to  be  re- 
garded as  public  highways  by  water.^  If  a  person  be 
the  owner  on  both  sides  of  such  a  watercourse,  and  at 
his  own  expense  makes  it  beatable  by  artificial  means, 
it  does  not  thereby  become  public ;  it  is  still  private 
property,  and  cannot  be  infringed,  even  by  the  legisla- 
ture, without  a  satisfaction  being  made.^ 

§  540.  But  should  a  person  obstruct  the  flow  of  the 
waters  of  a  stream  over  their  accustomed  bed,  so  that 
it  could  not  be  used  as  formerly  for  the  purpose  of 
boating  or  floating  rafts  or  logs,  and  should  turn  them 
into  a  new  channel,  he  would  thereby  authorize  the 
public  to  make  use  of  them  in  the  new  channel,  as 
they  had  been  accustomed  to  use  them  in  their  former 
channel.  But  on  the  same  principle  that  a  riparian 
ovTuer  may  improve  his  watercourse,  by  locks  or  other- 
wise, he  may  make  a  new  watercourse  upon  his  own 
land,  and  withhold  its  use  from  all  who  will  not  make 
compensation,  and  authorize  its  use  by  those  who  will. 
Nevertheless,  those  who  have  been  injured  by  the 
opening  of  such  new  watercourse,  may  abate  it  as  a 


1  Uarg.  Tracts,  Hale's  Treatise,  De  Jure  Maris,  Sec.  In  England  a 
person,  by  license  from  the  crown,  may  make  locks  upott  a  public  river 
flowing  through  his  land  for  the  advantage  of  the  navigation  ;  and  the 
owners  of  barges  pasmng  through  the  same,  are  under  obligation  to  pay 
such  tolls  as  the  Privy  Council  shall  appoint  Cxo.  Car.  182 ;  Cowp.  R.  47. 

s  Cates  V.  Wadlington,  1  McCord,  (S.  C.)  B.  580. 

3  Wadsworth  v.  Smith,  2  Fairf.  (Me.)  B.  278. 
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nuisance^  or  recover  damages  for  the  injury  in  an  action 
at  law.^ 

§  541.  The  legislature  of  a  State  cannot,  by  declaring 
a  river  navigable,  which  is  not  so  in  fact,  deprive  the  ri- 
parian owners  of  their  rights  to  the  use  of  the  water  for 
hydraulic  and  other  purposes,  without  rendering  them 
compensation;'  and  the  provisions  of  the  legislative 
resolutions  of  Ohio,  providing  for  the  assessment  of  da- 
mages to  the  riparian  owners  upon  navigable  streams, 
are  construed  to  extend  to  all  streams,  which  have  been 
by  the  legislature  declared  navigable.'  Indeed,  as  has 
been  shown  by  the  law  of  ermnent  domain,^  a  State  has 
not  the  right,  without  making  compensation,  to  destroy 
the  property  of  individuals  situated  upon  a  wateroooise, 
in  making  it  navigable,  when  it  is  not  so  by  nature ; 
or  in  appropriating  such  watercourse  to  the  public  use, 
by  artificial  erections  and  improvements.*  A  company 
incorporated  for  the  purposes  of  lock  navigation,  cannot 
claim  the  privileges  of  a  riparian  owner;  and,  there- 
fore, it  has  no  right  to  swell  the  water  beyond  what  it 
derives  from  the  act  of  incorporation ;  and  being  by 
this  required  to  make  compensation  ^  for  any  damage 
done  to  lands  or  property,"  must  do  so  under  all  cir- 
cumstances, when  its  works  are  the  cause  of  the  injury ; 
and  is  answerable  for  injury  even  in  times  of  flood,  from 
the  swelling  back  of  the  water  by  its  dam,  upon  its 


1  Bivinel  v.  Barnard,  Sup.  Jud.  Co.  of  Maine,  Penobscot  Goitntj,  June 
Term,  1849,  reported  in  Law  Bep.  for  November,  1849,  p.  889. 

8  Walker  v.  Board  of  Public  Works,  16  Ohb  B.  540 ;  Moore  ti.  Yeane, 
8  Bed.  (Me.)  B.  848. 

3  Walker,  &C.,  ti5.  step.  See  State  o.  Galium,  8  Speeis,  (S.  C.)  B.  5SL 

4  Ante,  Chap.  X^. 

s  See  the  opinion  of  Chancellor  Bland,  in  Binney's  case,  2  Bland, 
(Md.)  Ch.  B.  158. 
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neighbors.^  A  stream  ia  Pennsylvania^  which  has  been 
declared  by  the  legislature  to  be  a  public  highway,  is  a 
**  navigable  ^  stream  in  the  sense  in  which  all  beatable 
rivers  are  viewed  by  the  Courts  of  that  State ;  *  but 
such  declaration  will  not  divest  property  previously 
acquired  to  the  middle  of  the  stream  by  a  grant  from 
the  State.^  At  the  same  time  an  act  of  a  State  legis- 
lature imposing  reasonable  toUs^  as  a  compensation  for 
improving  the  navigation  of  a  pvbUc  river,  is  constitu- 
tional and  valid,  unless  it  conflicts  with  the  power  of 
Congress  in  actual  exercise,* 

2.  The  CommonrLaw  Distinction  between  Rivers  bootable 
and  ^  navigdble^^  and  how  far  the  Distinction  has  Jbeen 
recognked  in  this  counirtf. 

§  542.  It  has  appeared,  that  the  line  of  demarcation 
of  the  Common  Law  between  such  streams  of  water  as 
are  private,  and  such  as  are  altogether  public,  is  that 
at  which  they  begin  to  partake  of  the  sea.  Below  this 
point  the  water  is  not  only  public  for  all  floatable  uses, 
but  the  bed  or  soil  over  which  the  water  runs  is  also 
public ;  both  the  use  and  the  property,  in  other  words, 
are  public.  The  River  Hudson,  for  example,  is  entirely 
private  property,  in  one  part;  is  subject  as  such  to 
public  use  in  another  part ;  and  is  wholly  and  entirely 


^  Monongahela  NaT.  Co.  v.  Coons,  6  Barr.  (Fenn.)  R.  879. 
9  See  Post,  Ft  11.  of  thiB  chapter. 

3  Coovert  v,  O'Connor,  8  Watts,  (Penn.)  R.  447.  And  see  Mononga- 
hela Nav.  Co.  Coons,  6  Watts  &  S.  (Penn.)  R.  101 ;  Sosquehannah  Canal 
Co.  V.  Wright,  9  Watts  Sl  S.  (Penn.)  R.  9. 

4  Thames  Bank  v.  Lovell,  18  Conn.  R.  566.  And  see  Spring  o.  Rus- 
sell, 7  GreenL  (Me.)  R.  278 :  Shrunk  v.  Schuylkill  NaT.  Co.,  14  S.  and 
Rawle,  (Penn.)  R.  71;  Hart  p.  Hill,  1  Whart  (Penn.)  R.  186. 
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public  property  from  its  n^outh  to  as  high  np  therefirom 
as  the  tide  flows.  In  that  part  of  the  stream  wherein 
the  entire  right  of  property  is  in  the  public,  it  is  called 
by  the  law  "  navigable,"  which  in  the  technical  sense, 
and  different  from  the  common  acceptation  of  that  word, 
is  confined  in  its  application  to  fresh  rivers  only  to  the 
extent  to  which  they  are  propelled  backward  by  the 
ingress  and  pressure  of  the  ocean  tides. 
/  §  543.  To  determine  whether  a  river  is  "  navigable" 

in  the  Admiralty  acceptation  of  that  term,  regard  must 
be  had  to  the  ebbing  and  flowing  of  the  tide.^  In  the 
Supreme  Court  of  the  United  States,  in  a  case  which 
came  up  from  the  District  Court  of  the  eastern  district 
of  Louisiana,  the  question  was  presented  of  admiralty 
jurisdiction,  in  the  river  Mississippi,  which  the  Court 
considered  was  to  be  determined  by  the  ebbing  and 
flowing  of  the  tide ;  and  in  determining  the  question^ 
the  ordinary  state  of  the  water,  uninfluenced  by  any 
extraordinary  freshets,  waig  to  be  regarded.* 

§  544.  It  was  urged  in  Rex  v.  Smith,'  that  the  river 
Thames,  above  London  bridge,  was  not  "navigable," 
although  it  was  flowing  and  reflowing,  inasmuch  as  the 
tide  beyond  that  limit  was  occasioned  by  the  pressure 
and  accumulation  backward  of  fresh  water.  But  the 
distinction  attempted  was,  by  Lord  Mansfield,  pro- 
nounced new  and  inadmissible.  In  a  case,  in  the 
British  House  of  Lords,  where  the  question  was,  what 
was  to  be  considered  ^  river  "  and  what . "  sea ;  *•  and 
where  the  direction  was,  that  the  thing  to  be  looked  to 
is  the  fact  of  the  absence  or  prevalence  of  the  fresh  water. 


^  Sir  Henry  Constable's  case,  5  Ca.  R.  107. 
«  Peyroux  v,  Howard,  7  Peters,  (U.  S.)  R.  824. 
3  Bex  V.  Smith,  8  Dong.  R.  441. 
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though  strongly  impregnated  with  salt ;  the  direction 
was  held  to  be  erroneous.^  The  Supreme  Court  of  the 
United  States  referring  to  the  above  case  of  Rex  v. 
Smith,  have  decided,  that  although  Uie  current  in  the 
rivejr  Mississippi,  at  New  Orleans,  may  be  so  strong  as  ' 
not  to  be  turned  backwards  by  the  tide ;  yet  if  the  eflTect 
of  the  tide  upon  the  current  is  so  great  as  to  occasion 
a  regular  rise  and  fall  of  the  water,  it  might  properly 

be  said  to  be  within  the  ebb  and  flow  of  the  tide.^ 

• 

§  545.  The  distinction  as  it  regards  the  law  of  meum 
and  tuum  between  the  term  ^^  narigable  "  in  its  technical 
sense,  when  applied  to  a  river,  and  in  the  common 
acceptation  of  it,  when  so  applied,  is  important  In 
the  case  of  the  Koyal  Fishery  of  the  river  Banne,  in 
Ireland,  it  was  resolved,  ^^  that  there  are  two  kinds  of 
rivers,  navigable  and  not  navigable;  that  every  navi- 
gable  river  so  high  as  the  ^sea  ebbs  and  flows  in  it,  is  a 
royal  river,  and  belongs  to  the  king,  by  virtue  of  his 
prerogative ;  but  in  evert^  other  river,  and  in  the  fishery 
of  such  other  river,  the  ter-ienants  on  each  side  have  an 
interest  of  common  right ;  the  reason  for  which  is,  that 
so  high  as  the  sea  ebbs  and  flows,  it  participates  of  the 
nature  of  the  sea,  and  is  said  to  be  a  branch  of  the  sea 
so  iar  as  it  flows.'*  ^  But  all  rivers  entirely  above  the 
influence  of  the  tide,  if  they  are  so  large  as  to  admit 
of  navigation,  and  to  be  of  public  use  for  the  passage 
of  vessels,  boats,  &c.,  may,  as  well  as  those  which  ebb 
and  flow,  be  under  the  servitude  of  the  public  interest, 
and  be  used  as  ^  public  highways"  by  water.  They  are 
regarded  as  public,  not  in  reference  to  the  property  ia 


1  Home  V.  Mackenzie,  6  Clark  &  Fin.  R.  628. 
3  Peiouz  9.  Howard,  7  Peters,  (U.  S.)  324. 
3  Soyal  Fishery,  in  the  riyer  Banne,  (case  of)  DaTies^B.  149. 
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the  soil  or  bed  of  the  riyer^  for  that  is  in  the  ripaiian 
proprietors ;  but  only  in  reference  to  public  me.  The 
doctrkie  of  the  Common  Law  as  to  this  distinction,  we 
have  seen,  is  clearly  and  explicitly  laid  down  by  Lord 
Hale.^  The  right  of  property  in  the  soil  and  bed  of 
"  navigable  "  rivers  being  thus  vested  in  the  sovereign, 
and  that  in  the  soil  and  bed  of  rivers  which  are  only 
"  public  highways,"  being  in  the  riparian  proprietors, 
in  adjusting  controversies  ^  arising  between  the  public 
and  individuals,  as  to  the  right  of  soil  covered  by 
water,  and  the  consequfent  rights  of  fishery,  it  may  be 
necessary  to  ascertain  the  extent  of  the  flowing  of  the 
tide. 

§  546.  But  the  Courts  of  some  of  the  States  in  this 
country  have  adjudged,  that  the  Common  Law,  so  far 
as  it  recognizes  the  above  distinction,  does  not  apply 
to  our  large  fresh^water  rivers,  and  that  these  rivers, 
without  reference  to  the  flow  and  ebb  of  the  tide,  do 
not  belong  to  the  owners  of  the  land  adjacent^  and  that 
they  have  not  the  property  in  the  soil  under  the  water, 
and  the  consequent  exclusive  right  of  fishing  usque  ad 
JUum  aqucB^  or  to  the  middle  of  the  river ;  or,  in  other 
words,  these  rivers  are  to  be  deemed  not  merely  "  high- 
ways "  but  "navigable."  Learned  judges  ip  New  York 
have  been  inclined,  on  some  occasions,  to  doubt  the 
propriety  of  applying  the  rule  of  the  Common  Law  to 
the  extensive  beatable  rivers  of  this  country,  which  are 
capable  of  being  used  as  public  highways  far  above 
where  they  are  aflfected  by  tidal  influence.  Still,  how- 
ever, the  rule  remains  unaltered  in  that  State.^     The 


*  De  Jure  Maris,  &c.,  and  see  ante,  §  585. 

9  See  Palmer  v.  Mulligan,  3  Caines,  (N.  Y.)  B,  807 ;  Shaw  p.  Cnw- 
ford,  10  Johns.  (N.  Y.)  R.  286 ;  People  v.  Piatt,  17  lb.  15 ;  Hooker  v. 
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question  was  directly  passed  upon  in  the  Court  of 
Chancery  of  New  York,  in  Varick  v.  Smith/  whether 
the  complainant^  in  the  character  of  riparian  proprietor^ 
was  to  be  regarded  as  the  owner  of  the  bed  of  the 
river  Oswego,  to  the  middle  of  the  stream,  adjacent  to 
his  possessions  described  in  the  bill;  and  Williams, 
y.  C,  considered  it  as  settled  in  that  State,  that  grants 
of  land  bounded  on  rivers  above  tide-water  extend 
usque  ad  Jilum  aquce^  and  if  the  stream  is  in  point  of 
fact  navigable  for  boats  or  other  craft,  the  public  have 
the  easement  of  a  right  of  passage,  and  nothing  more. 
Upon  an  appeal  of  this  case,  in  1842,^  it  was,  however, 
contended,  that  the  decision  of  the  Court  of  Errors^  in 
the  case  of  Canal  Appraisers  v.  The  People,  on  the 
relation  of  Tibbetts,^  and  certain  remarks  of  the  Chan- 
cellor himself,  made  in  the  course  of  his  opinion  in 

•  that  case,  and  some  few  facts  given  in  evidence  by  the 
defendants,  threw  a  doubt  upon  the  point.  V.  C.  Grid- 
lev,  in  delivering  his  opinion  upon  making  the  decree 
appealed  from,  said  it  was  true,  that  the  counsel  in  the 
case  just  mentioned,  contended  that  the  Common-Law 
doctrine  was  not  at  all  applicable  in  New  York ;  but^ 
said  he,  ^  it  would  seem  to  be  enough  that  the  most 
strenuous  advocates  for  the  right  of  the  State  to  the 

,bed  of  navigable  rivers  —  Senators  Beardslet  and 
Tracy — with  this  very  evidence  before  them,  took  the 


Cmnmings,  20  lb.  90 ;  Jennings,  ex  partem  6  Cow.  (N.  Y.)  R  518 ;  Canal 
Commissionen  v.  Hie  People,  5  Wend.  (N.  T.)  B.  423 ;  People  v.  Canal 
Apprauen,  18  lb.  855. 

«  Varick  o.  Smith,  5  Paige,  (N.  T.)  Ch.  B.  137. 

S  9  Paige,  Ch.  R.  547. 

3  Canal  Appraisers  v.  The  People  ex  rd.  Hbbetts,  17  Wend.  (N.  Y.) 
R  574,  (m  1836.) 
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precaution  to  repel,  by  unequivocal  language,  the  appli- 
cation of  the  principle  contended  for  in  the  case  before 
cited,  to  any  other  river  than  that  of  the  Mohawk ;  and 
expressly  reserving  their  judgments  as  to  all  other 
cases."  An  opinion  seems  to  have  been  entertained, 
that  the  various  acts  of  the  kgislaiure  in  relation  to  the 
river  Mohawk,  were  evidence,  that  the  State  was  the 
owner  of  the  bed  of  that  river.  But  all  of  doubt  or 
uncertainty  upon  the  subject  in  New  York,  if  any 
remained,  were  removed  by  the  decision  in  the  Court 
of  Errors  in  that  State  in  the  case  of  the  Commission* 
ers  of  the  Canal  Fund  v.  Kempshall,^  in  which  the 
judgment  of  the  Supreme  Court,  in  favpr  of  the  ripar 
rian  owners,  was  unanimously  affirmed. 

§  547.  This  rule  of  the  Common  Law  has  also  been 
recognized  in  the  States  of  Massachusetts  and  New 
Hampshire,  and  has  been  applied  by  the  Courts  of  both 
to  the  river  Connecticut  at  a  point  far  above  that  to 
which  the  water  is  propelled  backwards  by  the  ingress ' 
and  force  of  water  from  the  sea.^  It  has  been  recog- 
nized also  as  law  in  the  States  of  Connecticut,'  Maine,^ 
Maryland,*  Virginia,^  Ohio,''  and  Indiana.'    In  Illinois 


^  Commissionen  of  Canal  Fand  v.  Eempshall,  26  Wend.  (N.  Y.)  B. 
404. 

9  Commonwealth  v.  Chapin,  5  Pick.  (Mass.)  B.  190 ;  Scott  o.  M^lson,  3 
N.  Hamp.  R.  821 ;  State  v,  Gilmanton,  9  n>.  461 ;.  Gray  o.  Bartlett,  20 
Pick.  (Mass.)  R.  186. 

3  Adams  v.  Pease,  2  Conn.  B.  48 ;  Chapman  o.  Kimball,  9  lb.  38 ;  East 
Haven  v.  Hemingway,  7  lb.  186 ;  Middletown  v.  Page,  8  Jh,  231. 

4  Beny  v.  Carle,  8  Greenl.  (Me.)  B.  269 ;  Spring  v.  Bossell,  7  lb.  273 ; 
Spring  V.  Seayey,  8  lb.  138 ;  Wadsworth  v.  Smith,  2  Faizf.  (Me.)  B.  273. 

5  Brown  v.  Eennedey,  5  H.  &  Johns.  (Md.)  B.  195. 

6  Hays  V,  Bowman,  1  Band.  (Ya.)  B.  417 ;  Mead  o.  Haynes,  3  lb.  33. 

7  Gavitt  V.  Chambers,  3  Ohio  K  495 ;  Lamb  o.  Bicketts,  11  lb.  311 ; 
Walker  v.  Board  of  Public  Works,  16  lb.  540. 

8  Cox  V.  The  State,  3  Blacks  (Ind.)  B.  193. 


n 


CH.  Xm.]  PUBUC  RIVERS.  609 

it  is  held,  that  the  portion  of  the  river  Mississippi  upon 
which  that  State  is  bounded,  is  not  a  >^  navigable " 
stream  at  Common  Law,  and  that,  therefore,  the  ripa- 
rian ownership  extends  to  the  middle  of  the  stream.-^ 

§  548.  On  the  other  hand,  the  doctrine  of  the  Com- 
mon Law  on  this  subject  has  been  held  to  be  inappli- 
cable in  Pennsylvania  to  the  great  rivers  of  that  State, 
which  are  beatable  far  above  tide-water,  or  where  they 
are  technically  ^  navigable."  It  was  settled  in  Carson 
V.  Blazer,^  that  such  rivers  are  "navigable,"  although 
there  is  no  flow  and  re-flow  of  the  tide,  and  that  they 
belong  to  the  State  in  the  same  manner  and  to  the 
same  extent,  as  an  arm  of  the  sea ;  and  that,  therefore, 
the  riparian  owners  have  not  an  exclusive  right  to  fish 
therein  immediately  in  front  of  their  lands,  but  the 
right  of  fishery  in  them  is  open  to  all.  "  The  qualities," 
said  Mr.  J.  Yeates,  (in  giving  his  opinion  in  this  ably 
argued  case,)  "  of  fresh  or  salt  water  cannot,  amongst 
us,  determine  whether  a  river  shall  be  deemed  naviga- 
ble or  not ;  neither  can  the  flux  or  reflux  of  the  tides 
ascertain  its  character.  Pursuing  such  a  rule  would, 
in  fact,  in  the  first  case,  render  the  river  Delaware  an 
unnavigable  stream  throughout  the  confines  of  the 
State ;  and  in  the  second,  would  confine  its  navigable 
quality  to  its  several  courses  south  from  Trenton.  To 
assert  that  in  either  instance  the  proprietors  of  lands 
on  the  margin  of  that  river  have  the  sole  right  of  fish- 
ery to  the  middle  of  its  bed,  corresponding  to  their 
title  in  front  of  it,  is,  I  presume,  a  doctrine  which  the 
warmest  advocates  for  the  right  of  exclusive  fisheries 


1  Middletown  v.  Pritchard,  3  Scamm.  (Ul.)  R.  500. 
s  Carson  v.  Blazer,  2  Binn.  (Penn.)  B.  475. 
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would  scarcely  contend  for."  The  decision  in  this  case 
was  recognized  and  established^  with  much  delibera- 
tion, in  Shrunk  v.  The  Schuylkill  Navigation  Company,^ 
in  which  Tilghman,  C.  J.,  in  giving  the  judgment  of  the 
Court,  said, — "  Many  of  our  rivers,  such  as  the  Mis- 
sissippi, Ohio,  Alleghany,  and  Susquehannah,  are  navi- 
gable, even  in  their  natural  state,  by  vessels  of  con- 
siderable burden,  and  whether  if  such  rivers  existed  in 
England,  the  rule  of  the  Common  Law  might  not  have 
been  different,  may  certainly  admit  of  a  question."  * 

§  549.  Mr.  J.  McLean  apprehended,  that  the  Com- 
mon-Law doctrine,  as  to  the  "navigableness"  of  streams, 
could  have  no  application  in  this  counti^,  and  that  the 
fact  of  navigableness  did,  in  no  respect^  depend  on  the 
flowing  of  the  tide ;  ^  and  to  that  effect  it  has  been  held 
in  South  Carolina  *  and  Tennessee.^  In  Alabama  every 
stream  of  water  suited  to  the  ordinary  purposes  of 
navigation,  whether  it  ebbs  and  flows  or  not^  (where 
the  government  has  not  expressly  granted  any  part  of 
the  bed  thereof,)  is  not  only  a  public  highway,  but  the 
owners  of  land  bounded  upon  it  can  assert  no  private 
right  of  soil  to  the  bed  of  the  river.^  It  has  been  held 
by  the  Supreme  Court  of  North  Carolina,  too,  that 
what  is  a  "navigable"  river  in  that  State  does  not 
depend  upon  the  rule  of  the  Common  Law ;  but  that 
waters  which  are  sufficient  in  fact,  to  afford  a  common 
passage  for  people  in  vessels,  are  to  be  taken  as  "  navi- 


1  Shrunk  v.  Schuylkill  Nav.  Co.  14  S.  &  Rawle,  (Penn.)  R.  71. 
s  See  also  Union  Canal  Co.  v.  Landifl,  9  Watts,  (Penn.)  R.  228;  Coo- 
Tert  V,  O'Connor,  8  Watts,  (Penn:)  R.  447. 
3  Bowman's  Devisees  v.  Wathen,  2  McLean,  (Cir.  Co.)  B.  876. 
*  Cates  V.  Waddington,  1  McCord,  (S.  C.)  R.  680. 

5  Elder  v.  Burrus,  6  Humph.  (Tenn.)  R.  358. 

6  Bullock  V.  Wilson,  2  Port.  (Ala.)  R  486. 
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gable."  ^  In  commenting  upon  the  inapplicability  of 
the  Common  Law  on  the  subject^  one  of  the  Judges^  in 
one  case,  in  that  State,  pronounced  it  entirely  inap- 
plicable, and  remarked,  that  by  the  rule  of  the  Com- 
mon Law,  Albemarle  and  Pimlico  Sounds,  which  are 
inland  seas,  would  not  be  deemed  ^^ navigable"  waters, 
and  would  be  the  subject  of  private  property ;  it  makes 
no  diflference  whether  there  is,  or  ever  was,  any  tide  in 
Albemarle  Sound.^  There  is  much  force  in  the  fol- 
lowing reasoning  of  Judge  Tubley,  of  Tennessee,  upon 
this  subject,  in  delivering  the  opinion  of  the  Supreme 
Court  of  that  State,  —  *^A11  laws  are,  or  ought  to  be, 
an  adaptation  of  principles  0/  action  to  the  state  and 
condition  of  a  country,  and  to  its  moral  and  social 
position.  There  are  many  rules  of  action  recognized 
in  England  as  suitable,  which  it  would  be  folly  in  the 
extreme,  in  countries  dijBTerently  located,  to  recognize 
as  law  i  and,  in  our  opinion,  this  distinction  between 
rivers  ^^ navigable"  and  not  *^ navigable,"  causing  it  to 
depend  upon  the  ebbing  and  flowing  of  the  tide,  is  one 
of  them.  The  insular  position  of  Great  Britain,  the 
short  courses  of  her  rivers,  and  the  well-known  fact 
that  there  are  none  of  them  navigable  above  tide-water 
but  for  very  small  craft,  well  warrants  the  distinction 
there  drawn  by  the  Common  Law.  But  very  diflfer 
ent  is  the  situation  of  the  continental  powers  of  Eu- 
rope in  this  particular.  Their  streams  are  many  of 
them  large  and  long,  and  navigable  to  a  great  extent 
above  tide-water;  and  accordingly  we  find  that  the 


1  Wilaon  v.  Forbes,  2  Dev.  (N.  C.>  R.  80. 

9  Collins  V.  Benbury,  3  Ired.  (N.  C.)  R.  277;  and  see  Jngraham  v. 
Thiea^gill,  S  Dev.  (N.  C.)  R.  59. 


612  LAW  OF  WATEBCOXJRSES.  [CH.  XIIL 

civil  law  which  regulates  and  governs  those  countries 
has  adopted  a  very  dijBFerent  rule."  ^ 

§  550.  As  above  stated^  the  foregoing  decisions  con- 
form to  the  Civil  Law,  by  which  all  rivers  in  which  the 
flow  of  water  is  perennial  belong  wholly  to  the  public^ 
and  the  public  right  extends  to  the  use  of  the  banks  ss 
well  ais  to  fishing.*  JVaviffoble  rivers,  in  the  language 
of  the  Civil  Law,  are  not  merely  rivers  in  which  the 
tide  flows  and  reflows,  but  rivers  capiable  of  being  navi- 
gated, that  is,  navigable  in  the  common  sense  of  the 
term.  In  the  words  of  the  Digest,  a  navigable  river 
is  ^  staiio  iturve  navigior  Li  the  code  Napoleon,  navi- 
gable rivers  are  spoken  of  as  ^flottables^  that  is,  rivers 
admitting  floats.^ 

§  550  a.  A  collision  took  place  in  the  river  Missis- 
sippi, near  the  bay  of  Goulah,  and  there  was  much 
doubt  in  Waring  v.  Clarke,*  whether  the  tide  flowed  so 
high,  the  evidence  being  conflicting ;  but  the  majority 
of  the  Court  thought  there  was  sufficient  proof  of  tide 
there,  and  consequently  it  was  not  necessary  io  con- 
sider whether  the  admiralty  power  extended  higher. 
But  this  case  shows  the  unreasonableness  of  giving  a 
construction  to  the  constitution  which  would  measure 
the  jurisdiction  of  the  admiralty  by  the  tide.  By  an 
act  of  Congress  passed  the  26th  of  February,  1845,* 
the  admiralty  jurisdiction  is  made  to  depend  upon  the 


^  Elder  v.  Burrus,  6  Humph.  (Tenn.)  R.  866. 

«  Dig.  43,  12,  18,  14;  Inst.  212;  2  Domat,  Civ.  Law,  882,  b.  1,  t,  8, 
8.  1,  2. 

3  Dig.  43, 12,  13, 14, 15;  Zouch,  El.  Jur.  Descriptio  Juris  et  Indi<m 
Maritimi,  part  1,  s.  5 ;  Code  Napoleon,  b.  2,  t  2,  c.  2,  art  556,  560-563; 
B.  2,  t  1,  c.  8 ;  Ord.  Lotus.  14,  s.  8,^rt.  5. 

4  Waring  v,  Clarke,  5  How.  (U.  S.)  R  441. 

5  5  Stat,  at  Lai^e,  726. 
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navigable  character  of  the  water^  and  not  upon  the  ebb 
and  flow  of  the  tide.  This  act  extended  the  jurisdic- 
tion of  the  Bistrict  Courts  to  certain  cases  upon  the  lakes 
and  navigable  waters  connecting  the  same,  and  it  has 
been  held  to  be  consistent  with  the  Constitution  of  the 
United  States.  The  ground  upon  which  the  act  rests 
is  not  the  power  granted  to  Congress  to  regulate  com- 
merce, but  the  lakes  and  navigable  waters  connecting 
them  were  within  the  SQppe  of  admiralty  and  maritime 
jurisdiction  as  known  and  understood,  in  the  United 
States,  when  the  Constitution  was  adopted.  The  admi- 
ralty jurisdiction  granted  to  the  Federal  Government 
by  the  Constitution  is  not  limited  to  tide-waters,  but 
extends  to  all  the  public  navigable  lakes  and  rivers 
where  commerce  is  carried  on  between  different  States, 
or  with  a  foreign  nation.^  Over  the  commercial  waters 
of  a  State,  Congress  can  exercise  no  commercial  power, 
except  as  it  regards  an  intercourse  with  other  States  of 
the  Union,  or  foreign  countries.' 

3.  PvhUc  Right  to  the  Batiks  of  Public  Rivers. 

I  551.  By  the  Civil  Law,  which  prevails  in  the 
greatest  part  of  Europe  and  in  Louisiana,  the  privilege 
of  tomng  on  the  banks  of  navigable  rivers  is  embraced 
in  the  public  right  of  navigation.*  In  this  respect  it  is 
at  variance  with  the  Common  Law.  Bracton,  it  is  true, 
has  adopted  the  doctrine  of  the  civilians,  and  his  pas- 
sage —  Riparum  eiiam  tisus  pvhUcus  gentium  sicut  ipsius 


1  Case  of  the  Propeller  Genesee  Chief,  12  How.  (U.  S.)  R.  443. 
9  Per  McLean,  J.,  in  the  Passenger  Cases,  7  How.  (U.  S.)  B.  283. 
3  Jnst  Inst  L.  2,  tit  1,  s.  4;  Coop.  Just  Ht  De  Usa  et  Proprietate 
Bipamm.    The  Civil  Code  of  Louisiana  follows  the  Roman  Civil  Law. 
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jkmAm  —  is  plainly  taken  from  Justinian ;  and  thougli 
the  same  doctrine  is  quoted  by  Callis  in  his  work  on 
Sewers^  it  is  impeached  by  the  otherwise  unanimous 
current  of  authority.  The  little  to  be  found  in  the 
books  upon  the  subject,  prior  to  the  time  of  Lord  Hala^ 
he  has  collected,  and,  after  commenting  upon  ii^  he 
very  evidently  concludes  that  no  such  right  as  the  one 
in  question  existed,  inasmuch  as  he  says,  that  where 
private  interests  are  involved,  they  shall  not  be  in- 
fringed without  satisfaction  being  made  to  the  party 
injured,^  The  doctrine,  therefore,  of  the  Civil  Law  on 
this  subject  conflicts  with  the  principle  of  the  Common 
Law,  and  with  one  of  the  characteristics  of  the  express 
written  American  Constitutional  Law,  that  public  con- 
venience is  to  be  viewed  with  a  due  regard  to  private 
property.  The  statute  of  19  Hen.  VIL,  o.  18,  relative 
to  the  navigation  of  the  river  Severn,  allows  a  towing 
path  to  the  navigators  upon  making  reasonable  com- 
pensation for  the  inconvenience  they  may  thereby 
receive ;  and  it  thereby  distinctly  affords  a  negative  to 
the  idea  of  a  Common-Law  right  without  oompensatioa. 
In  a  modem  case,  by  an  act  of  Parliament,  authori^ng 
certain  persons  to  make  a  certain  part  of  the  river 
Avon  navigable,  and  to  set  out  and  appoint  towing 
paths,  it  was  required  that  satisfaction  should  first  be 
given  to  the  owners  of  the  land,  and  commissioners 
were  appointed  to  settle  by  inquisition  what  satisfac- 
tion every  person,  having  a  particular  estate  or  interest 
therein,  should  receive  for  his  respective  interest*  But 
the  question  was  brought  directly  before  the  King's 


^  Be  Jare  Maris  et  Portibus. 

*  Bath  River  NayigatioD  Co.  v.  Willb,  %  Cases  relating  to  Baflwajs 
and  Canals,  7. 
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Bench  in  Ball  v.  Herbert,^  whether,  at  Common  Law, 
the  public  have  the  right  of  towing  on  navigable 
rivers;  and  it  was  expressly  decided,  that  they  had 
not  Lord  C.  J.  Kenyon  said,  he  remembered  when 
the  case  of  Peirse  v.  Lord  Fauconberg  was  sent  to  that 
Court  from  the  Court  of  Chancery ;  and  it  was  then  the 
current  opinion  in  Westminster  Hall,  that  the  right  of 
towing  depended  on  tisoffc,  without  which  it  could  not 
ezist  Some  of  the  passages,  he  said,  in  Lord  Hale^ 
which  seem  to  &vor  the  Common-Law  right,  are  rather 
applicable  to  banks  of  the  sea,  and  to  ports.^ 

§  552.  The  Supreme  Court  of  Illinois,  and  that  of 
Tennessee,  have  however  decided,  agreeably  to  the 
Civil  Law,  that  the  right  of  navigators  wbs  not  limited 
to  the  bare  privilege  of  floating  upon  the  river  Missis, 
sippi,  but  included  the  right  to  land,  and  fasten  to  the 
shore,  as  the  exigencies  of  the  navigation  may  require ; 
and  that  such  was  a  burden  upon  the  owner  of  the  land, 
which  he  must  bear  as  a  part  of  the  public  easement* 
Such,  doubtless,  had  become  established  usage  in 
respect  to  the  gjreat  river  in  question,  and  if  so,  the 
decision  is  in  accordance  with  the  opinion  of  the  Court 
in  Ball  v.  Herbert  It  was  observed  by  Lord  C.  J. 
EJENTON,  in  that  case,  that  ^  perhaps  small  evidence  of 
usage  before  a  jury  would  establish  a  right  by  custom, 
on  the  ground  of  public  convenience.*' 


1  Ball  o.  Herbert,  8  T.  B.  258. 

9  See  this  eaae  cited  and  approYed  by  the  Judges  in  Blondell  v  Catter- 
all,  5  B.  &  Aid.  B.  91. 

8  Middletown  v.  Pritchaid,  8  Scam.  (HI.)  R.  520 ;  Godfrey  v,  Alton,  12 
m.  B.  29 ;  Alton  v.  Blinois  Transp.  Co.  Ibid.  88 ;  Corp.  of  Memphis  v. 
Oyerton,  8  Yeig.  (Tenn.)  B.  890.  That  the  right  of  the  public  to  tow 
yesBcls  and  boats  upon  the  banks  of  nayigable  rivers,  may  be  acquired  by 
usage,  see  Kinlock  v.  Nevile,  6  Mees.  &  Welsh.  (Eng.  Exchr.)  B.  794. 
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§  553.  In  Mississippi^  fhe  banks  of  a  river^  which  is 
K  public  highway,  are  private  property,  subject  to  the 
exclusive  appropriation  of  the  owner,  and  are  not  sub- 
ject to  the  use  of  the  public,  although  the  river  itself 
may  be  a  public  highway.^  The  banks  of  navigable 
rivers,  in  Missouri,  are  public  highways,  and,  though 
owned  by  private  individuals,  fishermen  and  navigators 
are  entitled  to  a  temporary  use  of  them  in  landing,  fast- 
ening, and  repairing  their  vessels,  and  exposing  their 
sales  or  merchandise  \  yet  this  right  has  its  reasonar 
ble  qualifications  and  restrictions,  and  wiU  not  allow  a 
navigator  to  land  for  an  unreasonable  length  of  time, 
and,  under  pretence  of  repairing,  employ  teams,  &c., 
thereby  unreasonably  obstructing  the  owner's  enjoy- 
ment of  his  property." 

4.  OhstractimB  to  the  Navigation  of  Public  Rivers. 

§  554.  All  obstructions  to  the  firee  use  of  such 
streams  of  water  as  are  here  under  consideration,  are 
prohibited  by  the  law  of  the  land,  and  belong  to  that 
class  of  ofiences  against  the  public,  which  are  denomi- 
nated ^  public  nuisances."  A  sense  of  the  importance 
of  preserving  navigation  unobstructed,  in  all  navigable 
rivers,  was  manifested  in  England  at  a  very  early 
period,  as  is  indicated  by  the  laws  relating  to  sewerSy 
which  are  remarkable  for  their  antiquity.*    Especially 


^  Morgan  v.  Beading,  3  Smedes  &  Manb,  (Missiflsip.)  K  866. 

9  OTallan  v.  Daggett,  4  Mlssou.  R.  343. 

3  Callis  on  Sewers,  25.  The  laws  relating  to  Sewers  in  England  are 
remarkable  for  tiieir  antiquity.  In  the  Begister,  in  oyer  and  terminer^  axe 
two  several  writs  or  commissions  of  this  nature ;  the  one  authorizing  cer- 
tain persons  to  survey  the  defences  in  a  part  of  the  county  of  Lincoln ;  the 
other  for  viewing  and  surveying  the  surrounding  grounds  between  the  two 
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does  it  appear  by  the  celebrated  instrument  of  Magna 
Charta,  which  declares^  ^^  that  amnus  kidelU  deponantur 
de  cetera  pemtus  per  Thamesia  mei  Medwayam  et  per 
tatam  AngUvm^  The  principle  of  this  clause  has  been 
considered  as  discountenancing  all  obstructions  to  navi- 
gation ;  and  therefore^  on  an  information  filed  against 
tiie  defendant  for  building  locks  on  the  Thames^  Lord 
Chief  Justice  Holt  said,  that  to  hinder  the  course  of  a 
navigable  river  was  against  Magna  Charta.^  After 
Magna  Charta,  by  the  statute  of  Ed.  HI,  c.  4>  it  wa^ 
enacted,  that  ^  all  mills,  weirs,  stanks,  stakes,  and  kidr 
dels,  which  were  levied  and  set  in  the  time  of  king 
Bdward  L,  and  after,  whereby  eJdpa  and  ve^^ek  were 
disturbed,  should  be  out  and  pulled  down,  without 
being  relieied."  This  statute  was  confirmed  by  the 
statute  of  45  Ed.  IIX,  which  further  provided,  that  ^  if 
any  such  annoyance  be  done,  it  shall  be  pulled  down, 
and  he  who  shall  relevy  such  annoyance,  and  be  thereof 
duly  attainted,  shall  incur  a  penalty  of  one  hundred 
marks  to  the  king,  to  be  levied  by  the  estreats  of  the 
exchequer."    The  statute  of  4  Hen.  IV.,  c.  15,  which 


rivers  Hmnber  and  Auckholm,  in  ihe  same  county.  The  first  of  these 
commissions  is  set  ddwn,  verbatmi,  in  Fitz.  N.  B.  118.  The  first  statute 
which  appeals  lA  print,  wherein  is  a  frame  f«r  a  commission  of  sewers,  is 
the  stat  6  Hen.  VX  ch.  6.  But  the  commissions  contained  in  the  Register, 
and  in  Fitz.  N.  B.  were  unquestionably  long  before  that  time,  though  they 
received  additional  aid  and  power  firom  the  statute  just  named.  Callis  on 
Sewers.  Sir  Edward  Coke,  in  the  case  of  the  Isle  of  Ely,  says  (10  Rep. 
141)  that  **  the  kdngs  of  England,  before  the  making  of  any  statute  relative 
to  sewers,  might  grant  commissions  for  the  surveying  and  repairing  of 
walls,  banks,  and  rivers ;  and  that  the  first  statute  was  in  the  time  of  Hen. 
ni.  ch.  9,  which  is  in  the  first  volume  of  the  English  statutes.  As  to  the 
power  given  by  an  act  of  Parliament  to  the  magistrates  of  the  city  of  Lon- 
don to  fitcUitate  navigation  by  towing-paths  on  the  river  Thames,  see  Rez 
V.  Smith,  2  Doug.  R.  441. 
1  Rez  0.  Clark,  12  Mod.  R.  616. 
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after  reciting,  that  ^  by  weirs^  stakes^  and  kiddels  in 
the  water  of  the  Thames^  and  in  other  great  riveis 
through  the  realm,  the  common  passage  of  ships  and 
loots  be  disturbed^  and  also  the  young  fry  of  fish  be 
destroyed,  &c.,  therefore  this  statute  enacts,  that  all 
the  former  statutes  thereof  made,  be  holden,  kept,  and 
put  in  execution."^  Again,  by  the  statute  of  12  Ed. 
lY.,  c.  7,  all  preceding  statutes  on  the  subject  are  con- 
firmed,  and  penalties  prescribed  for  their  Tiolation. 
These  statutes  show  the  sense  of  the  importance  which 
in  early  times  in  England  was  manifested,  of  the  free 
and  unobstracted  passage  of  navigable  rivers^  and  a 
long  continued  solicitude  and  determination  to  pre- 
serve ii  By  virtue  of  them,  it  is  held  by  the  courts 
of  England,  to  this  day,  that  weirs  appurtopant  to  fish- 
ing places  which  obstruct  the  whole  or  a  part  of  a 
navigable  river,  are  illegal,  unless  they  can  be  proved, 
that  a  license  to  construct  them  was  granted  by  the 
crown  before  the  reign  of  Ed.  I.* 

§  555.  All  hindrances  to  navigation,  whether  by 
bridges,  or  in  any  other  manner,  without  direct  autho- 
rity from  the  legislature,  are  public  nuisances.    Lord 
Hale,  in  his  treatise  de  portibus  Maris,  notices  the 
several  nuisances  which  may  be  committed  to  ports  as 
follows :  tilting  or  choking  up  the  port  by  sinking  ves- 
sels, throwing  out  filth  or  trash ;  decays  of  wharves, 
piers,  or  quays ;  leaving  anchors  without  buoys ;  build- 
ing new  weirs  or  enhancing  old;  the  straitening  of 
the  port  by  building  too  far  into  the  water ;  impeding 
the  mooring  of  ships  in  the  ground  adjacent^  if  it  has 


1  See  Robson  v.  Bobinson,  2  Doug.  R.  807. 
8  Williams  v.  Wilcox,  8  AdoL  &  £1L  R.  814. 
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been  anciently  used  mthout  paying  any  thing  for  it ; 
the  towing  or  hauling  of  vessels  up  or  down  a  river 
or  creek^  to  or  firom  a  port  town ;  and  the  suffering  a 
port  or  public  passage  to  be  filled  or  stopped,  is  a  nui- 
sance in  those  who  are  bound  to  repair  it' 

§  556.  To  construct  and  moor  a  floating  storehouse 
or  vessel,  for  the  receiving  and  delivering  of  goods 
and  merchandise  in  any  public  river,  or  any  port  or 
harbor,  or  in  the  basins,  or  in  the  docks  thereof  is  such 
permanent  appropriation  and  exclusive  occupation  of 
a  public  river,  and  such  an  obstruction  thereof  to  its 
free  and  common  use,  as  to  be  indictable  as  a  public 
nuisance.'  Under  an  act  of  the  legislature,  giving  an 
individual  and  his  assigns  the  right  of  erecting  and 
maintaining  a  dam  upon  navigable  waters,  if  the  dam 
is  so  constructed  as  to  impede  the  navigation  b^ond 
what  the  act  authorized;  it  will  be  held,  that  this 
renders  it  pro  ianto  a  nuisance.^  And  no  amount  of 
collateral  benefit,  resulting  from  any  manner  of  ob* 
struction  to  the  local  communily,  can  divest  it  of  such 
character;  an  abridgment  of  the  right  of  navigation 
can  only  be  justified  when  the  erection  is  productive 
of  a  greater  public  benefit^ 

§  557.  In  BiCx  v.  Russell,^  a  point  somewhat  novel 
Wte  presented.  It  was  the  trial  of  an  indictment  for 
a  nuisance  by  erecting  staiths  in  a  river,  and  the  jury 


1  BoBsell  on  Crimes,  485.    See  also  Bracklesbaak  v.  Smith,  2  Burr.  B. 
656. 
a  Hart  v.  City  of  Albany,  9  Wend.  (N.  Y.)  E.  621. 

3  Benwick  v.  Morris,  8  Hill,  (N.  Y.)  R  621 ;  Hogg  v.  Zanesville  Canal 
Co.,  Wright,  (Ohio,)  R.  180. 

4  Gonld  V.  Carter,  9  Humph.  (Tenn.)  B.  869 ;  Bex  v.  Bussell,  6  B.  & 
Cress.  B.  566 ;  Commonwealth  v,  Bilderback,  2  Pars.  (Penn.)  B.  447. 

6  Bex  V.  Bussell,  6  B.  &  Cress.  B.  556. 
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were  directed  to  acquit  the  defendants  if  thej  thought 
that  the  abridgment  of  the  right  of  passage,  occasioned 
hy  such  erections^  was  for  a  public  purpose,  and  pro- 
duced a  public  benefit,  and  if  the  erections  were  in  a 
reasonable  situation,  and  a  reasonable  space  was  left 
for  the  passage  of  yessels  on  the  river ;  and  the  Judge 
pointed  out  to  the  jury,  that,  by  means  of  the  staithsi, 
coals  were  supplied  at  a  cheaper  rate,  and  in  better 
condition,  than  they  otherwise  could  be,  which  was  a 
public  benefit  It  was  held  by  Mr.  J.  Batlet  and  Mr» 
J.  HoLROYD,  that  the  above  direction  to  the  jury  was 
proper;  but  the  Chief  Justice  (Lord  TxErzEKDSN)  dis- 
sented ;  he  being  of  opinion,  that  the  price  and  con- 
dition of  coals  were  points  not  properly  to  be  takra 
into  consideration  in  the  question  raised  by  the  indict 
ment;  and  that  the  question  properly  to  have  be^i 
taken  was,  whether  the  navigation  and  passage  of  veft- 
sels  on  a  navigable  river  was  injured  by  the  erections 
in  question. 

§  558.  The  public  right  of  navigation  seems  to  have 
ever  been  regarded  as  paramount  to  the  right  of  fish- 
ery. That  is,  should  an  individual,  in  the  exercise  of 
the  exclusive  piscatory  right, — which  he  has  by  vir* 
tue  of  riparian  ownership,  or  which  he  has  by  a  special 
grant  in  those  waters,  the  right  to  the  soil  of  which  iB 
primd  facie  in  the  government, — set  a^^uie  therein,  he 
can  have  no  redress  if  he  is  disturbed  by  the  passage 
of  water-craft  To  determine,  in  such  an  event,  which 
right  should  yield  to  the  other,  it  is  only  necessaiy  to 
consider  the  nature  of  the  two  rights,  and  it  will  ap- 
pear obvious  at  once,  that  the  right  o{  navigation 
necessarily  supposes  a  free  passage,  and  firom  its  na- 
ture excludes  every  interruption  of  it  This  has  been 
moreover  so  expressly  decided  in  a  case  in  the  State 
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of  New  Jersey.  M.  (mned  a  fishery  on  the  Passaic 
river,  and  while  his  net  was  out  in  the  river,  P.,  who 
was  the  owner  of  a  vessel,  was  navigating  it,  and  in 
so  doing  he  ran  through  and  injured  the  net,  so  as  to 
deprive  M.  of  the  use  of  it  The  decision  was,  that 
the  right  of  fishing  must  yield  to  the  right  of  naviga- 
tion, where  the  two  rights  come  in  conflict,  and  that 
where  one  right  only  can  be  enjoyed,  that  of  naviga- 
tion must  be  the  one.  At  the  same  time,  it  does  not 
swallow  up  and  obliterate  the  right  of  fishery;  and 
where  both  rights  can  at  the  same  time  be  enjoyed 
fi*eely  and  fairly,  that  of  navigation  has  no  authority 
to  trespass  upon  and  incommode  the  other.  The  right 
of  navigation,  though  superior,  does  not  take  away 
the  right  of  fishery,  but  only  limits  it ;  and  limits  it 
only  so  far  as  it  interferes  with  its  own  fair,  useful, 
and  legitimate  exercise.  If  the  master  of  a  vessel, 
under  the  pretence  of  exercising  his  right,  should  wan- 
tonly turn  out  of  his  regular  course  to  run  upon  a  net, 
or  lie  in  wait  till  the  net  be  spread,  and  then  crowd 
sail  to  reach  it;  or  if  he  should,  unnecessarily  and 
wantonly,  anchor  on  fishing  ground ;  in  these,  and  in 
like  cases,  he  is  answerable  in  damages.^ 

§  559.  In  an  action  for  disturbing  plaintiff's  fishery 
in  the  river  Tweed,  it  was  proved  that  the  defendant's 
vessel  was  moored  against  a  rock  on  the  bank  of  the 
river,  where  she  delivered  her  cargo;  and  that  the 
plaintiff  was  prevented,  by  the  situation  of  the  vessel, 
from  taking  as  many  fish  as  he  would  have  otherwise 
done.  It  further  appeared,  that  vessels  frequently  lie 
there;  and  that  there  were  mooring  rings  upon  the 


1  Post  V.  Mann,  1  South.  (N.  J.)  B.  61. 
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rock^  to  one  of  which  was  fastened  the  defendani^s  ye»* 
seL  The  opinion  by  Wood,  B.,  was, — "  All  persona 
have  a  right  to  come  there  in  ships,  and  to  unload, 
moor,  and  stay  as  long  as  they  please.  Nevertheless^ 
if  they  abuse  that  right,  so  as  to  work  a  private  in- 
jury, they  are  liable  to  an  action.  The  question  will 
therefore  be,  whether  the  defendant  has  abused  his 
right  The  privilege  of  the  plaintiff  must  be  subser- 
vient to  the  right  of  the  public.  It  would  be  of  mis- 
chievous consequence,  if  the  owner  of  a  fishery  could 
prescribe  how  and  where  they  are  to  moor  in  a  navi* 
gable  river.  The  only  case  I  remember  like  this,  is 
where  a  man  obstinately  refused  to  move  his  ship 
from  opposite  a  whari^  although  it  would  have  been 
just  the  same  if  he  had  moved  a  little  one  way  or  the 
other;  and  therefore  he  abused  his  rights  and  the 
plaintiff  recovered.  The  defendant  had  a  right  to 
moor  and  remain  where  his  ship  lay,  as  long  as  con- 
venience required.  Yet  if  he  acted  wantonly  and 
maliciously,  for  the  purpose  of  injuring  the  fishery^ 
the  plaintiff  is  entitled  to  a  verdict;  but  not  other- 
wise." ^ 

§  560.  Where  the  plaintiff  stated  in  his  declaration 
his  possession  of  a  fishery  in  a  public  navigable  river, 
and  of  oysters  and  oyster  brood  lying  in  the  bed  of 
the  river,  and  charged  that  the  defendant,  by  negli- 
gent navigation  of  his  vessel,  at  times  of  the  tide  un- 
seasonable,  placed  her  so  that  she  struck  against,  and 
settled  upon,  the  bed  of  the  river,  and  destroyed  large 
quantities  of  oysters  and  oyster  brood;  it  was  held, 
that  a  tidal  navigable  river  is  a  highway  at  all  times 


1  AnonymoQs,  Durbam  Asstzes,  1  Camp.  B.  516,  note. 
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and  states  of  the  tide,  and  is  not  suspended  during 
snoh  periods  of  the  tide  as  leave  the  channel  too  shal- 
low to  float  yessels ;  and  that  anj  grantee  of  the  crown 
of  the  soil  in  such  riyer^  must  take  it  subject  to  such 
righi^ 

§  561.  Free  and  unobstructed  navigation  of  streams 
naturally  navigable,  being  a  primary  object,  the  legis- 
lature of  a  State  may  promote  it  by  artificial  means, 
and  render  the  water  mare  useful  to  the  public  for  the 
purposes  of  transportation,  though  the  privilege  of 
fishing  of  the  riparian  owners  may  be  thus  impaired^ 

5«  RemedieB  in  Cases  of  suck  Ohstrudions. 

§  562.  The  authors  of  all  obstructions  to  the  free 
navigation  of  public  rivers  are  of  course  liable,  at 
Common  Law,  as  the  authors  of  public  nuisances,  to 
indictment ; '  and  if  such  obstructions  are  licensed  by 
the  legislature,  or  permitted  by  statute,  it  is  incumbent 
on  the  defendant,  in  an  indictment  against  him,  to 
bring  his  case  within  the  act  of  the  legislature,  as  an 
exception*  Certain  persons,  who  were  incorporated 
as  a  company,  were  authorized  by  the  legislature  to 
erect  a  dam  across  a  river  which  was  a  public  highway, 
in  a  certain  manner,  and  within  prescribed  limits. 
They  proceeded  to  erect  the  dam  at  or  near  the  place, 
and  an  indictment  at  Common  Law  was  found  against 
them  for  thus  causing  a  nuisance.    It  was  held,  that 


1  Mayor,  &c^  of  Colchester,  ».  Brooke,  9  Jur.  1090 ;  7  Adol.  &  Ell.  B 
«89. 
«  Hart  r.  Hill,  1  Whart.  (Penn.)  R.  186. 

3  RusBell  on  Crimea,  274;  Rex  v.  Ward,  4  Adol.  &  Ell.  R  384 ;  Gates 
V.  Blencoe,  2  Dana,  (Ken.)  R.  158. 

4  Commonwealth  v.  Church,  1  Barr,  (Penn.)  R.  884. 
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judgment  most  be  arrested,  if  the  indictment  contained 
no  averment  that  the  dam  was  beyond  the  limits  pre- 
scribed in  the  charter,  and  does  not,  in  any  way,  allege 
that  the  dam  was  not  erected  in  pursuance  of  the  au- 
thority given  by  the  charter.  The  indictment  was  not 
for  the  violation  of  any  statute,  but  for  a  nuisance 
upon  a  river  which  was  a  public  highway.  The 
statute  modified  the  Common  Law,  and,  so  long  as  it 
should  be  in  force,  suspended  the  privileges  previously 
enjoyed,  which  were  inconsistent  therewith;  and  the 
Common  Law,  so  far  as  the  modification  in  question 
extended,  no  longer  existed.^ 

§  563.  It  is  well  known  that  public  nuisances,  of 
every  description,  are  subject  to  be  abated;  the  remedy 
by  abatemeni  being  in  all  respects  concurrent  with  that 
by  indictment^  In  Arundel  v.  McCulloch,^  the  ques- 
tion was,  whether  the  doings  of  the  defendant,  in 
cutting  down  and  removing  a  bridge  over  a  public 
river,  erected  without  authority  from  government^  were 
justifiable ;  and  the  Court  declared  it  to  be  clear,  that 
when  anff  public  way  is  unlawfully  obstructed,  any 
individual,  who  has  occasion  to  use  it  in  a  lawful  way, 
may  remove  the  obstruction;  and  they  considered  it 
settied,  that  he  may  even  enter  upon  the  land  of  the 
party  erecting  or  continuing  the  obstruction,  for  the 
purpose  of  removing  it,  doing  as  littie  damage  as  pos- 
sible to  the  soiL  'As  nothing  more  was  done,  than  was 
necessary  to  procure  a  safe  passage  for  the  defendant's 


I  The  State  v.  Godfrey,  11  Shep.  (Me.)  B.  282.  See  abo  Bex  v. 
Mayor,  &c.,  of  Liverpool,  S  East,  B.  86. 

9  Coates  V,  New  York,  7  Cow.  (N.  Y.)  B.  558 ;  Miles  v.  Hall,  9  Wend. 
(N.  Y.)  R.  815 ;  Renwick  v.  Morris,  8  ICll,  (N.  Y.)  B.  621. 

9  Arundel  v,  McCoUoch,  10  Mass.  B.  70. 
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^ 


vessel,  the  Court  were  satisfied  that  no  trespass  was 
committed  by  him.  Yet  an  individual  cannot  abate  a 
public  nuisance,  if  he  is  no  otherwise  injured  than  as 
one  of  the  public ;  ^  though  the  corporation  of  a  city, 
whose  duty  it  is  to  prevent  obstructions  in  a  navigable  * 
river,  will  be  considered  a  party  aggrieved,  and  may 
by  its  own  act,  without  indictment,  abate  them  as 
nuisances.^  As  lapse  of  time  will  not  bar  a  prosecu- 
tion for  a  public  nuisance,  and  as  the  remedy  by  abate- 
ment is  concurrent  with  that  by  indictment,  sdthough 
a  public  nuisance  may  have  existed  a  very  long  time, 
(more  than  twenty  years,)  the  remedy  by  abatement 
will  not  be  barred.^ 

§  564.  The  Common-Law  remedies  for  a  public 
nuisance  will  not  be  affected  by  a  statute  imposing  a 
penalty  for  the  offence,  unless  an  intent  is  evinced  to 
exclude  these  remedies ;  ^  for,  as  a  general  rule,  the 
simple  addition  of  a  penalty  by  statute  for  an  offence 
at  Common  Law,  is  merely  cumulative,  and  in  the 
absence  of  a  plain  meaning  to  the  contrary,  such 
statute  detracts  nothing  from  the  ordinary  remedies  at 
law.*  But  the  remedy  by  abatement  cannot  be  applied 
to  the  erection  of  a  dam  which  obstructs  navigation, 
if  an  appropriate  mode  of  redress  is  provided  by  the 
legislative  act  which  authorizes  it.  By  an  act  of  the 
legislature  of  Pennsylvania,  the  erection  of  a  dam  was 
permitted,  and  the  use  of  the  water  granted  on  the 


1  Mayor,  &c.,  of  Colchester  v.  Brooke,  7  AdoL  &  Ell.  B.  (N.  S.)  839. 

9  Hart  V.  Mayor  of  Albany,  in  error,  9  Wend.  (N.  Y.)  B.  571. 

'  Russell  on  Crimes,  (Amer.  £d.)  274;  Ben  wick  v.  Morris,  «&.  iwp.; 
Miles  V.  Hall,  vh,  mp. 

4  Dwarris  on  Stat  678,  679 ;  Benwick  v.  Morris,  7  Hill,  (N.  Y.)  B. 
575. 

^  n>id. ;  Cammonwealth  v.  Buggies,  10  Mass.  B.  891. 
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condition  that  there  should  be  no  interference  with  the 
navigation  and  passage  of  fish.  It  was  by  an  excess 
beyond  the  limit  prescribed^  the  Court  held,  that  the 
act  was  violated,  and  the  appropriate  redress  for  such 
mischief  was  not  utterly  to  demolish  and  destroy  the 
dam,  but  to  remove  that  excess,  and  adapt  the  erection 
to  the  design  of  the  law.  This  was  provided  for  by 
the  requisition  of  the  act  of  the  previous  inspection  of 
three  commissioners;  and  by  the  direction  of  it,  thal^ 
in  case  of  conviction,  the  supervisors  of  highways 
should  remove  the  grievance,  by  making  the  dam  con- 
form to  the  object  of  the  act,  at  the  cost  of  the  owner.^ 
One  whose  ark  is  obstructed  by  a  dam  in  Penn's 
Greek,  in  Pennsylvania,  cannot  use  the  Conunon-Law 
remedy  of  abatement,  but  must  resort  to  that  provided 
by  the  statute.* 

§  565.  But  notwithstanding  the  above  ordinary 
remedies  for  public  nuisances,  by  indictment^  and  by 
the  act  of  the  party  aggrieved,  it  is  now  well  settled^ 
that  a  Court  of  Equity  may  take  jurisdiction  of  them, 
ly  an  mformation  filed  by  the  Attomey-GeneraL  And 
the  interposition  of  that  Court  in  such  cases,  though 
rare,  is  said  to  be  by  no  means  a  modem  branch  of 
equitable  jurisdiction.^    The  doctrine  has  been  recog- 


1  Criswell  v.  Clogb,  8  Watte,  (Penn.)  B.  830. 

8  Spigelmoyer  v.  Walter,  8  Watts  &  S.  (Penn.)  R  540.    And 
Brown  v.  Commonwealth,  8  S.  &  Rawle,  (Penn.)  R.  273. 

3  Eden  on  Injunci  262,  who  refers  to  an  information  filed  hj  the  Attor- 
nef-Greneral  in  the  reign  of  Elizabeth.  It  is  now  settled,  that  a  Couxt  of 
Equity  may  take  jurisdiction  in  cases  of  public  nuisance  bj  an  infonnatioii 
filed  by  the  Attorney-General ;  though  the  jurisdiction  seems  to  hare  been 
acted  on  with  great  caution  and  hesitancy.  Thus  it  is  siud,  by  Loid  EldoDf 
that  instances  of  the  interposition  of  a  Coxxrt  of  Equity,  in  England,  upon 
the  subject  of  public  nuisances,  are  confined  and  rare,  and  none  it  lo  be 
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nized  by  the  Supreme  Court  of  Massachusetts^  that 
where  it  is  obviously  necessary  that  a  nuisance  should 
be  immediately  suppressed,  as  in  the  case  of  a  powder* 
house,  or  a  slaughter-house,  or  a  chemical  laboratory, 
equity  will  interfere  until  the  slower  process  by  in-^ 
dictment  can  be  put  in  motion.^ 

§  566.  But  the  very  fact,  that  there  have  been 
doubts  on  the  subject  of  equitable  jurisdiction  in 
cases  of  public  nuisances,  should  be  sufficient  to 
Induce  caution  on  the  part  of  a  Court  of  Equity; 
and  in  cases  of  public  nuisance,  there  is  an  undisputed 
jurisdiction  in  the  Common-Law  Courts  by  indictment ; 
and  a  Court  of  Equity  ought  not  to  interfere  in  a  case 
of  misdemeanor,  when  the  object  sought  can  be  as  well 
attained  in  the  ordinary  tribunals.  A  bill  or  inform*- 
ation  was  filed  in  the  Court  of  Chancery  of  New  Jei> 
sey,  by  the  Attomey-Cfeneral,  in  the  name  of  the 
State,  charging  the.  de&ndants  with  being  in  the  act 
of  erecting  a  bridge  over  the  Passaic  river,  which  is  a 


collected  firam  what  bas  been  done  in  the  Court  of  Exchequer  upon  dU 
cuflsion  of  the  right  of  the  Attomej-General,  by  some  species  o^pfoim* 
ation,  to  seek  on  the  equitable  side  of  that  Conrt  relief  as  to  nuisance,  and 
if  those  terms  may  be  used,  preventiTe  relief.  Attomej-Crenetal  v* 
Cleaver,  18  Yes.  B.  811.  Chancellor  Kent,  in  8  Johns.  Ch.  R  888» 
remarks,  that  the  equity  jurisdiction,  in  cases  of  public  nuisance,  in  the 
only  cases  in  which  it  had  been  exercised,  that  is,  in  cases  of  encroach- 
ment on  the  king's  soil,  had  lain  dormant  for  a  century  and  a  half;  that 
ia,  from  Charles  L  down  to  the  year  1795.  But  the  jurisdiction  has  been 
finally  sustained,  upon  the  principle,  that  equi^  can  giye  more  adequate 
and  complete  relief  than  can  be  obtained  at  law.  Whilst,  therefore,  it  is 
admitted  by  all,  that  it  is  confessedly  one  of  delicacy,  and  accordingly,  the 
instances  oi  its  exercise  are  rare,  yet  it  may  be  exercised  in  those  cases 
in  which  there  is  imminent  danger  of  irreparable  mischief  before  the  tardi* 
ness  of  the  law  could  reach  it  Georgetown  v.  Alexandria  Canal  Co.,  18 
Peters,  (U.  S.)  B.  81. 
1  Bowe  o«  Granite  Bridge  Corp.^  81  FSoL  (Mass.)  B.  844. 
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navigable  stream^  in  such  a  way  as  to  interfere  mate- 
rially with  the  navigation;  and  it  called  upon  the 
Court,  on  the  ground  that  the  bridge  would  be  a 
serious  detriment  to  the  community  and  a  public 
nuisance,  to  interfere  and  prevent  the  further  erection 
of  the  same ;  and  also  to  order  the  same  to  be  abated. 
By  the  erection  of  the  bridge,  the  information  charged, 
great  mischief  and  irreparable  injury  would  ensue  to 
the  public.  The  application  for  an  injunction  was, 
however,  denied,  on  the  ground  that  a  Court  of  Equily 
ought  not  to  interfere  in  a  case  of  misdemeanor,  when 
the  object  sought  can  be  as  well  obtained  in  the  ordi- 
nary tribunals ;  and  in  this  case,  the  proper  course  was 
by  indictment  at  Common  Law.^  Still,  in  all  cases 
of  public  nuisances  requiring  immediate  suppression, 
the  equity  side  of  the  Courts  of  Common  Law  in  the 
United  States  have  jurisdiction.* 

§  567.  If  an  individual  receives  special  domage  from 
a  public  nuisance,  it  renders  it,  as  regards  him,  a  private 
nuisance,  he  having  suffered  to  that  extent  beyond  the 
rest  of  the  community ;  and  it  has  therefore  been  long 
Well  established,  that  he  may  maintain  an  action  on  the 
case  M  if  it  were  a  private  nuisance,  for  such  particu- 
lar damage.^  In  an  action  on  the  case  for  a  nuisance;, 
the  declaration  alleged,  in  substance,  that  the  defen- 
dants wrongfully  placed  beams  and  spars  in  a  certain 
navigable  river,  whereby  the  access  from  the  river  to 
the  plaintiff's  public  house  was  obstructed,  and  ^  divers 


1  Attorney-General  v.  New  Jersey  Railroad  and  Transp.  Co^  2  Green, 
(N.  J.)  Ch.  R.  186. 

3  Georgetown  v.  Alexandria  Canal  Co.,  12  Peters,  (U.  S.)  R.  91. 

3  Gary  v.  Brooks,  1  Hill,  (S.  C.)  R.  865  ;  Brown  v.  Scofield,  8  Barlx 
(N.  Y.)  Sup.  Co.  R.  239.    Bat  it  seems  that  it  does  not  follow  that,  be- 
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persons,  who  would  otherwise  have  come  to  the  plain- 
tiff's  house  and  taken  refreshments  there,  were  hinder- 
ed and  prevented  from  so  doing."  It  was  held,  that 
the  declaration  did  not  state  a  public  nuisance,  and 
that  even  if  it  had  done  so,  the  plaintiff  would  have  a 
right  of  action  for  the  particular  injury  to  himself;  and 
that  the  general  aUegation  of  particular  damage  to 
himself  was  sufficient,  and  without  alleging  the  loss  of 
any  particular  customers.^  The  erection  of  a  dam  in 
navigable  tide-water,  under  an  act  of  the  Pennsylvania 
legislature  (of  23d  March,  1803,)  which  causes  the  for- 
mation of  an  obstruction  in  the  water  below,  subjects 
him  who  erected  or  maintains  it  to  any  damage,  in  an 
action  on  the  case,  which  such  obstruction  may  occasion 
to  any  navigator.^  The  Court,  in  a  case  in  Maryland, 
left  it  for  the  jury  to  decide  whether,  by  the  obstruo- 
tion  of  an  embankment  in  the  river  Patapsco,  the 
plaintiff  had  sustained  special  damage.^  An  action  on 
the  case  will  lie  by  the  owner  of  salt  meadow  on  a 
navigable  stream,  for  obstructing  by  a  dam  the  natural 
ebb  of  the  tide,  and  thereby  injuring  the  grass  on  such 


cause  a  person  receives  a  spedal  damage  from  a  public  nuisance,  lie  can 
maintain  a  suit  for  the  same,  if  there  be  negligence  on  his  part  If  a 
person  may  by  the  exercise  of  ordinary  pru<|enoe  avoid' a  personal  injury 
arising  from  a  public  nuisance,  and  does  not  exercise  such  prudence,  he 
cannot  recover  damages  for  the  injury  arising  from  it  Irwin  v.  Spri^, 
2  Bland,  (Md.)  Ch.  R.  2.  If^  for  example,  a  person  knows  that  there  is 
an  obstruction  in  a  street  and  he  attempts  to  pass  the  pbce,  when,  in  con- 
sequence of  the  darkness  of  the  night,  or  of  a  rise  of  water  over  the 
street,  he  cannot  see  the  obstruction,  he  has  no  reason  to  complain  of  the 
injury  he  may  sustain  on  the  occasion ;  he  takes  the  risk  upon  himself. 
President,  &c.  v.  Dnsouchett,  2- Cart  (Ind.)  R.  686« 

1  Bose  V.  Groves,  8  Dowl.  Pr.  Cases,  (N.  S.)  61. 

s  Bacon  v.  Arthur,  4  Watts,  (Penn.)  R.  487. 

8  Harrison  v.  Sterrett,  4  H.  &  MoHea.  (Md.)  B.  MO.    . 
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meadow.^  Where  the  legislature  of  Massachusetts  au- 
thorized a  corporation  to  build  a  mill-dam  across  a 
navigable  river^  of  a  given  height,  and  to  keep  up  the 
same  head  of  water  throughout  the  year^  but  provided 
no  remedy  for  any  person  whose  lands  should  be  there- 
by injuriously  flowed,  it  was  held  that  the  remedy 
must  be  by  an  action  at  Common  Law,  and  not  by  a 
process  under  the  statute  respecting  mills.^ 

§  568.  If  a  dam  is  built  on  a  navigable  river,  in  con- 
formity with  the  provisions  of  law,  and  the  shute  has 
been  rendered  innavigable  by  flood  or  accident,  the 
owner  of  the  dam  would  not  be  liable  for  damage  occa- 
sioned thereby,  before  he  had  time  to  repair  it ;  nor  in 
an  action  for  a  private  nuisance,  would  he  be  liable  for 
an  erroneous  opinion  as  to  the  safety  of  running  through 
the  shute  in  its  damaged  condition.^ 

§  569.  In  an  action  on  the  case  for  obstructing  a 
public  river  to  the  plaintiff's  injury,  the  declaration 
averred,  that  on,  &c.,  at  the  county  of  M.  (in  which  the 
suit  was  brought)  the  defendant  built  a  dam  across  the 
east  fork  of  White  River,  in  said  county,  the  said  river 
being  then  and  there  navigable.  It  was  held,  that, 
after  verdict,  the  declaration  could  not  be  objected  to, 
for  not  stating  more  explicitly,  that  the  river  was  a 
public  highway,* 

§  570.  An  action  on  the  case  for  a  nuisance  created 
by  a  dam,  in  a  river  which  is  a  public  highway,  is  locaiy 
and  cannot  be  sustained  elsewhere  than  in  the  county 
where  the  dam  is  erected ;  unless  in  the  case  where  the 


1  Turner  v.  Blodget,  5  Met  (Mass.)  R  540,  (note.) 
*  Cogswell  V.  Essex  Mill  Corp.  6  Pick.  (Mass.)  B.  94. 

3  Roosh  V.  Walter,  10  Watts,  (Penn.)  R  86. 

4  TyrreU  v.  Lockhart,  8  Blackf.  (Ind.)  B.  136. 


OH.  Xm.]  PUBLIC  BITEBS.  631 

dam  erected  in  one  county^  injures  land  which  is  situ- 
ated in  another ;  for  then  the  action  may  be  maintain- 
ed in  either  county.^ 

§  571.  It  being  well  established,  that  a  Court  of 
Equity  may  interpose  by  the  preventive  remedy  by 
injuncHony  in  cases  of  alleged  apprehended  and  irrepa- 
rable mischief  from  private  nuisances,  and  as  pvhUc 
nuisances  become  private  as  regards  an  individual  rea- 
sonably apprehending  therefrom  a  particular  injury  to 
himself,  he  may  file  a  bill  in  equity  in  respect  of  a  pub- 
lic nuisance,  under  such  circumstances.^ 

§  572.  But  the  principle  undoubtedly  is,  that  in  case 
of  a  public  nuisance,  where  a  bill  is  filed  by  a  private 
person,  asking  for  relief  by  way  of  prevention,  the 
plainti£r  cannot  stand  in  a  Court  of  Equity  unless  he 
avers  and  proves  some  special  itjjury?  In  an  attempt 
to  restrain  the  obstructing  of  a  street^  by  the  filing  of 
a  bill  for  an  injunction,  which  averred  that  the  defend- 
ant  was  buUding  a  house  upon  the  street  to  the  injury 
of  the  plaintiffs  as  owners  of  the  lots  on  and  adjoining 
the  street,  the  injunction  was  granted,  Chancellor  Kent 
saying,  that  there  was  a  special  grievance  to  the  plain- 
tiffs, affecting  the  enjoyment  of  their  property  and  the 


^  Olipliant  V.  Smitb,  3  Penn.  B.  180;  and  see  ante^  427-433. 

9  See  opinion  of  the  Court,  by  Shaw,  C.  J.,  in  Rowe  v.  Granite  Bridge 
Corp.,  21  Pick.  (Mass.)  R.  344.  Though  the  grant  of  a  right  to  erect 
wharves,  and  employ  steamboats,  if  destructiTe  of  the  paramount  rights  of 
general  navigation  and  fishing,  may  be  void ;  the  remedy  is  not  by  injunc- 
tion, which  is  only  applicable  to  sjTecial  injuries  in  violation  of  private 
rights,  Delaware  and  Maryland  Bailroad  Co.  v.  Stump,  8  Gill  &  Johns. 
(Md.)  R.  479.  See  as  to  remedies  in  equity  for  private  nuisances,  antef 
§  444,  et  seq. 

3  Crowder  v.  Tinkler,  19  Yes.  R  616 ;  Georgetown  v.  Alexandria  Canal 
Co.,  ub,  sup, ;  Mohawk  Bridge  Co.  v.  Utica  and  Schenectady  Bailroad 
Co.,  6  Paige,  (N.  Y.)  Ch.  R.  664. 
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valuQ  of  it ;  that  the  obstniclion  was  not  onlj  a  coish 
mon  or  public  nuisance^  but  worked  a  special  injury  to 
the  plaintiffs.^  It  was  held  by  the  same  Court  in  1834, 
that  where  lands  are  dedicated  to  the  use  of  the  inha- 
bitants of  a  city  or  incorporated  village,  for  a  public 
square,  a  bill  may  be  filed  not  only  in  the  name  of  the 
corporation,  to  restrain  the  erection  of  a  nuisance  there- 
on^  but  the  grantee  of  a  lot  adjoining  such  square, 
may  file  a  biU  to  restrain  the  grantor  from  violating  a 
covenant  tl^at  it  shall  be  kept  open  for  the  benefit  of 
his  lot ;  and  he  may  join  with  the  corporation  in  the 
sidt.^  In  such  cases  it  is  not  necessary  that  the  Attor- 
ney-General should  be  a  party,  although  the  nuisance 
is  one  which  subjects  the  author  of  it  to  indictment' 
Thus  in  Sampson  v.  Smith/  the  Vice-Chancellor  said^ — 
«Here  the  plaintiff  represents  that  something  has  been 
done  which  is  highly  injurious  to  himself,  and  also  to 
certain  other  individuals ;  which  averment  it  was  not 
necessary  for  him  to  make*  In  a  case  so  constituted,  I 
do  not  see,  if  the  Attorney-General  were  a  party,  that 
I  could  make  a  decree  which  would  bind  the  question 
between  the  defendant  and  the  public;  and,  unless 
having  the  attorney  a  party,  would  enable  me  to  make 
a.  decree  which  would  bind  the  public,  through  the 
Attorney-General,  it  appears  to  me,  that  it  is  not  ne- 
cessary to  make  him  a  party." 


^  Corning  v.  Lowerre,  2  Johns.  (N.  Y.)  Ch.  R.  439. 

<  Trustees  of  Watertown  v.  Cowen,  4  Paige,  (N.  Y.)  Ch.  R.  510. 

'  Spencer  v.  Birmingham  and  London  Bailwaj  Co.,  1  Cases  rating  to 
Bailways  and  Canals,  159 ;  Georgetown  «.  Alezaadria  Canal  Co.,  12  PeL 
(U.  S.)  91. 

4  Sampson  v.  Smith,  8  Simons,  Ch.  B.  272. 


APPENDIX. 


APPENDIX. 


ACTS  FOR  THE  ENCOURAGEMENT  OF  THE  ERECTION 

AND  SUPPORT  OF  MILLS. 


ACT  OF  MASSACHUSETTS, 

EBECTION  AND  REOULATIOK  OF  MXU». 

Section  1.  Anj  person  may  erect  and  maintain  a  water-mill, 
and  a  dam  to  raise  water  for  working  it,  upon  and  across  anj  stream 
that  is  not  navigable,  upon  the  terms  and  conditions,  and  subject  to 
the  regulations  hereinafter  expressed* 

Sect.  2.  No  such  dam  shall  be  erected,  to  the  injury  ci  ^j  mill 
lawfully  existing,  either  above  or  below  it,  on  the  same  stream,  nor 
to  the  injury  of  any  mill  site  on  the  same  stream,  on  which  a  mill  or 
mill-dam  shall  have  been  lawfully  erected  and  used,  unless  the  right 
to  maintain  a  mill  on  such  last-menti(»ed  site  shall  have  been  lost 
or  defeated,  by  abandonment  or  otherwise ;  nor  shall  any  mill  or 
dam  be  placed  on  the  land  of  any  person,  without  such  grant,  con* 
Teyance,  or  authority  from  the  owner,  as  would  be  necessary  by. 
the  C(»nmon  Law,  if  no  provision  relaUng  to  mills  had  been  made 
by  statute. 

Sect.  3.  The  height  to  which  the  water  may  be  raised,  and  the 
length  of  time,  or  period,  for  which  it  may  be  kept  up  in  each  year,, 
shall  be  liable  to  be  restricted  and  regulated  by  the  verdict  of  a 
jury,  as  hereinafter  provided. 

Sect.  4.  Any  person,  whose  land  is  overflowed,  or  otherwise 
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injured  by  such  dam,  may  obtain  compensation  therefor,  upon  his 
complaint  before  the  Court  of  Common  Pleas  for  the  county  where 
the  land  or  any  part  thereof  lies ;  provided  that  no  compensation 
shall  be  awarded  for  any  damage  sustained  more  than  three  years 
before  the  institution  of  the  complaint 

Sect.  5.  The  complaint  shall  contain  such  a  description  of  the 
land,  alleged  to  be  flowed  or  injured,  and  such  a  statement  of  the 
damage,  that  the  record  of  the  case  shall  show,  with  sufficient  cer- 
tainty, the  matter  that  shall  have  been  heard  and  determined 
therein. 

Sect.  6.  The  complaint  may  be  filed  in  the  Court  in  term  time, 
or  in  the  clerk's  office  in  vacation,  and  in  either  case  notice  thereof 
shall  be  given  to  the  owner  or  occupant  of  the  mill,  by  delivering  to 
him,  or  by  leaving  at  his  dwelling-house  an  attested  copy  of  the  said 
complaint,  or  if  he  is  not  found  mthin  the  State,  and  has  no  dwell- 
ing-house therein,  then  by  leaving  such  copy  at  the  mill  in  question ; 
or  the  complainant  may,  fourteen  days  at  least  before  the  sitting  of 
the  Court,  at  which  his  complaint  may  be  brought,  cause  the  owner 
or  occupant  of  such  mill  or  dam  to  be  served  with  an  attested  copy 
of  the  complfunt,  by  delivering  or  leaving  such  copy,  in  like  manner 
as  when  the  complaint  is  filed  as  aforesaid. 

Sect.  7.  The  notice  shall  be  given  fourteen  days  at  least  before 
the  term  at  which  the  complaint  is  to  be  heard,  and  it  shall  be 
served  by  any  officer  who  is  authorized  to  serve  any  other  civil 
process  between  the  same  parties. 

Sect.  8.  The  respondent  may  plead,  in  bar  of  the  cmnplaint, 
that  the  complainant  has  no  estate  or  interest  in  the  land,  alleged  to 
be  flowed  or  injured,  or  that  the  respondent  has  a  right  to  mftintnin 
his  dam,  for  an  agreed  price,  or  without  any  compensation,  or  any 
other  matter  which  may  show  that  the  complainant  cannot  main- 
tain the  suit ;  but  he  shall  not  plead,  in  bar  of  the  complaint,  that 
the  land  therein  described  is  not  injured  by  such  dam. 

Sect.  9.  If  any  plea  is  filed  by  the  respondent^  the  replicadon 
and  other  pleadings,  and  the  trial  of  the  issue,  whether  of  law  or  of 
fact,  shall  be  conducted  in  like  manner  as  in  actions  at  the  Common 
Law. 

Sect.  10.  If,  upon  such  a  plea,  the  issue  is  decided  in  favor  of 
the  respondent,  or  if,  in  any  stage  of  the  proceedings,  the  com- 
plainant shall  become  nonsuit,  or  shall  discontinue  his  suit,  the 
respondent  shall  be  entitled  to  his  costs,  to  be  taxed  as  in  oommmi 
civil  actions. 
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Sect*  11.  If  the  issue  is  decided  in  favor  of  the  complainant,  or 
if  the  owner  or  oocapant  of  the  mill  or  dam  shall,  after  due  notice, 
neglect  to  appear,  or  shall  be  defanlted,  or  if  there  he  no  plea  in 
bar,  and  no  other  legal  objection  to  the  proceeding,  the  Court  shall, 
without  anj  further  p}eading8  in  the  case,  issue  a  warrant  for  a  jury 
to  hear  and  determine  the  matter  of  the  complaint. 

Sect.  12.  Either  party  may  appeal  to  the  Supreme  Judicial 
Ck)urt,  from  the  judgn^ent  of  the  Court  of  Common  Pleas,  upon  any 
such  plea  in  bar,  and  the  cause  shall  be  there  heard  and  determined, 
as  it  ought  to  have  been  in  the  Court  of  Common  Pleas ;  except, 
that  if  the  judgment  of  the  Supreme  Judicial  Court,  in  such  case, 
shall  be  in  favor  of  the  complainant,  the  case  shall  be  remitted  to 
the  Court  of  Common  Pleas ;  who  shall  proceed  therein  in  like 
manner  as  if  such  judgment  had  been  rendered  in  that  Court. 

Sect.  13.  The  warrant  shall  be  directed  and  served,  and  the 
jurors  shall  be  drawn,  summoned  and  returned,  in  the  same  manner, 
that  is  provided  in  the  twenty-fourth  chapter,  with  respect  to  a 
jury,  returned  on  the  complaint  of  any  person,  aggrieved  by  the  - 
laying  out  of  a  highway,  and  the  jurors  shall  be  required  to  attend, 
under  the  sailne  penalty  that  is  provided  in  the  said  chapter. 

Sect.  14.  All  the  proceedings,  as  to  supplying  a  deficiency  of 
jurors,  and  swearing  and  impanelling  the  jury,  and  in  conducting 
the  trial,  either  before  the  officer  who  serves  the  warrant,  or  before 
the  person,  who  may  be  appointed  by  the  Court  to  preside  at  the 
trial,  and  also  as  to  the  signing  and  retummg  of  the  verdict,  and 
all  the  other  proceedings,  on  the  part  of  the  officer  and  all  others 
concerned  in  the  case,  shall  be  substantially  the  same,  as  are  provi- 
ded in  the  said  twenty-fourth  chapter,  with  respect  to  the  case  before 
mentioned. 

Sect.  15.  The  jury,  in  estimating  the  damage  to  the  land  of  the 
complainant,  shall  take  into  consideration  any  damage  occasioned 
to  his  other  land,  by  the  dam,  as  well  as  the  damage  occasioned  to 
the  land  overflowed,  and  they  shall  also  allow,  by  way  of  set-ofi^,  the 
benefit,  if  any,  occasioned  by  such  dam  to  the  complainant,  in  rela- , 
tion  to  his  said  lands. 

Sect.  16.  If  the  jury  shall  find  that  the  complainant  is  not  en- 
titled to  recover  any  damages,  they  shall  return  their  verdict  ac- 
oordinglyj  and  if  it  is  allowed  and  recorded  by  the  Court,  judgment 
shall  be  rendered  thereon  for  the  respondent. 

Sect.  17.  If  the  jury  find  that  the  complainant  is  entitled  to 
recover  any  damages,  they  shall  assess  the  amount  of  such  damages, 
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sustained  within  three  years  next  preceding  the  institatioo  of  the 
complaint,  and  down  to  the  time  of  rendering  the  verdict ;  and  if  the 
verdict  is  allowed  and  recorded  by  the  Court,  the  complainant  shall 
have  judgment  and  execution. 

Sect.  18.  If  it  shall  be  alleged  in  the  complaint,  that  the  dam  is 
raised  to  an  unreasonable  height,  or  that  it  ought  not  to  be  kept  up 
and  closed  during  the  whole  year,  the  jury  shall  decide  how  much, 
if  any,  the  dam  shall  be  lowered,  and  also  whether  it  shall  be  left 
open  any  part  of  the  year,  and  if  any,  what  part,  and  shall  state 
such  decision  as  a  part  of  their  verdicts 

Sect.  19.  The  jury  shall  ^also  ascertain  and  determine  by  their 
verdict,  what  sum,  if  any,  to  Im»  paid  annually  to  the  complainant, 
would  be  a  just  and  reasonable  compensation  for  the  damages  that 
shall  be  thereafter  occasioned  by  the  dam,  so  long  as  it  shall  be 
used  in  conformity  with  the  verdict,  and  also  what  sum  in  gross 
would  be  a  just  and  reasonable  compensation  for  all  the  damages  to 
be  thereafter  occasioned  by  such  use  of  the  dam',  and  for  the  right  of 
maintaining  and  using  the  same  forever,  in  manner  aforesaid. 

Sect.  20.  The  complainant  in  such  case,  at  any  time  within 
three  months  afler  the  verdict  is  allowed  and  recorded,  may  elect 
to  take  the  sum  in  gross,  so  awarded  by  the  jury,  tor  the  right  to 
maintain  and  use  the  dam  forever,  instead  of  receiving  the  annual 
compensation  therefor ;  and  if  he  shall  make  such  election,  he  shall, 
within  the  said  three  months,  cause  the  same  to  be  entered  on  the 
record  of  the  case  in  the  clerk's  office. 

Sect.  21.  The  owner  or  occupant  of  the  mill  or  dam  in  such 
case  shall,  within  three  months  after  such  election  is  entered  on 
the  record,  pay  to  the  colnplainant,  or  secure  to  his  satisfaction, 
the  sum  so  due  for  the  perpetual  right  to  maintain  the  dam,  with 
interest  from  the  time  of  the  verdict ;  and  after  the  expiration  of 
said  three  months,  such  owner  or  occupant  shall  lose  all  benefit  of 
the  provisions  contained  in  this  chapter,  until  the  payment  of  said 
damages  and  interest. 

i  Sect.  22.  If  the  complainant  shall  not,  within  the  said  three 
months,  cause  an  entry  of  his  election  to  be  made  on  the  reooid, 
as  before  provided,  he  and  all  persons  claiming  under  him  shall  be 
entitled  to  demand  and  receive,  from  whoever  shaU  be  the  owner  or 
occupant  of  the  mill,  the  annual  compensation  so  established  by  the 
jury,  so  long  as  the  dam  shall  be  kept  up  and  maintained,  unless  the 
sum  due  in  that  behalf  shall  be  increased  or  diminished,  upon  a  new 
complaint,  as  hereinafter  provided. 
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Sbct.  28.  The  person  who  shall  be  entitled  to  receive  the  said 
annual  compensationi  or  gross  damages,  shall  have  a  lien  therefor 
from  the  time  of  the  institution  of  the  original  complaint,  on  the 
mill  and  mili-dam  with  their  appurtenances,  and  the  land  under 
and  adjoining  the  same  and  used  therewith,  provided,  that  such 
lien  shall  not  extend  to  anj  sum  due  more  than  three  years  before 
the  commencement  of  an  action  therefor. 

Sbct.  24.  The  party,  ^titled  to  the  said  annual  compensation 
or  gross  damages,  may  maintain  an  action  of  assumpsit  or  debt 
therefor,  in  the  Court  of  Common  Pleas,  against  the  person  who 
shall  own  or  occupy  the  mill  when,  the  action  is  brought,  and  shall 
therein  recover  the  whole  sum  due  a^d  unpaid  for  the  three  years 
then  last  past,  whoever  may  have  owned  or  occupied  the  mill  dur- 
ing that  time,  and  the  plaintiff  shall  be  entitled  to  his  full  costs  in 
snch  suit,  although  the  sum  recovered  shalf  not  amount  to  twenty 
dollars. 

Sect.  25.  The  execution  issued  on  such  judgment,  if  not  other- 
wise satisfied,  may,  at  any  time  within  thirty  days  afler  the  judg- 
ment is  rendered,  be  levied  im  the  premises  so  subject  to  the  lien ; 
and  the  officer  may  thereupon  proceed  to  sell  the  same,  or  so 
mach  thereof,  as  shall  be  necessary  to  satisfy  the  execution,  and  all 
duuges  of  levying  it,  and  he  shall  proceed  in  noaking  such  sale,  in 
like  manner  in  all  respects  as  is  provided  with  regard  to  the  sale 
on  execution  of  a  right  to  redeem  real  estate  that  is  mortgaged. 

Sect.  26.  Such  sale  shall  be  valid  and  effectual  against  all  per- 
sons claiming  the  premises  by  any  title  that  shall  have  accrued 
within  the  time  covered  by  the  lien. 

Sect.  27.  Any  person,  entitled  to  the  praises  sold  as  afore- 
said, may  redeem  the  same  at  any  time  within  one  year  after  the 
sale,  upon  paying  to  the  purchaser,  or  the  person  holding  under 
him,  the  sum  paid  therefor,  with  interest  thereon,  at  the  rate  of 
twelve  per  cent  a  year. 

Sect.  28.  The  provisions  c£  this  chapter  shall  not  affect  the 
right  to  keep  up,  maintain,  and  use  any  water-mill  and  mill-dam 
now  lawfully  existing,  except  as  is  herein  expressly  provided. 

Sect.  29.  Every  verdict,  rendered  in  any  proceeding  under  this 
chapter,  shall  be  under  the  control  of  the  Court  to  which  it  is  re- 
turned, in  like  manner  as  in  trials  at  the  Common  Law,  and  may  be 
set  aside  for  any  sufficient  cause ;  and  in  such  cases  a  new  trial  shall 
be  had,  upon  a  new  warrant  or  otherwise,  as  the  case  may  require. 

Sect.  80.  No  action  shall  be  sustained  at  Common  Law,  for  the 
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recovery  of  damages  for  the  erecting,  maintaining,  or  using  any  mill 
or  mill-^am,  except  as  is  provided  in  this  chapter. 

Sect.  81.  The  party  prevailing,  in  every  suit  under  this  chap- 
ter, shall  be  entitled  to  his  full  costs,  unless  where  it  is  otherwise 
expressly  provided. 

Sect.  32.  The  Court  shall  award  a  reasonable  compensation  to 
the  person  who  presides  at  the  trial,  and  also  to  the  officer  who 
executes  the  warrant,  which,  together  with  the  pay  of  the  jurors 
and  all  other  like  charges,  shall  be  advanced  by  the  complainant, 
and  shall  be  taxed  and  allowed  in  the  bill  of  costs,  if  he  shall  pre^ 
vail  in  the  suit. 

Sect.  83.  When  either  party  shall  be  dissatisfied  with  the  an- 
nual compensation  established  by  a  jury,  either  under  the  provisions 
of  this  chapter,  or  those  of  the  laws  heretofore  in  force,  a  new  com- 
plaint may  be  brought,  for  the  increase  or  diminution  of  the  said 
annual  compensation,  or  for  ascertaining  the  gross  amount  of  the 
damages ;  and  all  the  proceedings,  for  ascertaining  and  determining 
said  compensation  or  damages,  shall  be  conducted  substantially  in 
the  manner  before  provided,  in  the  case  of  an  original-complaint; 
provided,  that  when  any  complainant  has  heretofore  declined,  or 
shall  hereafter  decline,  to  accept  the  amount  of  gross  damages 
awarded  hun,  no  jury  shall  again  determine  the  amount  of  gross 
damages,  until  the  expiration  of  ten  years  thereafter. 

Sect.  84.  Such  new  complaint  may  be  maintained,  by  and 
against  either  of.  the  parties  to  the  original  suit,  or  by  and  against 
any  person  lawfully  holding  under  either  of  them,  respectively,  as 
the  case  miay  require. 

Sect.  85.  No  suc^  new  complaint  riiall  be  brought,  until  the  ex- 
piration of  one  month  after  the  payment  of  the  then  last  year  shall 
have  fallen  due,  and  either  party  may,  within  the  said  month,  make 
an  offer  or  tender  to  the  other,  in  the  manner  hereinafter  provided. 

Sect.  86.  The  owner  of  the  mill  or  dam  may,  within  the  said 
month,  offer  in  writing,  to  the  owner  of  the  land  that  is  injured, 
any  increase  of  the  annual  compensation  to  be  thereafter  paid  for 
maintaining  and  using  the  dam ;  and  if  the  owner  of  the  land  shall 
not  agree  to  accept  the  same,  but  shall  bring  a  new  complaint,  in 
order  to  obtain  an  increase  of  the  compensation,  he  shall  not  be 
entitled  to  costs  thereon,  but  shall  pay  costs  to  the  adverse  party, 
unless  he  shall  obtain  a  verdict  for  a  greater  annual  compensatioa 
than  was  so  offered  to  him. 

Sect.  87.  The  owner  of  the  land  that  is  injured  may  also^  within 
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the  sai^  month,  ofifer  in  writing,  to  the  owner  of  the  mill  or  dam, 
to  accept  any  smaller  Bum,  than  that  which  is  established  as  the 
annual  compensation,  to  be  thereafter  paid  for  maintaining  and 
using  the  dam ;  and  if  the  owner  of  the  mill  or  dam  shall  not  agree 
to  paj  such  redueed  compensation,  but  shall  bring  a  new  complaint, 
in  Older  to  obtain  a  diminution  thereof,  he  shall  not  be  entitled  to 
costs  upon  his  complaint,  but  shall  paj  costs  to  the  adverse  partj, 
uiless  the  annual  compensation  shall  be  reduced,  by  the  verdict,  to 
a  sum  less  than  that  which  was  so  offered  to  him. 

Sect.  38.  Such  offer  may  be  made  by  or  to  the  respective  tenants 
or  occupants  of  the  land,  and  of  the  mill  or  dam  in  question,  in 
like  manner  and  with  the  like  effect,  as  if  made  by  or  to  the  re- 
spective owners,  except  that  no  agreement  founded  thereon  shall 
bind  the  said  owners,  unless  it  be  made  with  their  consent 

Sect.  89.  If  the  offer  so  made  by  either  party  shall  be  agreed 
to  and  accepted  by  the  other,  it  shall  ^tablish  the  annual  oompen* 
sation  to  be  thereafter  paid,  in  like  manner  as  if  it  it  had  been  estab* 
lished  by  a  verdict  and  judgment  upon  a  new  complaint,  provided, 
that  a  memorandum  of  such  offer  and  acceptance,  and  of  the  agree- 
ment thereupon,  be  made  and  signed  by  the  respective  owners  of 
the  mill  or  dam  and  of  the  land,  or  by  persons  duly  authorized  by 
them,  and  filed  and  recorded  in  the  clerk's  office  of  the  Court  in 
which  the  former  judgment  was  rendered,  with  a  note  of  reference, 
on  the  record  (^  the  former  judgment,  to  the  book  where  th  Aigree- 
ment  is  recorded. 

Sect.  40.  If,  upon  any  complaint  by  the  owner  of  the  land  al- 
leged to  be  injured,  the  jury  shall  decide  that  he  is  not  entitled  to 
any  annual  compensation,  the  judgment  thereon  shall  be  no  bar  to 
a  new  complaint  for  damages,  alleged  to  have  arisen  after  the  former 
verdict,  and  for  compensation  for  the  damages  that  may  be  there- 
after sustained. 

Sect.  41.  In  every  case  of  an  original  complaint,  brought  by 
the  owner  of  land  alleged  to  be  injured  by  a  mill-dam,  the  respond- 
ent may  bring  into  Court,  and  there  tender,  any  sum  that  he  shall 
think  proper,  to  be  paid  to  the  complainant  for  the  damages  in- 
curred up  to  the  time  of  such  tender,  and  also  may  offer  to  pay  any 
certain  annual  compensation,  for  the  damage  that  may  be  there- 
after occasioned  by  the  dam  in  questioif ;  and  if  the  complainant 
shall  not  accept  the  same,  with  his  costs  up  to  that  time,  but  shall 
proceed  in  the  suit,  to  recover  greater  damages  or  compensation 
than  is  so  offered,  he  shall  be  entitled  to  his  costs  up.  to  the  time  of 
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the  tender,  and  the  respondent  shall  be  entitled  to  recoyer  fiis  costs 
afterwards,  unless  the  complainant  shall  recover  greater  damages 
or  greater  annual  compensation  than  was  so  offered. 

Sect.  42.  If  the  complainant,  in  the  case  mentioned  in  the  pre- 
ceding section,  shall  consent  to  accept  the  amount,  so  offered  .for 
the  past  damage  and  the  future  annual  compensation,  he  shaU  have 
judgment  accordingly,  and  also  for  his  costs  up  to  that  time,  and 
the  judgment  shall  hare  the  same  effect,  as  if  it  had  been  rendered 
upon  the  verdict  of  a  jury,  impanelled  according  to  the  proviaons 
of  this  chapter;  or  the  complainant  may  accept  either  the  sum 
tendered  for  past  damages,  or  the  offer  for  future  annual  compen- 
sation, and  proceed  to  trial  on  the  residue  of  the  complaint^  under 
the  same  liability  for  costs  as  before  provided. 

Sect.  48.  No  complaint  for  flowing  shall  be  abated,  by  reason 
of  the  death  of  any  party  thereto,  but  the  same  may  be  prosecuted 
or  defended  by  the  ^surviving  complainants  or  respondents,  or  the 
executors  or  administrators  of  the  deceased ;  and  if  any  such  com* 
plaint  shall  be  abated  or  otherwise  defeated,  for  any  matter  of  form, 
or  if,  after  verdict  for  the  complainant,  the  judgment  shall  be  re* 
versed  for  error,  upon  a  certiorari  or  otherwise,  the  complainant, 
or  any  person  claiming  from,  by,  or  under  him,  may  bring  a  new 
complaint,  for  the  same  cause,  at  any  time  within  one  year  after 
the  al^tement  or  other  determination  of  the  original  complain^  or 
after  tne  reversal  of  the  judgment  therein,  and  may,  upon  the  new  • 
complaint,  recover  such-  damages  as  shall  have  been  sustained 
during  the  three  years  before  the  institution  of  the  first  complaint, 
or  at  any  time  afterwards. 
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SSULTIVO  TO  1IIXX0  AMD  MILL-DAXf. 


Section  1.  Anj  man  may  erect  and  mainUdn  a  water-mill,  and 
a  dam  to  raise  water  for  working  it,  upon  and  across  an j  stream 
that  is  not  navigable,  upon  the  tenns  and  conditions,  and  subject  to 
the  regulations,  hereinafter  expressed* 

Sect.  2.  No  dam  shall  be  erected  to  the  injury  of  any  mill, 
lawfully  existing,-  either  above  or  below  it,  on  the  same  stream ; 
nor  to  the  injury  of  any  mill  site,  on  which  a  mill  or  mill-dam 
shall  have  been  lawfully  erected  and  used,  unless  the  right  to  main- 
tain a  mill,  on  such  last-mentioned  site,  shall  have  been  lost  or  de- 
feated by  an  abandonment,  or  otherwise. 

Sect.  3.  Nor  shall  any  mill  or  dam  be  placed  on  the  land  of 
any  person,  without  such  grant,  conveyance,  or  authority  from  the 
owner,  as  would  be  necessary  by  the  Common  Law,  if  no  provision 
relating  to  mills  had  been  made  by  any  statute. 
#  Sect.  4.  The  height  to  which  the  water  may  be  raised,  and  the 
length  of  time  during  which  it  may  be  kept  up  in  each  year,  shall 
be  liable  to  be  restricted  and  regulated  by  the  verdict  of  a  jury,  or 
report  of  commissioners,  as  hereinafter  provided. 

Sect.  5.  Any  person  sustaining  damages  in  his  lands,  by  their 
being  overflowed  by  a  mill-dam,  may  obtain  compensation  for  the 
injuiy  by  complaint  to  the  District  Court  in  the  county  where  the 
lands  so  flowed  shall  be  situated,  or  any  part  of  the  same ;  but  no 
compensation  shall  be  awarded  for  any  damages  sustained  more 
than  three  years  before  the  institution  of  the  complaint. 

Sect.  6.  The  complaint  shall  contain  such  a  description  of  the 
land,  alleged  to  be  overflowed  and  injured,  and  such  a  statement 
of  the  damage,  that  the  record  of  the  case  shall  show,  with  suffi- 
cient certainty,  the  matter  that  shall  have  been  heard  and  deter- 
mined therein. 

Sect.  7.  Such  complaint  may  be  presented  to  the  Court  in 
term  time,  or  be  filed  in  the  clerk's  office  in  vacation ;  and  a  copy 
thereoi^  in  either  case,  shall  be  served  on  the  person  complained 
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of,  bj  being  delivered  to  him,  or  left  at  his  dwelling-hoase,  if  he 
has  any  in  the  State ;  otherwise,  it  shall  be  left  at  the  mill  in  ques- 
tion, or  with  the  owner  of  the  mill. 

Sect.  8.  Such  service  shall  be  made  by  the  proper  officer,  foor- 
teen  days  at  least  before  the  term  at  whidi  the  complaint  is  to  be 
heard. 

Sect.  9.  The  owner  or  occupant  of  such  mill  may  appear  and 
plead  in  bar  to  such  complaint,  that  the  complainant  has  no  right, 
title,  or  estate  in  the  lands,  alleged  to  be  flowed ;  or,  that  he  has  a 
nght  to  maintmn  such  dam  and  flow  the  lands  for  an  agreed  price, 
or  without  any  compensation;  or  any  other  matter,  which  may 
show  that  the  ocnnplainant  cannot  maintain  the  suit;  bat  he  shall 
not  plead  in  bar  of  the  complaint,  that  the  land  described  therein 
is  not  injured  by  such  dam. 

Sect.  10.  When  any  such  plea  is  filed,  and  an  issue  in  fact,  or 
in  law,  is  joined,  it  shall  be  heard  and  dedded  as  similar  issues 
are  to  be  decided  in  cases  at  Common  Law ;  and  either  party  may 
appeal  to  the  Supreme  Judicial  Courts 

Sect.  11.  If,  on  any  such  plea,  the  issue  is  decided  in  fiivor  of 
the  re^ondent,  or  the  complainant  shall  become  nonsuit,  or  dis- 
continue the  suit,  the  respondent  shall  be  entitled  to  his  costs,  as  in 
common  actions. 

Sect.  12.  If  the  issue  is  decided  in  favor  of  the  compkinanl^ 
or,  if  the  owner  or  occupant,  after  being  notified  as  behwe  men-| 
tioned,  shall  not  appear,  or  shall  be  defaulted,  or  shall  not  plead 
or  show  any  legal  objection  to  proceeding,  the  Court  shall  appoint 
three  or  more  disinterested  persons  of  the  same  coun^,  oomnia* 
sioners,  who  shall  go  upon  and  examine  the  prMnises,  and  make  a 
true  and  faithful  appraisement  under  oath  of  the  yearly  damages, 
if  any,  done  to  the  complainant  by  the  flowing  of  his  lands,  de- 
scribed in  the  complaint,  and  how  £ir  the  same  may  be  necessary; 
and  ascertain  and  make  report,  mhat  portion  of  the  year  such  lands 
ought  not  to  be  flowed. 

Sect.  13.  If  either  party  shall  request  that  a  jury  may  be  im- 
panelled to  try  the  cause  at  the  bar  of  the  Court,  the  report  of 
the  commissioners  shall,  under  the  direction  of  the  Court,  be  given 
in  evidence  to  the  jury ;  subject  to  be  impeached  by  evidence  tnm 
either  party. 

Sect.  14.  If  neither  party  shall  request  a  trial  of  the  cause  by 
a  jury,  as  before  mentioned,  the  report  of  the  commissioners  asay 
be  accepted  by  the  Court,  and  judgment  rendered  thereon. 
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Sect.  15.  The  verdict  of  sudi  joiyy  or  the  report  of  sach  com* 
miasionerBy  where  no  trial  is  reqaested,  being  so  accepted,  shall  be 
a  bar  to  any  action  brooght  for  sach  damages ;  and  such  owner  or 
occopant  shall  not  flow  such  lands  daring  anj  portion  of  the 
period,  when  sach  flowing  is  prohibited  by  the  commissionera  or 
the  jaiy. 

Sbct.  16.  The  Coort  shall  hare  power  to  award  reasonable 
compensation  to  sudi  commissioners,  which  shall  be  taxed  and 
recovered  bj  the  prevailing  party. 

Sect.  17.  Sach  verdict  or  accepted  report  of  the  commissioners, 
and  jadgment  thereon,  shall  be  the  measare  of  the  yearly  damages, 
onto  the  owner  or  occapant  of  sach  lands,  or  the  owner  or  occu- 
pant <^  such  mill,  shall,  on  a  new  complaint  to  the  Court,  and  by 
similar  proceedings  as  in  the  former  case,  obtain  an  increase  or 
decrease  of  such  damages. 

Sect.  18.  When  any  pers<m,  whose  lands  shall  be  flowed  as 
aforesaid,  shall,  on  flling  his  complaint  for  ascertaining  or  increas- 
ing his  damages,  or,  on  bringing  his  action  of  debt,  as  provided  in 
the  twentieth  section  of  this  chapter,  move  the  Court  to  direct  the 
owner  or  occapant  of  such  mill  to  give  security  for  the  payment  of 
said  annual  damages,  as  they  shall  become  due,  and  the  Court  shall' 
so  order,  the  owner  or  occupant,  refusing  or  neglecdng  to  give  such 
security,  shall  have  no  benefit  of  this  chapter ;  but  shall  be  liable 
to  be  sued  for  the  damages  occasioned  by  such  flowing  in  an  action 
at  Common  Law. 

Sect.  19.  The  person  entitled  to  receive  such  annual  compen- 
sation, shall  have  a  lien  therefor,  from  the  time  of  the  institution 
of  the  original  complaint,  on  the  mill  and  mill-dam,  with  the 
appurtenances  and  the  land  under  and  adjoining  the  same,  and 
used  therewith ;  provided,  that  it  shall  not  extend  to  any  sum,  dae 
more  than  three  years  before  the  commencement  of  the  action* 

Sect.  20.  The  party  entitled  to  such  annual  compensation,  may 
maintain  an  action  of  debt  or  assumpsit  therefor,  before  the  proper 
tribunal,  against  the  person  who  shall  own  or  occupy  the  said  null, 
when  the  action  is  brought ;  and  shall  therein  recover  the  whole 
sum  due  and  unpaid,  with  costs. 

Sect.  21.  The  execution  on  such  judgment,  if  not  paid,  may, 
at  any  time  within  thirty  days,  be  levied  on  the  premises  subject  to 
the  lien ;  and  the  officer  may  sell  the  same  at  public  auction,  or  so 
much  thereof  in  common  with  the  residue,  as  shall  be  necessary  to 
satisfy  the  execution ;  prodeeding,  in  giving  notice  of  such  sale,  in 
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the  same  manner  as  in  making  sale  of  aa  equity  of  redemption 
upon  execution* 

Sect.  22.  Such  saltf  shall  be  ^eetnal  against  all  persons  claim- 
ing the  premises  bj  anj  title  which  accrued  within  the  time  co¥- 
ered  bj  the  lien. 

Sect.  23.  Anj  person  entitled  to  the  premises  may  redeem  the 
same  within  one  year  after  the  sale,  on  pajing  to  the  purchaser  or 
the  person  holding  under  him  the  sum  paid  therefor,  with  interest 
at  the  rate  of  twelve  per  cent,  deducting  therefrom  any  rents  and 
profits  which  may  have  been  recdyed  by  such  purdiaser  or  perscm 
holding  under  him  ;  and  may  have  the  same  process  to  compel  the 
purchaser  to  account,  as  might  be  had  against  a  purdiaserof  an 
equity  of  redemption. 

Sect.  24.  When  eitiier  party  is  dissatisfied  with  the  annual 
compensation,  established  as  before  provided,  a  new  complaint  may 
be  filed  and  similar  proceedings  sludl  be  had,  and  conducted  sub- 
stantially in  the  manner,  before  provided  in  case  of  an  OTiguial 
complaint. 

Sect.  25.  No  new  complaint  shall  be  brought,  until  the  expira- 
tion of  one  month  after  the  payment  of  the  then  last  year  shall 
have  become  due,  and  one  month  after  notice  to,  the  other  party ; 
and  the  other  party  may,  within  that  time,  make  aa  offer  or  tender, 
as  hereinafter  provided. 

Sect.  26.  The  owner  of  the  mill  or  dam,  within  said  month, 
may  offer  in  writing  to  the  owner  of  the  land  injured,  any  increase 
of  compensation  to  be  paid  thereafter  for  maintaining  said  dam ; 
and  if  the  owner  of  the  land  shall  not  agree  to  accept  the  same, 
but  shall  bring  a  new  complaint,  for  the  purpose  of  increasing  the 
compensation,  he  shall  not  recover  any  costs ;  unless  he  shall  ob- 
tain an  increase  of  damages,  in  the  manner  before  mentioned  in 
this  chapter. 

Sect.  27.  The  owner  of  the  land  injured  may  also,  within  said 
month,  offer,  in  writing,  to  the  owner  of  the  mill  or  dam,  to  aceepC 
any  sum  smaller  than  the  annual  compensation  established,  to  be 
paid  thereafter  for  maintaining  said  dam ;  and  if  the  owner  of  the 
mill  or  dam  shall  decline  to  pay  such  reduced  compensatioB,  but 
shall  bring  a  new  complaint  to  obtain  a  reduction  of  the  same,  he 
shall  not  recover  costs,  unless  such  compensation  shall  be  reduced 
to  a  less  sum  than  was  offered. 

Sect.  28.  No  action  shall  be  sustained  at  Common  Law  for  the 
recovery  of  damages,  oocaaoned  by  th^  overflowing  of  lands  as 
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before  mentioned,  except  in  the  special  cases  provided  in  this 
chapter,  to  enforce  the  payment  of  damages  afler  thej  have  been 
ascertained  bj  process  of  complaint,  as  aforesaid. 

Seot.  29.  The  party  prevailing  shall  recover  costs,  unless  when 
it  is  otherwise  expressly  provided. 

Sect.  SO.  Such  offers  may  be  made  by  or  to  the  respective  te- 
nants or  occupants  of  the  land,  and  of  the  miU  and  dam  in  question, 
in  like  manner  and  with  like  effect,  as  if  made  by  the  respective 
owners ;  except,  that  no  agreements  founded*  thereon  shall  bind  the 
owners,  unless  made  by  their  consent. 

Sect.  31.  When  an  annual  compensation  upon  the  acceptance 
of  one  party,  of  an  offe^  made  by  the  other,  is  established  and 
signed  by  the  respective  owners  of  the  mill  or  dam,  and  of  the 
land,  and  recorded  in  the  office  of  the  clerk  of  the  Court  in  which 
the  former  judgment  was  rendered,  with  a  reference  on  the  record 
to  the  former  judgment,  to  the  book  where  the  agreement  is  re- 
corded, such  agreement  shall  be  as  binding  as  a  verdict  and  judg- 
ment on  a  new  complaint. 

Sect.  32.  A  judgment  against  a  complainant,  as  not  being 
entitled  to  any  compensation,  shall  be  i^o  bar  to  a  new  complaint 
for  damages,  which  have  arisen  after  the  former  verdict,  and  for 
compensation  for  damages,  subsequently  sustained. 

Sect.  83.  In  case  of  an  original  complaint,  the  respondent  may 
tender  and  bring  money  into  Court,  as  in  an  action  at  Common 
Law ;  and  with  the  same  advantages  to  him^lf ;  and  if  the  money 
is  accepted,  the  judgment  shall  have  the. same  effect  as  if  rendered 
on  a  verdict. 

Sect.  34.  No  complaint  for  flowing  lands  shall  abate  by  the 
death  of  any  party  thereto ;  but  the  same  may  be  prosecuted  or 
defended  by  the  surviving  complainants  or  respondents,  or  the 
executors  or  administrators  of  the  deceased. 

Sect.  35.  If  such  complaint  shall  be  abated  or  defeated  for 
want  of  form,  or  if,  after  a  verdict  for  the  complainant,  judgment 
should  be  reversed,  the  complainant  may  bring  a  new  complaint 
at  any  time  within  one  year  after  abatement  or  reversid  as  above 
stated ;  and  thereon  recover  such  damages  as  have  been  sustained 
during  the  three  years  next  before  the  institution  of  the  first  com- 
plaint, or  any  time  afterwards. 
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ACT  OP  RHODE  ISLAND. 

[Laws  of  Rhode  Island,  of  1844.] 

AV   ACT    EKOUULTIHG    IfATBR-MILLS. 

Section  1.  Where  any  person  has  set  up  or  shall  set  ap  anj 
water-mill  upon  his  land,  or  upon  the  land  of  another,  with  his  coo- 
sent,  the  owner  of  such  mill  may  continue  and  improve  the  pond 
and  keep  up  the  dam  thereof  on  his  land,  for  his  advantage,  without 
molestation. 

Sect.  2.  Any  person  aggrieved  or  injured  by  the  flowing  of  the 
pond  raised  by  such  dam,  or  by  the  stopping  or  raising  of  the  water 
either  above  or  below  said  dam,  or  by  the  backing  of  water  under 
his  land,  or  by  the  flowing  out  of  any  fall  of  water  in  his  land  hj 
means  of  such  dam,  may  commence  an  action  on  the  case  before 
the  Court  of  Ck>mmon  Fleas  in  the  county  in  which  such  dam  is,  * 
against  the  owner  of  said  dam,  or  any  precedent  owner  thereof;  a 
copy  of  which  writ  shall  be  lefl  by  the  officer  serving  the  same  in 
the  office  of  the  town  clerk  of  the  town  in  which  such  dam  is ;  and 
the  mill  and  mill-dam^oomplained  of,  together  with  all  their  appur- 
tenances and  the  land  under  and  adjoining  the  same,  shall  thence- 
forth be  pledged  and  liable  for  the  damages  which  may  be  recovered 
in  such  action. 

.  Sect.  3.  Whenever  it  shall  be  adjudged  by  said  Court  that  the 
plaintiff  in  any  such  action  is  entitled  to  damages,  the  defendant 
shall  have  the  right  to  appeal  from  such  judgment  to  the  Supreme 
Court,  upon  the  same^  terms  and  conditions  as  appeals  are  allowed 
in  other  cases ;  and  in  like  manner  the  plaintiff  may  appeal  when- 
ever said  Court  shall  adjudge  that  he  is  not  entitled  to  damages : 
pravidedy  hawevery  that  such  appeal  be  claimed  within  &Ye  days 
after  the  rendition  of  such  judgment,  or  during  the  same  term  of 
said  Court,  if  said  term  shall  not  continue  Ave  days,  by  filing  an 
appeal  bond  as  in  other  cases. 

Sect.  4.  Whenever  any  plaintiff  in  any  such  stotion  shall  recover 
a  final  judgment  for  damages  against  the  defendant,  whether  in  the 
Court  of  Common  Pleas  or  in  the  Supreme  Court,  the  Court  ren- 
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dering  the  same  shall  issue  a  writ  of  yenire  to  the  sheriff  of  said 
county  or  his  deputy,  to  return  twelve  good  and  lawful  men  of  the 
same^untj,  to  meet  at  a  time  and  place  appointed  in  such  writ,  in 
order  to  ascertain  the  amount  of  such  damages,  in  manner  as  is 
hereinafter  provided. 

Sect.  5.  At  the  time  and  place  appointed  by  such  writ,  some 
one  Justice  (^  the  Court  issuing  the  same,  not  interested  in  the 
cause,  shall  attend  said  jurors ;  shall  engage  them  to  a  faithful  and 
impartial  discharge  of  their  duty ;  shall  swear  all  witnesses  pro- 
duced by  either  party  before  them ;  shall  decide  all  questions  of 
law  that  may  arise  incidentally  in  the  trial,  and  may  charge  the 
juiy  upon  the  law,  after  the  parties  have  submitted  their  evidence 
and  arguments  to  them.  If  all  the  persons  summoned  as  jurors  do 
not  appear,  or  are  excused,  such  Judge  may  issue  a  venire  to  fill 
up  the  panel. 

Sbct.  6.  Such  jury  shall  appraise  the  damages  which  the  plain- 
tiff shall  have  sustained  by  the  matters  of  complaint  set  forth  in  his 
writ  and  declaration,  from  the  time  of  his  ownership  of  the  pre- 
mises injured  up  to  the  date  of  the  writ,  if  the  defendant  hath  been 
so  long  owner  of  the  mill-dam  or  pond ;  if  not,  then  from  the  time 
the  ownership  of  the  defendant  commenced  up  to  the  date  of  the 
plaintiff's  writ,  or  until  the  defendant  ceased  to  be  owner.  And 
in  addition  to  the  foregoing,  the  said  jury  shall  also  appraise  the 
damages  that  the  plaintiff  ought  yearly  to  receive  and  recover  of 
the  defendant,  his  heirs  and  assigns,  owners  of  said  dam,  from  the 
date  of  the  phuntiff 's  writ  until  five  years  after  said  dam  shall  be 
removed  by  the  said  defendant,  his  heirs  \>r  assigns.  Said  jury 
shall  also  appraise  what  sum  would  be  a  just  and  reasonable  com- 
pensation to  said  plaintiff,  for  all  damages  done  to  him  by  the 
matters  of  complaint  set  forth  in  his  writ,  from  the  date  of  his 
writ ;  which  verdict,  so  rendered  and  signed  by  them,  said  Justice 
shall  return  to  the  Court  issuing  the  venire,  as  soon  as  may  be. 

Sect.  7.  If  such  verdict  be  returned  to  the  Court  of  Common 
Pleas,  either  party  aggrieved  thereby  may  appeal,  as  is  hereinafter 
provided,  from  the  judgment  of  the  Court«aooepting  the  same,  to  the 
Supreme  Court,  to  be  holden  in  the  same  coun^ ;  in  which  case 
said  Supreme  Court  shall  order  a  venire  for  and  trial  before  another 
jury ;  which  shall  be  had  in  the  same  manner  and  subject  to  the 
same  rules  as  is  hereinbefore  prescribed :  providedj  however^  that  if 
the  verdict  rendered  on  such  appeal  shall  not  be  more  favorable  to 
the  party  appealing  than  the  one  appealed  from,  such  party  shall 
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reeorer  no  costs  in  such  appea],  nnless  the  same  shall  be  ad- 
judged him  bj  the  Court  accepting  such  verdict,  upon  cause 
shown.  • 

Sbct.  8.  Upon  the  return  and  filing  of  anj  such  verdict,  the 
Court  to  which  it  is  returned  shall  continue  the  cause  until  the  next 
term,  before  rendering  any  judgment,  accepting  the  same ;  and  the 
plaintiff  shall,  on  or  before  the  second  daj  of  said  term,  in  writings 
make  his  election  between  the  yearly  damages  and  the  damages  in 
gross  found  by  said  jury ;  and  no  appeal  shall  be  had  unless  made 
within  three  days  after  such  election,  or  during  the  sud  term  of 
said  Court,  if  said  term  do  not  continue  said  three  days ;  which 
election  of  the  plaintiff  shall  be  entered  on  the  records  of  said 
Court  in  said  case,  and  shall  be  forever  binding  on  said  plaintiff 
and  defendant  and  all  claiming  under  them ;  and  the  judgment  of 
the  Court  shall  follow  the  election  of  the  plaintiff.  But  if  the  plain- 
tiff neglect  to  make  any  election  within  the  time  and  in  the  manner 
hereinbefore  prescribed,  the  Court  shall  enter  up  judgment  in  his 
favor  for  the  yearly  damages  found  by  said  jury ;  and  the  judgment 
so  rendered  shall  bar  all  actions  for  the  injuries  complained  of  by 
the  plaintiff,  excepting  only  an  action  of  debt  on  said  judgment  or 
scire  facias  to  enforce  the  same. 

Sect.  9.  Any  execution  that  may  issue  on  any  judgment  for 
damages  rendered  as  aforesaid,  whether  for  yearly  damages  or 
damages  in  gross,  shall  run  not  only  against  the  goods  and  chat- 
tels and  body  of  the  defendant  and  his  real  estate,  as  executions  on 
other  judgments,  but  if  the  defendant  was  owner  of  said  mill  at  the 
date  of  the  writ,  also  against  the  mill  and  mill-dam  which  was  the 
occasion  of  said  suit,  with  all  the  appurtenances  thereof;  and  th^ 
form  of  the  execution  shall  be  varied  accordingly  by  the  Court 
issuing  the  same ;  and  such  execution  may  be  levied  thereon,  and 
the  same  proceedings  may  be  had  as  on  executions  in  other  cases 
levied  on  real  estate. 

Sect.  10.  Any  sale  of  said  mOl  or  mill-dam,  and  appurtenances 
thereof,  made  on  such  execution,  shall  be  valid  and  effectual  against 
the  defendant,  and  against  all  persons  whose  titles  shall  accrae 
after  the  service  of  the  writ  in  said  action ;  but  any  person  entitled 
to  the  premises  sold,  may  redeem  the  same  at  any  time  within  one 
year  after  the  sale,  upon  paying  to  the  purchaser  or  person  holding 
under  him,  the  sum  paid  therefor,  with  interest  thereon  at  the  late 
of  twelve  per  cent,  per  annum. 

Sect.  11.   Whenever  any  plaintiff  shall  elect  to  receive  the 
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yearly  damages  awarded  him  as  aforesaid,  and  the  mill-owner  shall 
afterward  remove  the  matter  complained  of  in  the  writ,  for  which 
said  damages  were  awarded,  the  plaintiff  or  his  assigns  shall  recover 
said  damages  for  five  jekr^  after  said  matters  shall  be  removed,  and 
no  longer. 

Sect.  12.  The  Justice  of  the  Court  of  Common  Pleas,  or  of  the 
Supreme  Court,  who  shall  attend  said  jury  in  assessing  damages, 
shall  be  entitled  to  compensation  for  his  services  and  expenses,  to 
be  allowed  by  the  Court  and  taxed  in  the  bill  of  costs. 

Sect.  13.  If  the  plaintiff  in  any  such  action  shall  decease  pend- 
ing the  same,  his  death  shall  not  abate  said  action,  but  his  executor 
or  administrator,  as  in  suits  which  survive,  shall  come  in,  and  pro- 
secute the  same ;  but  the  jury  assessing  damages  shall  assess 
damages  only  up  to  the  date  of  the  plaintiff's  writ,  (which  damages 
shall  be  assets  in  the  hands  of  such  administrator  or  executor,)  and 
not  yearly  damages  or  damages  m  gross,  unless  the  heirs  at  law  or 
devisees  of  such  deceased  shall,  in  writing  or  in  person,  in  open 
Court,  consent  to  such  appearance  of  the  administrator  or  executor. 

Sect.  14.  No  marriage  of  any  party  plaintiff,  in  any  such  action 
shall  abate  the  same,  if  the  new  party  m  interest,  upon  the  mar- 
riage being  suggested  by  the  defendant  on  the  record,  will  at  the 
same  term,  in  writing  or  in  person,  in  open  Court,  amend  the 
process  and  enter  himself  as  one  of  the  plaintiffs  in  said  ac- 
tion ;  but  the  costs  in  said  action  shall  not  be  increased  by  said 
marriage. 

Sect.  15.  If  several  joint  tenants,  tenants  in  common,  or  co- 
parceners, be  pl^tiffs  in  such  a  suit,  and  pending  the  same  one 
or  more  of  them  shall  sell  his  interest  in  the  premises  alleged  to  be 
injured,  to  one  or  more  of  his  co-tenants,  such  action. shall  not 
thereby  be  abated,  but  the  cause  shall  proceed  to  judgment  with  the 
same  ^effect  as  if  such  conveyance  had  nbt  been  made. 

Sect.  16.  If  there  be  several  defendants  in  such  a  suit,  and  one 
or  more  of  them  die  pending  the  same,  the  suit  shall  not  thereby 
abate,  but  the  cause  shall  proceed  to  judgment  with  the  same  effect 
as  if  such  death  had  not  occurred.  And  if  there  be  but  one  defend- 
ant, and  he  die  pending  the  same,  his  death  shall  not  abate  said 
action,  if  the  devisees  or  heirs  at  law  will  come  into  Court  at  the 
term  next  following  the  decease,  and  substitute  their  names  as 
defendants,  instead  of  the  deceased. 

Sect.  17.  No  person  owning  any  dam,  on  any  river,  or  stream  of 
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water,  shall  detain  the  natural  stream  thereof,  at  any  one  time, 
more  than  twelve  hoars  out  of  twentj-four  hours,  except  on  Sun- 
days, when  he  shall  he  requested  by  the  owner  of  any  dam,  within 
one  mile  below  on  the  same  stream,  to  suflbr  the  said  natural  run  of 
said  river  or  stream  to  pass  his  said  dam. 
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ACT  OP  VIRGINIA. 

[Pi8sed  March  S,  1819.] 

AN  ACT  TO  REDUCE  INTO  ONE,  THE  SEVERAL  ACTS  CONCERNING  MILLS, 
MILL-DAMS,  AND  OTHER  OBSTRUCTIONS  TO  WATERCOURSES.^ 

Section  1.  Be  it  enacted  hy  the  General  Assembly ,  That,  when 
any  person  owning  lands  on  one  side  of  any  watercourse,  the  bed 
whereof  belongeth  to  himself,  or  to  the  Commonwealth,  or  owning 
lands  on  one  side  of  a  watercourse,  the  middle  of  the  bed  whereof 
shal^be  the  dividing  line  between  the  lands  of  himself  and  any 
other  person  or  persons,  and  desiring  to  build  a  water  grist-mill,  or 
other  machine  or  engine  useful  to  the  public,  on  such  lands,  and  to 
erect  a  dam  across  the  same  for  working  the  said  mill,  or  other 
machine  or  engine,  shall  not  himself  have  the  fee-simple  property 
in  the  lands  on  the  opposite  side  thereof,  against  which  he  would 
abut  his  dam,  he  shall  make  application  for  a  writ  of  cut  quod  dam" 
num,  to  the  Court  of  the  county  wherein  the  lands  proposed  for  the 
abutment  are,  having  given  ten  days^  previous  notice  to  the  pro- 
prietor thereof,  if  he  be  to  be  found  in  the  county,  and  if  not,  then 
to  his  agent  therein,  if  any  he  hath,  which  Court  shall  thereupon 
order  their  clerk  to  issue  such  writ,  to  be  directed  to  the  sheriff, 
commanding  him  to  summon  and  impanel  twelve  fit  persons,  to 
meet  upon  the  lands  so  proposed  for  the  abutment,  on  a  certain 
day,  to  be  named  by  the  Court  and  inserted  in  the  said  writ,  of 
which  notice  shall  be  given  by  the  sheriff  to  the  proprietor  or  his 


1  Fonner  Laws  touching  these  subjects ;  1  Hen.  St  at  Lar.  p.  SOI,  848, 
485 ;  2  Ibid.  127,  242,  260  ;  1705,  3  Hen.  St  at  Lar.  p.  401,  edit  1733, 
Acts  of  1705,  c.  41  ;  1711,  4  Hen.  St  at  Lar.  p.  53  ;  1738,  5  Hen.  St 
at  Lar.  p.  34 ;  1745,  5  Hen.  St  at  Lar.  p.  359 ;  1748, 6  Hen.  St  at  Lar. 
p.  55,  edit  1752,  c.  26,  and  edit  1769,  c  20, 1785,  c  82 ;  17a2,  edit  1794, 
1803,  and  1814,  c.  105;  1806,  c.  20,  edit  1808,  c.  100;  1807,  c.  19,  edit 
1808,  c.  127;  1813,  c.  23;  1815,  c.  29;  Ibid.  c.  46.  The  amendments 
made  at  the  late  reyisal,  are  distinguished  asiar  as  practicable,  by  being 
printed  within  single  inverted  commas. 
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agent  as  before  directed,  if  neither  of  them  were  present  in  Court 
at  the  time  of  the  order  made.^ 

Sect.  2.  The  freeholders  taken  shall  be  charged  by  the  said 
sheriff,  impartiallj  and  to  the  best  of  their  skill  and  judgment,  to 
view  the  said  lands,  so  proposed  for  an  abutment,  and  to  locate 
and  circumscribe,  by  certain  metes  and  bounds,  one  acre  thereof, 
haying  due  regard  therein  to  the  interests  of  both  parties,  and  to 
appraise  the  same,  according  to  its  true  value ;  to  examine  the 
lands  above  and  below,  of  the  property  of  others,  which  may  pro- 
bably be  overflowed,  and  say  to  what  damage  it  will  be  of  to  the 
several  proprietors,  and  whether  the  mansion-house  of  any  such 
proprietor,  or  the  offices,  curtilage,  or  garden  thereunto  immedi- 
ately belonging,  or  orchards,  will  be  overflowed;  to  inquire  whe- 
ther, and  in  what  degree,  fish  of  passage  and  ordinary  navigation 
will  be  obstructed;  whether  by  any,  and  by  what  means,  sudi 
obstruction  may  be  prevented ;  and  whether,  in  their  opinion,  the 
health  of  the  neighbors  will  be  annoyed  by  the  stagnation  of  the 
waters.* 

Sect.  8.  The  inquest  so  made  and  sealed  by  the  said  jurors, 
together  with  the  writ,  shall  be  returned  by  the  said  sheriff  to  the 
succeeding  Court,  who  shall  thereupon  order  summonses  to  be 
issued  to  the  several  persons,  proprietors,  or  tenants  of  the  lands  so 
located,  or  found  liable  to  damages,  if  they  be  to  be  found  within 
the  county,  and  if  not,  then  to  their  agents  therein,  if  any  they 
have,  to  show  cause  why  the  party  applying  should  not  have  leave 
to  build  the  said  mill,  machine  or  engine,  and  daih.' 

Sect.  4.  In  like*  manner,  if  the  person  proposing  to  bmld  sudi 
mill,  machine  or  engine,  and  erect  such  dam,  shall  have  the  fee- 
simple  property  in  the  lands  on  both  sides  the  stream ;  or,  owning 
the  lands  on  one  side  of  a  watercourse,  the  bed  whereof  may  be  in 
the  Commonwealth,  shall  desire  to  erect  such  mill,  mflpliin^  or 
engine,  and  to  abut  his  dam  on  any  rock  or  island  in  the  said 
watercourse ;  or  in  any  other  manner  to  extend  his  dam  only  in 


1  1745,  5  Hen.  St.  at  Lar.  p.  359 ;  1748,  edit  1752,  c.  26,  §  1  ;  and 
1769,  c.  20,  §  1 ;  which  were  amendments  of  1705,  S  Hen.  St  at  Lar.  p. 
401 ;  and  edit  1733,  c.  41 ;  vid.  alao  1785,  c.  82,  §  1 ;  1792,  edit  1794, 
1803,  and  1814,  e.  105,  §  1.  This  section  compiled  of  tiie  last  mentioned, 
and  1806,  c.  20,  §  1,  edit  1808,  c.  100,  §  1. 

«  1785,  c.  82,  §  1 ;  1792,edit  1794, 1803,  and  1814,  c  105,  §  2. 

3  Ibid.  §  8. 
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part' across  such  watercourse,  not  abutting  it  on  the  opposite  bank ; 
he  shall  apply  to  the  Court  of  the  county,  wherein  the  mill-house, 
machine  or  engine  will  stand,  for  a  like  writ;  which  writ  shall  be 
directed,  executed,  and  returned,  as  prescribed  in  the  former  case- 
The  owner  of  such  rock  or  island,  or  his  agent,  if  to  be  found* 
either  in  the  county  in  which  auch  writ  may  be  applied  for,  or  in 
the  county  in  which  such  rock  or  island  may  be,  shall  have  like 
notice  of  the  application  for  such  writ  and  of  the  execution  thereof, 
as  is  herein  required  to  be  given  to  the  owner  of  land  on  the  oppo- 
site side  of  a  stream,  or  to  his  agent :  ^  '  Provided^  That,  if  such 
rock  or  island  belong  to  the  Commonwealth,  notice  as  aforesaid 
shall  be  given  to  the  attorney  for  the  Commonwealth  of  that  county 
in  which  the  writ  is  applied  for ;  whose  duty  it  shall  be  to  defend 
the  interest  of  the  Commonwealth,  in  that  behalf,  in  sujch  Court' 

Sect.  5.  If,  on  such  inquest,  or  on  other  evidence,  it  shaH 
appear  to  the  Court,  that  the  mansion-house  of  any  proprietor,  or 
the  offices,  curtilage,  or  garden  thereto  immediately  belonging,  or 
orchards,  will  be  overflowed,  or  the  health  of  the  neighbors  be 
annoyed,  they  shall  uq^  give  leave  to  build  the  said  miU,  machine 
or  engine,  and  erect  the  said  dam ;  but,  if  none  of  these  injuries 
are  like  to  ensue,  they  shall  then  proceed  to  consider  whether,  all 
circumstances  weighed,  it  be  reasonable,  that  such  leave  should  be 
given,  and  shall  give  or  not  give  it  accordingly ;  and,  if  given,  they 
shall  lay  the  party  applying  under  such  conditions  for  preventing 
the  obstruction,  if  any  there  will  be,  of  fish  of  passage,  and  ordinary 
navigation,  *  and  for  preventing  any  impediment  to  the  convenient 
crossing  of  the  watercourse,  on  which  the  dam  may  be  erected,'  as 
to  them  shall  seem  right^ 

Sect.  6.  If  the  party  applying  obtain  leave  to  build  the  said 
mill,  machine  or  engine,  and  erect  the  said  dam,  he  shalV  upon 
paying  respectively  to  the  several  parties  entitled,  the  value  of  the 
acre  located,  and  the  damages,  which  the  jurors  find  will  be  done  by 
overflowing  the  lands  above  or  below,  becomes  seised  in  fee-simple 
of  the  said  acre  of  land,  and  be  authorized  to  proceed  to  erect  such 
mill,  machine  or  engine,  and  dam.  But,  if  he  shall  not  begin  to 
build  the  same,  within  one  year,  and  finish  it  within  three  years 
after  such  leave  of  the  Court  obtained,  so  that  it  be  in  good  con- 

1  Compiled  of  1792,  edit  1794, 1803,  and  1814,  o.  105,  §  4;  1818,  c. 
28,  §  1,  2 ;  and  new  modelled  at  the  late  revisal. 
*  1785,  c.  82,  §  1 ;  1792,  edit  1794, 1808,  and  1814,  c.  105,  §  5. 
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dition  for  public  use ;  or,  if  sadi  mill,  madiine  or  engine  be  at  any 
time  destroyed,  or  rendered  nnfit  for  public  use,  and  the  owner  or 
occupier  thereof  shall  not  be^n  to  rebuild  or  repair  it,  within  one 
year,  and  finish  such  rebuilding  or  repair,  so  that  it  be  in  good 
condition  for  public  use,  within  three  years  from  the  time  of  suck 
destruction,  or  unfitness  for  use ;  the  title  to  any  land,  condemned 
under  this  act,  shall  revert  to  the  former  owner,  his  heirs  or  assigns, 
and  the  leave  granted  by  the  Court  to  erect  avy  such  mill,  machine, 
engine,  or  dam,  shall  cease  and  be  void :  Savingy  howeoer^  To  all 
persons  non  compos  mentis,  infants,  femes  covert^  or  imprisoned, 
and  to  all  persons  out  of  this  Commonwealth,  in  the  service  thereof, 
or  of  the  United  States,  three  years  after  their  several  disabilities 
removed,  for  the  purpose  of  rebuilding  or  repairing  any  mill,  ma- 
chine, engine,  or  dam,  belonging  to  them  at  the  time  of  its  destruc- 
tion, or  of  its  becoming  unfit  for  public  use :  And  saving,  ahoj  the 
rights  of  remainder-men  and  reversioners  in  the  manner  herein 
provided.^ 

.  Sect.  7.  If  at  any  time,  any  tenant  for  life  or  years  of  any  such 
mill,  machine,  or  engine,  (except  those  elected,  by  such  t^oanal 
himself,  after  the  commencement  of  his  estate,)  which  has  been,  or 
shall  be  destroyed,  or  which  has  become  or  shall  become  unfit  for 
public  use,  shall  have  failed  to  commence  or  finish  the  rebuilding  or 
repair  thereof,  within  the  time  hereinbefore  limited,  it  shall  be  law- 
ful for  the  person  or  persons  next  entitled  in  remainder  or  reversion 
to  such  mill,  machine,  or  engine,  to  enter  thereupon,  and  to  rebuild 
or  repair  the  same,  and  to  hold  and  enjoy  it,  with  its  appurtenances, 
for  his  own  use  and  benefit :  Provided,  That  such  remainder-man 
or  reversioner,  (if  under  none  of  the  legal  disabilities  herein  enu- 
merated at  the  time  when  such  right  shall  accrue,)  shall  make  such 
entry,  and  complete  such  rebuilding  or  repair,  within  three  years 
from  the  time  of  such  failure  of  the  tenant  for  life  or  years ;  or 
(if  non  compos  mentis,  an  infant,  feme  covert,  or  imprisoned,  or  if 
out  of  the  Commonwealth,  in  the  service  thereof,  or  of  the  United 
States)  shall  make  such  entry  and  complete  such  rebuildings  or 
repairs,  within  three  years  after  the  disability  removed.^ 


1  Compiled  of  1785,  c.  82,  §  2;  1792,  edit  1794, 1803,  and  1814, c.  105, 
§  6;  1807,  c.  19,  §  1,  edit.  1808,  c.  127,  §  1;  and  amended  at  the  late 
revisaL 

»  From  1807,  c.  19,  §1,2;  edit.  1808,  c.  127,  §  1,  2. 
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Sect.  8.  When  any  owner  of  a  mill,  madiiney  or  engine  hereto- 
fore or  hereafter  established  bj  law^  may  think  it  neeessary  to  raise 
his  dam,  the  Court  of  the  conn^  wherein  the  pond  lieth,  upon  ap- 
plication to  them,  shall  grant  a  second  writ  of  ad  quod  doamnumy  to 
value  the  additional  damage  done  thereby,  under  the  same  rules 
and  r^ulations  as  are  hereinbefore  directed.^ 

Sect.  9.  No  inquest  taken  by  virtue  of  this  act,  and  no  opinion 
or  judgment  of  the  Court  thereupon,  shall  bar  any  public  prosecu- 
tion or  priydte  action,  which  could  have  been  had  or  maintained  if 
this  act  had  never  been  made,  other  than  prosecutions  and  actions 
for  such  injuries  as  were  actually  foreseen  and  estimated  upon  such 
inquest.9 


1 1792,  edit  1794, 1808,  and  1814,  c.  105,  §  8. 

9  Altered  from  1785,  c.  82,  §  8;  1792,  edit  1794,  1803,  and  1814,  c. 
105,  §  7. 
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FORMS  OF  DECLARATIONS. 


DBOUUUTIOH  rOK  I^ITaKTIVO  THB  WATBS  07  ▲  BITBB  FXOM  TEB  TLAZM- 

Tin's  XIIX. 
S  Chitiy  on  Pleadtng$f  p.  384. 

For  that  whereas  the  said  A  B,  before  and  at  the  time  of  the 
committiDg  of  the  grievanoes  by  the  said  C  D  hereinafter  next 
mentioned,  was  and  from  thence  hitherto  hath  been,  and  still  is, 
lawfully  possessed  of  certain  iron  and  tin  works,  ¥rith  the  appurte- 
nances, situate  and  being  at,  Asc,  and  by  reason  thereof  before  and 
at  the  time  of  the  committing  of  the  grieyances  hereinafter  men- 
tioned, of  right  ought  to  have  had  and  enjoyed,  and  still  of  right 
ought  to  have  and  enjoy,  the  benefit  and  advantage  of  the  water  of 
a  certain  stream  or  watercourse  in  the  oounty  aforesaid,  which 
during  all  that  time  of  right  ought  to  have  run  and  flowed,  and 
until  the  diversion  thereof  hereinafter  mentioned,  of  •right  had  run 
and  flowed,  and  still  of  right  ought  to  run  and  flow  unto  the  said 
works  of  the  said  A  B  for  the  supplying  the  same  with  water  for 
the  working  thereof,  to  wit,  at,  &c,  aforesaid.    Yet  the  said  C  D, 
well  knowing  the  premises,  but  contriving,  and  wrongfully  and 
unjustly  intending  to  injure  and  prejudice  the  said  A  B  in  this 
respect,  and  to  deprive  him  of  the  use,  benefit,  and  advantage  of 
the  water  of  the  said  stream,  and  to  hinder  and  prevent  him,  the 
said  A  B,  from  working  his  said  iron  and  tin  works  in  so  ample 
and  beneficial  a  manner  as  he  had  theretofore  done,  and  of  right 
ought  to  have  done,  and  to  injure  him  in  the  way  of  his  trade  and 
business  of  a  manu&cturer  of  tin  plates,  which  he,  during  all  the 
time  aforesaid,  exercised  and  carried  on,  and  still  doth  exercbe  and 
carry  on,  at  the  said  works ;  and  to  put  him  to  great  chaige,  ex- 
pense, trouble,  and  inconvenience,  whilst  he,  the  said  A  B,  was  so 
possessed  of  the  said  iron  and  tin  works,  with  the  appurtenances 
aforesaid,  and  so  exercised  and  carried  on  his  said  trade  and  busi- 
ness therein,  to  wit,  on,  &c.,  and  on  divers  other  days  and  times ; 
between  that  time  and  the  day  of  exhibiting  the  bill  of  the  said 
A  B  against  the  said  G  D  in  this  behalf,  wrongfully  and  injuriously 
cut,  dug,  and  made,  and  caused  to  be  cut,  dug,  tmd  made,  in  and 
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out  of  the  sides  of  the  said  stream  or  watercoarse  above  the  said 

worksy  divers,  to  wit, sluices,  -• —  trenches, channels,  and 

cuts,  of  great  depth  and  width,  to  wit,  of  the  width  of 

feet,  and  of  the  depth  of-— feet,  and  kept  and  continued,  apd 
caused  to  be  kept  and  continued,  the  said  sluices,  trenches,  chan- 
nels, and  cuts,  on  the  sides  of  the  said  stream  or  watercourse,  for  a 
long  space  of  time,  to  wit,  from  thence  hitherto  and  thereby  during 
all  the  time  aforesaid,  unlawfully  and  wrongfully  diverted,  and 
turned  divers  large  quantities  of  the  water  of  the  said  stream  or 
watercourse  out  of  and  away  from  the  said  iron  and  tin  worics  of 
the  said  A  B,  and  stopped,  prevented,  and  hindered  the  water  of  the 
said  stream  or  watercourse  from  running  or  flowing  along  its  usual 
course  to  the  said  works,  and  from  supplying  the  same  with  water 
for  the  necessary  working  thereof,  as  the  same  of  right  ought  to 
have  done,  and  otherwise  would  have  done,  and  by  reason  thereof 
the  water  of  the  said  stream  or  watercourse,  sufficient  for  the  sup- 
plying of  the  said  works  of  the  said  A  B  during  all  or  any  part  of 
that  time,  could  not,  nor  did  run  or  flow  to  the  same,  as  the  same 
of  right  ought  to  have  done,  and  otherwise  would  have  done,  and 
the  said  A  B  thereby,  for  want  of  such  sufficient  water,  could  not, 
during  that  time,  use  his  said  iron  and  tin  works,  or  follow,  use,  or 
exercise  his  said  trade  or  business  therein,  in  so  large,  extensive, 
and  beneficial  a  manner  as  he  might  and  otherwise  would  have 
done,  but  was  thereby  during  all  that  time  deprived  of  the  use  and 
enjoyment  of  his  said  works,  and  of  all  the  benefits,  profits,  gains, 
and  advantages,  which  he  otherwise  might  and  would  have  made, 
by  carrying  on  his  trade  and  business  therein,  to  wit,  at,  &c,  afore- 
said. {Second  count,  slating  a  general  diversion  of  the  water  vjith" 
out  showing  the  means,)  And  whereas  abo  the  said  A  B,  before 
and  at  the  time  of  the  committing  the  grievances  hereinafter  next 
mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
lawfully  possessed  of  certain  other  iron  and  tin  works,  with  the 
appurtenances,  situate  and  being  at,  &c,  aforesaid,  near  to  a 
certain  other  stream  or  watercourse  there,  and  which  said  last- 
mentioned  stream  or  watercourse,  before  and  at  the  time  of  the 
committing  of  the  grievances  hereinafter  next  mentioned,  had  run 
and  fiowed,  and  been  used  and  accustomed  to  run  and  flow,  and  of 
right  ought  to  have  run  and  flowed,  and  still  of  right  ought  to  run 
and  flow,  in  great  plenty  and  abundance,  unto  the  said  last-men- 
tioned works  of  the  said  A  B  for  the  supplying  of  the  same  with 
necessary  water  for  the  woi^ing  thereof,  to  wit,  at,  &c.,  aforesaid. 
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Yet  the  said  C  D,  well  knowing  the  said  lastrmentioned  premises, 
but  contriving  and  intending  to  injure  and  prejudice  the  said  A  B 
in  this  behalf,  and  to  deprive  him  of  the  use,  benefit,  and  advantage 
of  the  water  of  the  said  lastrmentioned  stream  or  watercourse,  and 
to  deprive  him  of  the  benefit  and  profits  of  his  said  last-mentioned 
works,  and  of  his  trade  and  business  as  manufacturer  of  tin  plates 
as  aforesaid,  and  to  put  him  to  great  charge,  trouble,  expense,  and 
inconvenience,  whUst  he,  the  said  A  B,  was  so  possessed  of  the 
said  last-mentioned  works,  with  the  appurtenances  as  aforesaid,  and 
carried  on  his  said  business  therein,  to  wit,  on,  &c.,  and  on  divers 
other  days  and  times,  between  that  day  and  the  day  of  exhibiting 
this  bill,  wrongfully  and  unjustly  diverted  and  turned  divers  laige 
quantities  of  the  water  of  the  said  last-mentioned  stream  and 
watercourse  out  of  the  same  and  away  from  the  said  last-men- 
tioned iron  and  tin  works  of  the  said  A  B,  and  hindered  and  pre- 
vented the  water  of  the  said  last-mentioned  stream  or  watercourse 
from  running  or  flowing  along  its  usual  course  to  the  said  last-men- 
tioned works  of  the  said  A  B,  and  from  supplying  the  same  with  water 
for  the  necessary  working  thereof,  as  the  same  ought  to  have  done, 
and  otherwise  would  have  done,  and  by  reason  thereof  the  water 
of  the  said  last-mentioned  stream  or  watercourse,  sufficient  for  the 
supplying  of  the  said  last-mentioned  works,  during  that  time,  could 
not  nor  did  run  or  flow  to  the  same  as  the  same  ought  to  have 
done,  and  otherwise  would  have  done,  and  the  said  A  B  for  want  of 
such  sufficient  water,  could  not  during  that  time  use  his  said  last- 
mentioned  works,  or  follow,  use,  or  exercise,  his  trade  and  business 
therein,  in  so  large,  extensive  and  beneficial  a  manner  as  he  ought 
to  have  done,  and  otherwise  would  have  done,  but  was  thereby, 
during  all  that  time,  deprived  of  the  use  and  enjoyment  of  the  said 
last-mentioned  works,  and  of  all  benefit,  profit,  gain,  and  advantage, 
which  he  otherwise  might  and  would  have  made,  by  carrying  on  his 
said  trade  and  business  therein,  to  wit,  at,  &;c^  aforesaid.  {Third 
count  for  not  keeping  the  hanks  of  the  river  in  repair.)  And 
whereas,  also,  the  said  A  B  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter  next  mentioned,  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of 

certain  other works,  with  the  appurtenances,  situate  and  being 

at,  &c.,  aforesaid,  near  to  a  certain  other  stream  or  watercourse 
there,  and  which  said  last-mentioned  stream  or  watercourse,  be- 
fore and  until  the  time  of  committing  the  grievances  hereinafter 
mentioned,  had  run  and  flowed,  and  had  been  used  and  accustomed 
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to  ran  and  flow,  and  of  right  ought  to  have  run  and  flowed,  and 
still  of  right  ought  to  ran  and  flow,  in  great  plenty  and  abundance 
unto  the  said  last^mentioned  works  of  the  said  A  B,  for  the  supply- 
ing of  the  same  with  necessary  water  for  the  working  thereof,  to 
wit,  at,  &;c.,  aforesaid.  And  whereas  the  said  C  D  before  and  at 
the  time  of  the  committing  of  the  same  grievances  hereinafter  men- 
tioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  pos- 
sessed of  divers,  to  wit,  closes  of  land,  on  the  banks  and  sides 
of  the  said  last-mentioned  stream  or  watercourse,  and  the  said  C  D, 
by  reason  thereof,  during  all  the  time  aforesaid,  of  right  ought  to 
have  repaired  and  amended,  and  still  of  right  ought  to  repair  and 
amend  such  part  of  the  banks  of  the  said  stream  or  watercourse, 
which  are  situate  within,  and  parts  of  the  same  doses,  as  occasion 
hath  required,  or  should  require  to  prevent  the  water  of  the  said 
last-mentioned  stream  or  watercourse  from  escaping  or  running 
from  the  same,  through  the  said  banks,  through  the  defects  and 
insufficiencies  thereof.  Yet  the  said  C  D,  well  knowing  the  said 
last-mentioned  premises,  but  contriving,  and  intending  wrongfully 
and  unjustly  to  injure,  prejudice,  and  aggrieve  the  said  A  B  in  this 
behalf,  and  to  deprive  him  of  the  use,  benefit,  and  advantage  of  the 
water  of  the  said  last-mentioned  stream  or  watercourse,  and  of  the 
benefits  and  profits  arising  from  his  exercising  and  carrying  on 
his  said  trade  and  business  in  the  said  last-mentioned  works  as 
aforesaid,  whilst  he,  the  said  A  B,  was  so  possessed  of  the  said  last- 
mentioned  works,  with  the  appurtenances  as  aforesaid,  and  carried 
on  his  said  trade  and  business  therein,  to  wit,  on,  &c.,  anil  from 
thence  for  a  long  space  of  time,  to  wit,  hitherto  wrongfully  and 
unjustly  suffered  and  permitted  the  said  banks  to  be  and  continue, 
and  the  same  during  all  that  time  were  ruinous  and  in  bad  condi- 
»tion  for  want  of  needful  and  necessary  repairing  and  amending  of 
the  same,  whereby  divers  large  quantities  of  the  water  of  the  said 
last-mentioned  stream  or  watercourse,  which  otherwise  would  have 
ran  and  flowed  to  the  last-mentioned  works  of  the  said  A  B,  and 
have  worked  the  same  on  the  said,  &c,  and  on  divers  other  days 
and  times,  between  that  day  and  the  day  of  exhibiting  the  bill 
aforesaid,  escaped  and  ran  from  and  out  of  the  said  last-mentioned 
stream  or  watercourse,  through  the  said  defects  and  insufficiencies 
of  the  said  banks,  and  became  and  were  wholly  lost  to  the  said 
A  B,  and  never  did  run  or  flow  to  the  sud  last-mentioned  works, 
Icr  the  working  thereof,  as  the  same  ought  to  have  done,  and  other- 
wise would  have  done,  and  thereby  the  said  A  B,  for  want  of  the 
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same  ^ter^  eonld  not,  during  all  or  any  part  of  the  time  last  afore- 
said, use  or  work  his  said  last-mentioned  works,  or  follow,  use,  or 
exercise  his  said  trade  or  business  therein,  in  so  large,  extendve, 
and  beneficial  a  manner  as  he  ought  to  have  done,  and  otherwise 
would  have  done,  and  was  thereby,  during  all  that  time,  deprived 
of  the  use  and  enjoyment  of  his  said  last-mentioned  works,  and  of 
the  benefits,  profits,  and  advantages  which  he  otherwise  might  and 
would  have  derived  and  acquired  from  carrying  on  his  said  trade 
and  business  therein,  to  wit,  at,  &c.,  ^aforesaid.  {Fourih  county  far 
widening  J  ^c,  cuti  from  the  stream.)  And  whereas,  also,  the  said 
A  B,  before  and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been, 

and  still  is,  lawfully  possessed  of  certain  other works,  with 

the  appurtenances,  situate  and  being  at,  &c,  aforesaid,  near  to  a 
certain  other  stream  or  watercourse,  which  before,  and  until  the 
time  of  thQ  committing  of  the  grievances  by  the  said  C  D,  as  here- 
inafter mentioned,  had  run  and  flowed,  and  had  been  used  and 
accustomed  to  run  and  flow,  and  of  right  ought  to  have  run  and 
flowed,  and  still  of  right  ought  to  run  and  flow,  in  great  plenty  and 
abundance,  unto  the  said  last-mentioned  works  of  the  said  A  B,  for 
the  supplying  of  the  same  with  necessary  water  for  the  working 
thereof,  to  wit,  at,  &;c.,  aforesaid.  Yet  the  said  C  D,  well  knowing 
the  said  last-mentioned  premises,  but  contriving  and  intending 
unlawfully  and  wrongfully  to  injure  and  prejudice  the  said  A  B  in 
this  behalf,  and  to  deprive  him  of  the  use,  benefit,  atd  advantage 
of  the  water  of  the  said  stream  or  watercourse,  and  to  deprive  him 
of  the  benefit  and  profit  of  his  said  last-mentioned  works  and  his 
trade  and  business  as  such  manufacturer  as  aforesaid,  and  to  put 
him  to  great  charge,  trouble,  expense,  and  inconvenience,  whilst  he 
the  said  A  B  was  so  possessed  of  the  said  last-mentioned  works, 
with  the  appurtenances  as  aforesaid,  and  carried  on  his  said  busi- 
ness therein,  to  wit,  on,  &;c.,  aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  this  bill, 
wrongfully  and  injuriously  widened,  deepened,  and  enlai^ged,  divers, 

to  wit,  —  fenders, sluices,  — ^  cuts,  and watercourses, 

leading  from  and  out  of  the  said  stream  or  watercourse  in  this  count 
first  above-mentioned,  and  thereby,  on  those  several  days  and  times, 
drew  off  and  diverted  from  the  same  stream  or  watercourse  a  much 
greater  quantity  of  water  than  had  before  then  used  to  flow  or  ought 
then  to  have  flowed  from  the  said  stream  or  watercourse,  and  away 
from  the  said  last-mentioned  works  of  the  said  A  B,  and  hindered 
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and  prevented  the  water  of  the  said  last-mentioned  ^stream  or  water- 
course from  ninning  or  flowing  along  its  usual  course  to  the  said 
last-mentioned  worius  of  the  said  A  B,  and  from  supplying  the  same 
with  water  for  the  necessary  working  thereof,  as  the  same  ought  to 
have  done,  and  otherwise  would  have  done,  and  wrongfully  and  in- 
juriously kept  and  continued  the  said  fenders,  sluices,  cuts,  and 
watercourses,  so  widened,  deepened,  and  enlarged,  and  the  water 
so  drawn  off  in  larger  quantities  as  aforesaid,  from  thence  hitherto 
and  by  reason  thereoi^  the  water  of  the  said  stream  or  watercourse, 
sufficient  for  the  supplying  of  the  said  last-mentioned  works,  during 
all  or  any  part  of  that  time,  could  not,  nor  did  run  or  flow  to  the 
same,  as  the  same  ought  to  have  done,  and  otherwise  would  have 
done,  and  the  said  A  B,  thereby,  for  want  of  such  suffident  water, 
could  not,  during  all  or  any  part  of  that  time,  use  his  said  last- 
mentioned  works,  or  follow,  use,  or  exercise  his  trade  and  business 
within,  in  so  lai^  extensive,  and  beneficial  a  manner  tt  he  ought 
to  have  done,  and  otherwise  might  and  would  have  don^,  but  was 
thereby,  during  all  that  time,  deprived  of  the  use  and  employment 
of  the  ssud  last-mentioned  works,  and  of  all  the  profits,  benefits,  and 
advantages,  which  he  otherwise  might  and  would  have  made  by 
carrying  on  his  said  trade  and  business  therein,  to  wit,  at,  &c^ 
aforesaid. 
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For  that  whereas  the  plaintiffs,  on,  &;c.,  and  ever  since  have 
been,  and  still  are  seised  in  their  demesne  as  of  fee,  of  two  corn- 
mills  in,  &c,  with  their  appurtenances,  and  the  plaintiff  and  those 
whose  estate  they  have  in  said  miUs,  have,  time  out  of  mind,  had 
the  free  course  of  the  water  at  Ipswich  river,  to  and  from  the  said 
mills,  for  the  use  thereof,  and  the  sole  privilege  of  serving  the  in- 
habitants of  Ipswich  aforesaid,  in  grindiug  their  com  for  the  ac- 
customed and  lawful  toll,  while  they  may  be  duly  served  by  the 
said  mills,  till  the  plaintiflfs  were  disturbed  and  hindered  therein, 
by  the  said  D. ;  and  the  plaintiffs  ought  accordingly  to  hold  said 
mills  with  the  privileges  aforesaid,  freely  and  undisturbed ;  yet  the 
said  D.,  in  no  wise  ignorant  of  the  premises,  but  maliciously  con- 
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triviog  to  disturb  the  plainti£&  in  the  enjojment  of  their  said  miQs, 
with  the  privileges  and  appurtenances  thereof  aforesaid,  and  de- 
priye  them  of  the  profits  thereof,  on  or  about,  &C.,  erected  a  cer- 
tain corn-mill  in  Ipswich  aforesaid,  on  Ipswich  river  aforesaid,  aft 
the  falls  a  little  below  the  plainti£b'  mills  aforesaid,  with  a  dam 
to  the  same,  and  have  continued  and  improyed  the  same  ever  since, 
and  still  do  so ;  whereb j  thej  are  ccmtinuaDj  drawing  a  great  deal 
of  the  plaintiffs'  water,  and  grind  much  of  the  com  of  the  said 
inhabitants  of  Ipswich,  while  thej  might  be  duly  served  by  the 
plaintiffs'  mills  aforesaid,  and  cause  a  backwater  that  hinders  a 
free  course  of  the  stream  of  Ipswich  river  aforesaid,  from  the  plain- 
tiffs' said  mills,  to  the  great  nuisance  of  the  plainti£&'  miUs  afore- 
said, the  destruction  of  the  privileges  thereof  aforesud,  and  to  the 
damage.  See. 


ANOTHXR  70BM  FOB  THB  SAKB. 

Oliver's  American  Precedents^  304. 

For  that  the  plaintiffi,  on,  &c.,  last  past,  were,  and  ever  since 
have  been,  and  now  are,  seised  of  a  certain  water-mill,  called  a 
com  or  grist-mill,  with  the  appurtenances,  situate  in  M.  aforesaid, 
commonly  called  and  known  by  the  name  of  Swan's  Mill,  in  their 
own  demesne,  as  of  fee ;  and  that  the  plaintiff,  abd  all  those  whose 
estate  they  now  have  in  the  said  mill,  with  the  appurtenances,  had, 
and  from  the  time  whereof  the  memory  ci  man  runneth  not  to  the 
contrary,  were  used  to  have,  and  now  ought  to  have,  a  certain 
watercourse,  called  and  known  by  the  name  of  Spicket  Biver, 
running  to  their  said  mill ;  and  being  so  seised,  the  said  D.,  not 
being  ignorant  of  the  premises,  but  intending  to  injure  the  plain- 
tiffs and  deprive  them  of  the  use  and  profit  of  their  said  mill,  did 
at  M.  aforesaid,  on,  &c,  aforesaid,  and  on  divers  times  and  days 
between  that  time  and  the  — ^^  day  of,  &c.,  dig  up  and  remove 
the  banks  of  said  watercourse,  and  divert  a  great  part  of  the  water 
thereof,  so  running  as  aforesaid,  from  their  said  mill,  so  that  the 
said  mill,  which  before  was  able  and  was  used  to  grind  fifty  bushels 
of  com  in  every  twenty-four  hours,  now,  and  during  the  time  afore- 
said, by  readon  of  the  diversion  aforesaid  of  the  said  water,  is  and 
was  able  to  grind  only  four  bushels  of  com  in  every  four-and-twenty 


FORMS  OF  DECLARATIONS.  -g^^l 

hours ;  bj  reason  of  which  the  plaintiffs,  for  all  that  time,  have  lost 
and  have  been  deprived  of  the  profits  of  their  said  mill,  and  still 
continue  deprived  thereof;  to  the  damage,  &c. 


DECLASATION  FOB  BBECTING  A  DJLM  ABOVE  PLAINTIFV^S  DAM. 

diverts  American  Preoedenis,  302. 

For  that  the  plaintiff,  ever  since  the day  of,  &c.,  has  been 

seised  in  his  demesne,  as  of  fee,  and  has  been  in  actual  possession 
of  an  ancient  grist-mill  or  water-mill  to  grind  com,  situate  on  a 
rivulet  or  stream  in,  &c.,  called,  &c.,  together  with  an  ancient 
dam,  to  raise  a  head  of  water  so  l»gh  as  should  be  necessary  for 
said  mill,  and  of  having  the  whole  water  of  said  stream,  without 
obstruction  or  impediment,  flow  into  said  pond,  for  the  benefit  of 
said  mill,  as  ancient  rights  and  privileges  appurtenant  to  said  mill ; 
yet  the  said  D.  hath  since,  to  wit,  on,  &c.,  unjustly  erected  a  new 
dam  across  the  said  stream,  above  the  plaintiffs'  dam  aforesaid, 
within  the  limits  of  the  plaintiffs'  pond  and  ground,  that  he  had  a 
right  to  flow,  and  thereby  cut  off  part  of  his  said  pond,  ponded  the 
water  above,  and  stopped  the  natural  course  of  the  water  with 
which  it  anciently  used  to  run  into  the  plaintiff'  pond ;  and  still 
continues  his  new-erected  dam  and  obstruction  aforesaid,  thereby 
frequently  stopping  the  water  from  coming  to  the  plaintiff^s  said 
mill,  and  obliging  the  same  to  stand  still  for  want  of  water,  and  at 
other  times,  letting  out  the  water  through  said  new  dam,  so  sud- 
denly, and  in  such  large  quantities,  as  to  waste  and  tear  away  a 
great  part  of  the  plaintiff's  said  dam ;  whereby  the  plaintiff's  mill 
aforesaid,  of  the  yearly  value  of,  &c.,  is  rendered  useless ;  all  which 
is  to  the  damage,  &c. 


DECLABATION  FOB  MAKING  BACKWATXB. 

Oliver's  American  Precedents^  303. 

For  that  the  plaintiffs  (husband  and  wife)  were,  on,  &c.,  and 
unto  this  day  are,  seised  in  right  of  said  E.  in  their  demesne,  as  of 

56* 
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fee,  of  a  certain  dose  of  about  four  acres  of  land,  and  of  a  certain 
water-mill  thereon  standing,  with  the  appurtenances,  all  situate  in 
said  S.  And  the  plaintiffs,  and  all  whose  estate,  thej,  in  right  of 
said  £.,  have  in  said  close  and  mill,  from  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  have  had,  until  obstructed  by 
said  D.,  the  free  course  and  use  of  a  stream  of  water,  runnings 
&c. ;  and  the  plaintiffs  still  ought  to  have  and  hold  the  same,  free 
and  undisturbed;  whereof  the  said  D.  was  well  knowing,  and  con- 
triving to  deprive  the  plaintiffs  of  their  profits  of  their  ssdd  mill 
and  close,  there,  on,  &c.,  did  erect  a  dam  across  said  stream,  in 
the  aforesaid  close  of  said  D.,  and  threw  a  great  number  of  stones 
into  said  stream,  on  the  easterly  side  of  said  mill,  and  the  same 

continued  until  the day  of,  &c.,  and  thereby  raised  the  stream 

twelve  inches  above  its  usual  and  due  height,  and  caused  a  back- 
water, hindering  the  free  course  of  said  stream  from  the  siud  miU, 
to  the  great  nuisance  thereof;  and  thereby  obstructed  and  pre- 
vented the  plaintiffs  in  the  use  of  their  said  mill,  and  deprived 
them  of  the  profits  thereof,  for  divers  days  and  times  between  said, 
ice. ;  all  of  which  are,  dec 


DBOLABATION  TOB  OVBRFLOWINO  FLAHTTIIT'S  XEJLDOW. 

Oliver's  Americcm  PrecedenUf  304. 

For  that  the  plaintiff,  on,  &c.,  and  long  before,  and  ever  since, 
was  and  is  seised  of  his  demesne,  as  of  fee,  and  actually  possessed 

of  a  certain  parcel  of  meadow  land,  containing  by  estimation 

acres,  with  the  appurtenances,  situate  in,  &c,  bounded,  Sec ;  and 
whereas  the  water  from  the  said  brook,  [mentioned  in  the  bounda- 
ries] from  the  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary,  in  its  natural  channel,  was  wont  to  run ;  yet  the  said  D., 
not  ignorant  of  the  premises,  but  maliciously  intending  to  deprive 

the  plaintiff  of  the  use  and  profit  of  his  said acres  of  meadow 

land,  on,  &c.,  and  continually  afterwards^  by  the  space  of  one  year 
then  next  following,  the  ancient  course  of  the  water  of  said  brook, 
at,  &c.,  aforesaid,  with  a  certain  sluice  in  the  easterly  side  of  said 
brook,  on,  &c.,  erected  by  him  the  said  D.,  did  obstruct ;  by  rea- 
son of  which  obstruction,  the  water  of  said  brook,  overwhdming 
the  banks  thereof  towards  the  said acres  of  meadow  land, 
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whoUj  OYerflowed  the  same,  and  thereby  spoiled,  carried  awaj,  and 

destrojed hundred  weight  of  the  plaintiff's  haj,  on  the  said 

meadow  land,  then  and  there  Ijing^  and  being  of  the  valae  of 

dollars ;  whereby  the  plaintiff  lost  said  hay,  and  was  deprived  of 
the  profit  of  said  -^—  acres  of  land,  for  a  length  of  time,  to  wit, 
from^  &c.,  to,  &C. ;  all  which,  Sec 


DBOIiAJBATION  VOB  OYSBFLOWIHO   KSADOW  BY  BBBCTIXO  ▲  DAM. 

Oliver's  Amaican  PreeedentSy  805. 

For  that  the  plaintiff,  ever  since  the day  of,  &c.,  has  been 

lawfully  seised  and  possessed  of  a  tract  of  meadow  land,  in,  &c., 
containing,  &c.,  bounded,  &c  ;^  all  of  which  the  said  D.  was  well 
knowing;  but  the  said  D.,  minding  and  contriving  to  injure  the 
plaintiff,  and  deprive  him  of  the  benefit  of  his  mdadow  land,  hath 

ever  since  the  said day  of,  &&,  maintained  and  kept  up,  and 

continued  a  mill-dam,  in,  dec,  aforesaid,  across  a  brook,  there  com- 
monly called  Stony  Brook ;  and  by  means  thereof  caused  the  water 
of  the  brook  aforesaid  to  overflow  and  drown  the  plaintiff's  meadow 

land  aforesaid,  ever  since  the  said day  of,  dec. ;  whereby  the 

plaintiff's  grass,  growing  in  his  meadow  aforesiud,  within  the  time 

aforesaid,  and  of  the  value  of dollars,  has  been  made  worse, 

damnified,  and  destroyed ;  and  his  meadow  land  aforesaid  is  be- 
come spongy,  rotten,  and  impassable ;  and  the  plaintiff  has  also, 
during  the  time  aforesaid,  thereby  been  prevented  clearing  his  said 
meadows. 


DSCLABATION  TOB  THB  SAME  JLND  SFSOIAL  DAMAGB. 

OUvei^s  Ameriean  PreeedenUt  805. 

For  that  whereas  the  plaintiff,  on,  &c.,  at,  dec,  was  and  ever 
since  hath  been  seised  in  fee  of  three  acres  of  meadow  land,  situ- 
ate, dec,  lying  on  each  side  of  the  brook,  commonly  called  Steep 
Brook,  and  bounded,  dec,  and  the  said  D.,  by  means  of  a  mill- 
dam,  by  him,  on,  dec,  erected  on  his  own  land'  and  across  said 
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brook,  in,  &c.,  aforesaid,  and  by  him  ever  since  the  said daj 

of,  &C.,  continned  there  across  the  brook  aforesaid,  hath  obstmcted 
and  stopped  the  natural  course  of  the  water  of  the  brook  aforesaid, 
and  thereby  caused^  it  to  overflow  and  drown  the  phuntiff's  meadow 
aforesaid,  ever  since  the  said day  of,  &c ;  whereby  the  plain- 
tiff's grass,  growing  on  the  same  meadow,  in  that  time,  of  the 
value  of,  &C.,  hath  been  greatly  damnified,  his  meadow  aforesaid 
made  spongy,  rotten,  and  good  for  nothing,  and  forty  lengths  of 

the  plaintiff's  four-rail  fence,  of  the  value  of dollars,  on  the 

said  meadow  at  the  time  aforesaid  standing,  has  been  taken  up  and 
carried  away. 


dbculbation  fou  cuttixq  a  wates-pife  which  conyeted  wateb  to 
plaintiff's  house,  whbeebt  the  flaiktiff  was  defbited  of  WA- 
tee,  and  put  to  gbeat  tbouble  akd  exfemb  in  fbocubino  wateb 

FOB  HIS  NBCESSABT  USB. 

S  Wentw.  567. 

I 

For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  on,  &c., 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  lawfuUy  pos- 
sessed of  and  in  a  certain  messuage  or  dwelling-house  and  yard 
thereto  adjoining,  with  the  appurtenances,  situate  and  being  at, 
dec,  in  which  said  messuage  or  dwelling-house  the  said  plaintiff 
and  his  family,  during  all  the  time  aforesaid,  inhabited  and  dwelt : 
And  whereas,  long  before  and  at  the  time  of  the  committing  of  the 
grievance  hereinafter  next  mentioned,  there  was  a  certain  wooden 
pipe,  lying  and  being  under  ground  near  to  the  said  messuage  of 
him  the  said  plaintiff,  by  and  through  the  means  of  which  said  pipe, 
and  of  a  certain  leaden  pipe  fastened  in  and  affixed  to  the  same, 
and  extending  and  coming  from  the  aforesaid  wooden  pipe  unto 
and  into  the  foresaid  yard  of  the  said  plaintiff,  and  the  said  plain- 
tiff, and  all  others  of  the  occupiers  and  possessors  of  the  said  mes- 
suage, &C.,  were,  during  all  the  time  aforesaid,  used  and  accus- 
tomed to  be,  and  were  supplied,  and  stUl  ought  to  be  supplied  with 
water,  to  be  used,  spent,  and  employed  by  the  occupiers  and  pos- 
sessors of  the  said  messuage,  &c.,  with  the  appurtenances  respect- 
ively ;  yet  the  said  defendant,  well  knowing  the  premises  aforesaid, 
but  contriving  and  maliciously  intending  wrongfully  and  unjustly 
to  hurt,  injure,  and  prejudice  the  said  plaintiff,  and  to  deprive  him 
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of  water  for  the  necessary  use  of  the  said  plaintiff  and  his  family 
residing  in  the  said  messuage,  &C.9  whilst  the  said  plaintiff  was  so 
possessed  of  the  said  messuage,  &c.,  to  wit,  on,  &c.,  at,  &c., 
wrongfuUy  and  unjustly,  injuriously  and  maliciously,  cut  into. and 
through  the  aforesaid  wooden  pipe,  and  separated  and  divided  the 
same,  and  caused  and  procured  the  said  wooden  pipe  to  be  cut  into 
and  through,  and  separated  and  divided,  and  wrongfully  and  inju- 
riously kept  and  continued  the  said  pipe  so  cut  into  and  through 
and  separated  and  divided,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  twelve  months  then  next  following ;  whereby  he  the  said 
plaintiff  was  for  a  long  space  of  time,  to  wit,  for  and  during  all  the 
time  aforesaid,  wholly  deprived  of  water  to  be  used,  spent,  and 
employed  by  him  the  said  plaintiff  and  his  family  in  the  said  mes- 
suage, &c.,  of  him'  the  said  plaintiff,  and  was  thereby,  during  all 
the  time,  put  to  great  trouble  and  inconvenience,  and  was  forced 
and  obliged  to,  and  did  lay  out  and  expend  divers  sums  of  money, 
to  wit,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  twenty  pounds,  in,  and  about  the  furnishing  and  sup- 
plying of  water  for  the  necessary  use  and  purposes  of  him  the  said 
plaintiff  and  his  family  in  his  said  messuage,  or,  &c. ;  and  he  the 
said  plaintiff  was,  hath  been,  and  is,  on  occasion  of  the  committing 
of  the  grievance  aforesaid,  otherwise  greatly  injured  and  damnified, 
to  wit,  at,  &c.,  aforesaid. 


INDEX. 
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ACTION, 

none  lies  to  recover  poneaaion  of  a  waterconne,  eo  nomine,  8. 
See  Action  on  the  Case — Assumpsit —  Covenant, 
ACTION  ON  THE  CASE, 

the  proper  remedy  for  consl^quential  mjuries  to,  and  by  means  of,  a 
watercourse,  895-898. 

by  whom  to  be  brought,  398  -  402. 

against  whom  to  be  brought,  402  -  405. 

may  be  brought  for  every  continuance  of  nuisance,  402. 

of  the  declaration  in.    See  Pleading, 
ABATEMENT, 

remedy  by,  for  injuries  to,  and  by  means  of,  a  watercourse,  889. 

reasonable  care  required  in  its  exercise,  390  -  392. 

nothing  can  be  abated  until  it  actually  becomes  a  nuisance,  392. 

of  public  nuisances,  in  rivers  which  are  public  highways,  56 S. 

See  Public  River, 
ADVERSE  lENJOTMENT. 

See  Presumption  of  QranU 
AGREEMENT.    See  Contract, 
ALLUVION, 

its  characteristic,  and  to  whom  alluvial  increases  belong,  58-57. 

rule  as  to  the  division  of,  between  opposing  claimants  to,  55,  56. 
APPURTENANCE.    SeeAK/&. 

what  will  pass  as,  without  being  named,  158  -167. 

And  see  Mills — Lex  Loci, 
ARBITRAMENT  AND  AWARD, 

right  to  the  use  of  a  watercourse,  as  determined  by,  279  -  285. 


672  INDEX, 

ASSIZE  OF  NUISANCE, 

one  of  the  ancient  remedies  for  the  diversion,  &c.,  of  a  wateioonzse, 

394. 
how  lately  recognized  in  Pennsylvania,  394,  note. 
ASSUMPSIT, 

when  action  of,  lies  for  the  use  and  occupation  of  a  wateixxmrse,  274, 
443. 
AAHQLSION, 

change  of  soil  by,  as  affecting  the  right  to,  60. 


BACKWATER.    See  Flomng  Land. 
BOUNDARY, 

of  hmd  on  a  watercourse,  oonstmodon  of,  11  -41. 

And  see  Riparian  Proprietors  —  Watercourse, 
of  land  on  a  lake  or  pond,  41  -•  44. 
of  military  lands  in  Ohio  on  rivers,  40. 

when  a  watercourse  la  the  boundary  between  two  estates,  of  the  right 
of  use  of  the  water  by  the  owners  of  each,  100  -  109. 


CHANCERY.    See  Equity. 
CONTRACT, 

of  the  right  to  the  use  of  Ik  watercourse  as  depending  on  special  agree* 
ment,  255. 

And  see  Covenant, 
personal  contracts  in  respect  to  the  use  of  a  watercourse,  and  the  con- 
struction of  particular  contracts,  273  -  279. 

And  see  Arbitrament  and  Award. 
COVENANT, 

what  amounts  to,  255. 

real  in  respect  to  a  watercourse,  256  -  273. 

and  its  strong  resemblance  to  an  easement,  256. 

to  make  covenant  run  with  the  land  there  must  be  a  privity  of  contract 

or  estate,  257,  et  seq, 
assignee  of  grantee  may  maintain  an  action  on  covenant  of  wairanty, 

269. 
when  assignee  may,  after  he  has  assigned  the  ^venant,  260. 
in  case  of  a  watercourse,  260. 

against  all  encumbrances,  does  not  run  with  the  land,  263  -  265. 
assignee  of  a  covenant  chargeable,  though  the  word  '*  asBign8''is  not 

mentioned  in  it,  270,  271. 
an  heir,  when  bound  by  ancestor's  covenant,  though  not  mentioned 
in  it,  272. 
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COVENANT,  corUinued. 

action  of,  when  maj  be  faronght  for  an  injniy  tOj  or  hj  maana  of,  a 
watercourse,  440  -  443. 

DAMAGES, 

not  necessary  to  prove  actual  damage  in  an  action,  for  diverting 
watercourse,  flowing  land,  &c.,  135,  427,  433,  449. 

And  see  Evidence. 
DAMS, 

detention  of  water  by,  and  its  evaporation,  &C.,  116-120. 
must  be  built  sufficiently  strong  to  protect  land  below  from  being 
suddenly  inundated,  and  the-  degree  of  care  required,  835,  336, 
347-350. 

See  Flowing  Land, 
DEVISE, 

of  <<  mill  and  appurtenances,"  what  passes  by,  155-158. 
DIVERTING  A  WATERCOURSE, 
illegal,  97-109. 

of  a  subterranean  diversion,  109  - 115, 151. 
when  a  watercourse  divides  two  estates,  100-109. 

EASEMENT, 

the  right  of  use  to  a  watercourse,  when  an  easement,  90. 
when  a  natural  and  when  an  artifidal  easement,  141, 163,  285. 
meaning  of^  and  how  distinguished  fixim  profit^  142,  285. 
same  as  service  in  the  Civil  Law,  142. 
most  common  kinds  of,  143. 

extent  of,  in  a  watercourse,  how  determined,  144-153, 353  -  372. 
when  secondary,  or  implied  by  law,  158-167, 358. 
how  expressly  created,  168  -  173,  285. 

And  see  SUOule  of  FraudB^ 
extinguished  by  unity  of  pooession. 

See  Unity  of  Poisession.  ' 
created  by  presumed  grant 

See  Prescription — Preiwnptian  of  QranL 
how  extinguished,  otherwise  than  by  unity  of  possessiinu 
•  See  Non-  User — ExtingwihmenL 

difference  between,  and  a  right  conferred  by  parc^  license,  285. 

And  see  Parol  Ueente. 
EMINENT  DOMAIN, 

of  the  right  of,  as  applied  to  private  property  in  a  watevoourse,  457  - 

478,  541. 
universality  and  limit  of  right  of,  in  general,  457. 
as  a  part  of  the  English  biw,  458-461. 

as  a  part  of  the  .constitutional  biw  of  the  United  States,  461  -466. 

57 
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EMINENT  DOMAIN,  eanHnued. 

property  taken  mart  be  for  public  uMy  458>461|  466-472,487- 

490. 
of  the  nature  and  kind  of  compensation  required  to  be  made,  472- 

476.        • 
muBt  be  in  money,  472. 
where  what  is  left  of  the  property  taken  from,  is  increased  in  Talnci 

473,  474. 
of  the  proTisaon  for  indemnity,  475  -  478. 
acts  for  the  encouragement  and  support  of  mills,  founded  upon  the 

right  of,  487  -  490. 
EQUITY, 

parol  license  for  the  enjoTment  of  a  watercourse,  when  not  reyocable 

in  equity,  818-  326. 
of  the  remedy  by  injunction,  to  restrain  apprehended  injury  to,  and 

by  means  of,  a  watercourse,  444  -  457,  571,  572. 
and  if  the  right  will  be  injured,  not  necessary  to  set  forth  actual 

damage,  449,  450. 
but  the  plaintiff's  title  must  appear  on  the  foce  of  the  bill  to  be  well 

established,  452,  453. 
-    in  case  of  a  corporation  claiming  a  right,  under  legisIatiTe  authority 

to  abate  a  mill-dam,  454. 
no  objection  to  an  injunction,  that  the  phuntiff  has  commenced  an 

action  at  law,  455. . 
if  a  court  has  not  a  general  equity  jurisdictioD,  it  must  appear  that 

the  case  is  within  the  jurisdiction,  in  the  bill,  456. 
courts  of,  have  jurisdiction  over  public  nuisances,  565. 
ESTOPPEL, 

the  doctrine  of,  as  applied  to  parol  licenses  for  the  use  of  a  water- 
course, 826  r  880. 
EVIDENCE, 

not  necessary  to  prove  acttuU  damage  in  an  action  for  the  diTeision, 

&C.,  of  a  watercourse,  flowing  land,  &c.,  185, 427-488, 449. 
parol,  as  to  boundary  pn  a  watercourse,  41. 
of  what  is  an  adyexse  enjoyment,  486. 

And  see  Presumption  of  Grant 
under  grants,  of  extent  of  right  to  flow,  368  -  866. 
in  mitigation  of  damages,  in  an  action  for  the  diyenion  of  a  water-* 

course,  488« 
of  verdict  and  judgment,  in  a  fonner  suit,  in  an  action  for  the  con- 
tinuance of  a  nuisance,  434. 
as  to  the  admissibility  of  certain  witnesses  in  an  actioh  for  diverting, 

8ec.,  87. 
of  the  plaintsfTs  own  declarations,  488. 
of  a  former  judgment,  489. 
.    plaintiff  must  prove  a  possessory  or  a  reversionary  interest,  426. 
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EXCEPTION, 

in  grants  of  water. 

See  ReservaHan. 
of  a  mill-ate,  to  what  extent  an  exception  of  the  aoil,  180. 
EXTINGUISHMENT. 

See  Non-User, 
when  an  easement  hj  prescription,  becomes  extinguished  by  an 
abandonment  short  of  a  period  of  twenty  years,  —  the  doctrine 
considered,  244-254,385. 
by  non-nser,  accompanied  by  certain  acts  of  the  party  entitled  to  the 

easement,  247,  et  seq, 
the  difference  as  to  the  extingiushment  of  an  easement  acquired  by 
prescription,  by  a  mere  non-user,  and  of  an  easement  acquired  by 
deed,  252,  885. 
by  unity  of  possession.  See  Unity  of  Possession. 

FISHERY, 

right  of  in  a  watercourse,  as  incident  to  riparian  ownership,  61-71. 
subject  to  dower,  68. 
right  of  co-heirs  to,  69. 

trespass  lies  for  injury  to  it,  and  ejectment  to  recoyer  it,  70. 
of  a  several  fishery,  71-75. 
of  a  free  fishery,  75,  76. 
of  a  common  of  fishery,  77-79. 
right  of  as  derived  from  special  grants,  79,  81. 
use  of  right  of,  by  seines,  67,  81. 
as  regulated  by  statute  in  Massachusetts  and  Maine,  82. 
the  extent  of  the  right  of  use  of,  by  the  Common  Law,  83. 
obstruction  of  the  passage  offish,  84,  90. 

right  of,  in  public  rivers  subservient  to  right  of  navigation,  558-562. 
FLOWING  LAND, 

right  of,  as  an  easement,  and  to  be  conveyed  by  instrument  in  writing, 

172. 

And  see  Parol  License. 
the  easement  of  flowing  land,  when  and  how  extinguished,  248, 

885. 
overflowing  land  above,  by  means  of  dams,  &c.,  illegal,  330-885. 
so  of  flooding  bind  below,  885-340. 

the  right  of  erecting  works  to  protect  land  from  inundation,  332-  385. 
dams  must  be  built  sufficiently  strong  to  resist  floods  and  prevent  land 

below  from  being  suddenly  inundated,  335. 
and  the  degree  of  care  required,  336. 
discharging  water  on  land  below,  with  the  view  of  being  relieved  from 

a  surplus,  337,  338. 
bind  injured  by  water  percdated  through  the  soil,  839. 
backwater  upon  a  mill,  840  -  350. 
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FLOWING  LAND,  continued. 

the  extent  to  which  the  water  may  be  thrown  backwaitb,  340,  342, 
344. 

'  difficulty  sometimes  in  detennining  when  backwater  is  occasioned  by 
a  dam,  345,  346. 

when  backwater  is  occasioned  by  extraordinary  floods,  347-350. 

no  right  to  flow  acquired  by  prior  occupancy,  350  -  363. 

right  to  flow  or  cause  backwater  as  created  by  special  grants  and 

reserrations,  353  -  372. 
by  prescription, or  twenty  years'  enjoyment,  372-387. 

And  see  Presumption  of  QratiL 
under  a  parol  license. 

See  Parol  License. 
under  the  authority  of  the  legislature. 

See  Statutes  authorizing  the  Flowing  of  land. 

GEANT, 

by  a  State  conveying  land  including  watercourses,  construction  of, 

6-10,  12-14. 
by  the  United  States,  14. 
of  right  of  fishery.    See  Fishery. 

of  land,  includes  a  watercourse,  5  - 1 7,  90  -  97, 105, 141, 152. 
of  land  bounded  by  a  watercourse,  construction  of,  17,  41. 
of  land  bounded  by  a  lake  or  pond,  construction  of,  41-44. 
in  grants  of  land,  the  watercourse  may  be  reserved,  17, 18. 

And  see  BeseroaHon. 
grant  of  a  inill,  what  it  conveys. 

See  Mais -^  Lex  Loci, 
primd  facie  right  to  watercourse,  as  abridged  by,  141. 
extent  of  special  grant  of  water  privilege,  how  demurred,  144-153. 
difference  between  a  grant  of  water,  and  a  grant  of  water-power, 

144-153. 
grant  of  surplus  water,  150. 
every  thing  will  pass  by,  without  which,  what  is  granted  cannot  be 

enjoyed,  158-167,  858-361. 
but  not  what  is  merely  convenient,  165, 166. 
of  an  easement  in  a  watercourse,  when  presumed. 

See  Presumption  of  Grant. 
extent  of  right  of  flowing  land  as  determined  by,  353  -  372. 
parol  evidence  when  admisdble  to  explain,  363  -  366. 
HEREDITAMENT, 

right  to  watercourse  a  corporeal  hereditament,  5,  8. 
and  a  part  of  the  freehold,  5,  8,  and  90-97. 
when  an  incorporeal  heroditament,  141. 
fflGHWAY. 

See  PvbUc  River. 
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INCORPOREAL  HEREDITAMENT, 

when  a  nght  to  the  use  of  a  ifatercoune  is,  141. 

And  see  Easement. 
cannot  be  created  fvithont  deed,  devise,  or  record,  168  - 178. 

And  see  SuUute  of  Frauds. 

INDICTMENT, 

lies  for  obstraction  to  rivers  wbich  are  public  highways,  562. 

And  see  PMh  River. 
INJUNCTION.    See  Equitu. 
IRRIGATION, 

diversion  of  watercourse  for  purposes  of,  considered,  120-  ISO. 

right  of  acquired  by  prescription,  120, 123. 
ISLANDS, 

in  a  watercourse,  as  to  ownership  in,  and  how  they  are  divided  between 
opponte  riparian  owners,  44  -  58. 


JURISDICTION.    See  Lex  Loci 

an  action  will  not  lie  for  the  diversion  of  a  wsteiooorse,  where  the 
premises  injured*  are  situated  in  another  State,  421. 

LAKES  AND  PONDS, 

construction  of  boundary  of  land  upon,  41-44. 
direction  between  natural  and  artificial,  41  -44. 
soil  of,  when  relicted  to  whom  it  belongs,  59. 

Qe»  MUrPonds. 
LAND, 

maxim  in  relation  to  extent  of  property  in,  5. 
includes  streams  of  water,  5  et  seq,,  90-97.    And  see  Grant. 
LEGISLATURE. 

See  Eminent  Domain  —  Staivles  authorizing  ike  Flowing  of  Land  — 

Public  River. 
LEX  LOCL 

If  water  flows  to  a  mill  in  another  State,  and  the  use  is  annexed  to  it, 
it  is  governed  by  the  laws  of  the  State  where  the  mill  is,  167. 
LICENSE. 

See  Parol  License. 
LIGHT, 

right  to,  as  acquired  by  use,  and  lost  by  disuse,  204,  note,  240»  244- 
247,  809  -  815. 
LIMITATIONS,  (STATUTE  OF) 

enjoyment  of  watercourse  for  space  of  time  limited  for  right  of  entry 
on  land,  creates  a  right  to  the  water. 

See  Presumption  of  Qrant* 

57  * 
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MILLS, 

grant  of  a  mill  carries  the  right  to  the  water  and  aoilf  90, 155-158} 

167. 
"  mill  and  appurtenances,"  what  passes  bj,  153  - 158. 
what  passes  by  grant  of,  without  the  word  "  appurtenances,"  158-167, 
358-361. 

And  see  Lex  Loeu 
backwater  upon.    See  Flotoing  Land, 

right  of  mill-owners  to  flow  land  under  authority  of  the  legislature. 
See  Statutes  authorvdng  the  Flomng  of  Land. 

NAVIGABLE  RIVER. 

See  Public  River, 
NAVIGATION, 

public  right  of,  in  public  rivers,  superior  to  right  of  fishery,  558-562. 
NON-USER, 

of  prescriptiye  right  to  an  easement  for  twenty  years,  the  right  lost 

by,  201,  240-244,  385. 
when  for  a  period  of  twenty  years.    See  ExtinguiskmenL 
NUISANCE, 

diverting  or  obstructing  watercourse,  flowing  land,  &c.,  actionable,  as 
a  private,  388. 
•  difference  between  and  a  trespass,  388,  395  -  398. 
remedies  for,  389  -  898. 

equity  has  jurisdiction  over  private  nuisances,  444-457. 
public,  becomes  private,  when  an  individual  suffers  special  damage, 
563,  571. 

OCCUPANCY, 

a  riparian  proprietor  acquires  no  right  to  divert  or  detain  the  water 

by  mere  prior  occupancy,  130  - 136. 
difference  between  mere  occupancy  and  a  prescriptive  use,  183  - 136, 

245,  851. 
no  right  of  flowing  land,  or  causing  backwater  created  by,  850  -  353. 

PAROL  LICENSE, 

of  the  right  to  the  use  of  a  watercourse  as  depending  on,  285-330. 
difference  between  a  right  acquired  by,  and  an  easement,  285,  295. 
conveys  no  assignable  or  descendible  interest,  285,  et  seq, 
extent  of  the  right  derived  from,  in  general,  286-295. 
revocable  by  the  licenser,  286. 
but  nevertheless  conveys  a  limited  interest,  287. 
affords  a  defence  td  an  action,  288  -  293,  387. 
does  not  purport  to  convey  an  interest  in  land,  293. 
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PAROL  LICENSE,  continued. 

what  18  evidence  of  a  license,  294. 

extent  of  the  right  derived  from,  when  executed,  as  conye}ing  or  not 

an  interest  in  land,  fully  considered,  295  -  818,  387. 
equitable  doctrine  concerning,  317  -  826,  387. 
when  not  revocable  in  equity,  as  in  case  of  money  expended,  &c., 

317-326,887. 
the  doctrine  of  estoppel,  as  applicable  to,  826  -  880. 
when  it  terminates  without  any  act  of  revocation,  325. 
claim  for  damages,  under  statutes  of  flowing,  waived  by,  500  -  504. 

PLEADING. 

See  Action  on  (he  Case. 
of  the  declaration  in  an  action  for  injuries  to,  and  by  means  of,  a 

watercourse,  405  -  422. 
how  plaintiff's  title  must  be  set  forth,  405  -  408. 
right  declared  must  be  the  same  as  the  right  proved,  408  -  412. 
when  the  plaintiff  declares  as  reversioner,  412. 
statement  of  the  breach,  413  -  418. 
the  action  locaL    See  Venue. 
pleading  to  the  declaration,  422  -  426. 
one  prescription  cannot  be  pleaded  against  another,  425. 
PKESCBIPTION, 

next  necessary  to  chiim  by,  property  in  a  natural  watercourse,  128, 

note. 
right  of  irrigation,  as  acquired  by,  120, 128. 
right  to  easements,  in  general,  acquired  by,  201,  204. 
difference  between,  and  a  mere  prior  occupation,  188  - 186,  245. 
foundation  of  the  doctrine  of,  200  -  208. 
one  prescription  cannot  be  pleaded  against  another,  425. 

See  Presumption  of  Grant. 
having  land  under  the  statute,  504  -  507. 
PEESUMPnON  OF  GRANT. 

See  Prescription. 
of  an  easement  in  a  watercourse,  203  -  240. 
grant  of  an  easement  presumed  by  analc^  to  the  statute  of  limita> 

tions,  203  -  210. 
how  as  to  an  artificial  watercourse,  206. 
the  enjoyment  must  be  adverse^  210  -  224. 
must  be  peaceable  and  uninterrupted,  210  -  215,  875. 
fnust  be  open  and  notorious,  215,  875. 
must  also  be  as  of  rights  216  -  224,  375. 
as  to  the  conclusiveness  of  the  presumption,  217  -  222. 
enjo3rment  must  be  with  an  intent  to  cUim,  221. 
of  the  burden  of  proving  the  enjoyment  adversei  221. 
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PRESUMPTION  OP  GRANT,  continued. 
conditional  grant  when  presmned,  222. 

right  presumed  comiiienrarate  with  the  enjoTment,  224-231, 279  - 
385. 

of  the  presumptioa  as  relates  to  parties  not  in  possession,  as  xever- 

rfonexs,  &c.,  231  -  235,  386. 

and  to  persons  under  a  legal  disability,  237  -  2i0. 

how  the  presumed  right  becomes  extinguished. 

See  ExHnguuhmeni — Non-Uaer — Umty  ofPoaenum. 

doctrine  of,  inapplicable  to  public  rights,  254. 

And  see  Public  Rwen, 

doctrine  of,  as  applied  to  flowing  land  and  backwater,  372  -  387, 504  - 
507. 

PROFIT, 

as  distinguished  from  easement,  142,  285. 
PUBLIC  RIVER, 

when  a  watercourse  is  a  public  river,  or  highway  by  water,  535  -  542. 

the  law  respecting,  why  of  much  importance  in  this  country,  536. 

what  constitutes  a  public  river,  537. 

may  be  used  as  a  highway  when  frozen,  538. 

private  river  made  beatable  at  the  owner^s  expense,  539. 

the  diversion  of,  540. 

legblature  cannot  make  a  private  river  public,  witibout  compeiwatiop, 
541. 

distinction  between  rivers  boatable  and  "  navigable,"  542-  551. 

public  right  to  the  banks  of  public  rivers,  551  -  554. 

obstruction  to  the  navigation  of,  554-562. 

remedies  for  obstructicm  to  navigation,  562,  et  $eq. 


QUOD  PERMITTAT  PROSTENERE, 

one  of  the  ancient  remedies  for  injuries  to,  and  by  means  of^  a  water- 
course, 394. 


RELICTION, 

what  is,  57. 

to  whom  the  soil  of  watercourses  relicted  belongs,  57, 58. 
'       soil  of  lakes  relicted,  to  whom  it  belongs,  59. 
RESERVATION, 

of  water  rights,  in  grants  of  land,  17,  18, 173  - 191. 

distinction  between  a,  and  an  exception,  174  -177. 

in  what  manner  to  ascertain  what  is  intended  to  be  reserved,  or  ex- 
cepted, 185-191. 

when  a  reservation  is  imj^ed,  189, 190. 

of  right  to  flow  in  grants  of  land,  S66-372. 
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RIPARIAN  PROPRIETORS, 
who  are,  10, 17-41. 
^yportionineiit  of  the  nght  to  the  soil  of  a  waterooone,  between,  10- 

17.    SeeBotmdary. 
their  right  of  fishery.    See  Fiaheiy* 
their  right,  in  general,  to  the  use  d  the  water.    See  Watercourse. 

SERVICE  OR  SERVITUDE, 

of  the  Civil  l4iw,  ha  resemblance  to  easement,  142, 191. 
STATE,  / 

eonstmction  of  grant  by,  of  hind  ccmtainiiig,  or  bounded  by,  a  water- 
coarse.    See  GranL 
STATUTE  OF  FRAUDS, 

no  easement  or  interest  in  land,  can  be  oonToyed  under,  without  writ- 
ing, 168-173. 
never  by  parol  license,  285  -  818. 

but,  in  equity,  parol  license  not  revocaUe,  when,  under  it,  m<Miey  has 
been  expended,  &C.,  818  -  826. 

And  see  Petrel  License. 
STATUTES  AUTHORIZING  THE  FLOWING  OF  LAND, 

as  founded  on  the  doctrine  of  eminent  domain,  and  their  origin  in  this 

country,  478,  479. 
the  provisions  of,  in  different  States,  480  -  484. 
their  effect  in  abolishing  the  Common-Law  remedies,  484-487. 
the  "  public  good,"  as  their  basis,  487  -490. 
do  not  authorife  the  flowing  upon  existing  mills,  490-492. 
when  and  how  land  becomes  condemned  to  be  flowed,  482-496. 
how  a  mill  once  used  becomes  abandoned,  496  -  500. 
claim  for  damages  waived  by  parol,  500  -  504. 
of  the  comphiint,  under  the  Statute  of  Massachusetts,  and  the  pro- 
ceedings under  it,  509  -  526. 
also  of  Maine,  526  -  535. 
SUBTERRANEAN  DIVERSION  OF  WATER, 

whether  the  law  applicable  to  diverting  a  watercourse  on  the  surface 
of  the  land,  apf^es  to  springs  under  ground,  109- 115, 151. 

"  THREAD  OP  THE  RIVER," 

the  boundary  as  between  opposite  riparian  owners,  10,  et  seq. 

And  see  Boundary. 
TWENTY  YEARS. 

And  see  Presumption  of  Grant. 

UNITED  STATES, 
construction  of  grants  by,  of  land  containing,  or  bounding  on  a  water- 
course.   See  GranL 
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UNITY  OF  POSSESSION, 

doctrine  of,  considered,  191  -  200. 

artificial  easements  in  a  watercourse  extinguished  by,  191, 192,  253, 

385. 
but  not  a  natural  easement,  193, 194.  ^ 
easements  of  absolute  necessitj  not  extinguished  hy,  195-198. 

where  a  tenant  holds  bj  a  defective  title,  and  an  easement  in  the  land 

hy  a  valid  title,  198. 

as  created  bj  act  and  operation  of  law,  199. 

VENUE, 

an  action  on  the  case  for  diverting,  &c.,  a  watercourse,  is  local,  418. 

and  must  be  proved  to  have  been  done  in  the  county  where  the  venue 
is  laid,  418. 

but  the  nuisance  may  be  proved  to  have  been  done  at  any  place 
within  the  county,  419. 

when  the  injury  is  caused  by  act  done  in  one  county  to  land  in  ano- 
ther, the  venue  may  be  laid  in  either,  420,  570. 

but  an  action  will  not  lie  for  the  diversion  of  a  watercourse,  where  the 
premises  injured  are  in  another  State,  421. 

that  is  not  a  question  o£  venue  but  of  jurisdiction,  421. 

WATERCOURSE,  • 

meaning  of,  1-5. 

right  of  property  in,  how  derived,  6-10. 

how  apportioned  between  opposite  riparian  owners,  10  - 17, 100- 109. 
when  persons  become  riparian  owners,  17-41. 
difference  between  boundary  upon  and  boundary  on  a  lake  or  pond, 

41-44. 
the  safest  boundary  of  real  estate,  11. 
division  of  property  in,  as  between  tenants  in  common,  15. 
when  divided  by  an  island,  how  apportioned,  16. 
insular  rights  in.    See  Islands. 
alluvial  rights.    See  AUuuion. 
right  of  fishery.    See  Fishery, 

of  the  general  right  of  riparian  owners  to  the  use  of,  90-97. 
as  a  corporeal  or  incorporeal  hereditament,  90-97, 141,  et  seg. 
the  diversion  of,  illegal,  97-109. 
subterranean  diversion,  109  - 115. 
obstructing  the  water  illegal,  115-120. 
of  the  right  to  use  for  irrigation,  120  -  130. 
prior  occupation  of,  130-136. 
injury  to,  by  rendering  it  unwholesome,  136-^140. 
right  to  use  of,  as  derived  from  special  grants  and  reservations,  141  - 

200. 
easements  in  a,  how  created,  168  - 173. 
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WATERCOURSE,  continued. 
and  how  reserved,  178  - 191. 

and  extinguished  hy  unity  of  possession,  191  -  200,  258. 
right  to  use  of  a,  as  deriyed  from  prescription  or  presumed  grant, 

200  -  240. 
and  as  lost  hj  non-user,  240  >  258. 
right  to  use  of,  as  depending  on  contracts  and  agreements  in  writing, 

255-279. 
and  on  arbitrament  and  award,  279  -  285. 
and  on  parol  and  verbal  licenses,  285  -  880. 
of  inundation  and  backwater,  880  -  888. 
the  nature  of  the  injuries  to,  and  by  means  of,  remedies,  &c.,  888, 

ei  seq. 
of  the  rights  of  *^  eminent  domain,''  as  applied  to  private  property  in, 

457,  458. 
of  the  right  to  flow  land  under  the  statute,  478  -  586. 
of  such  watercourses  as  are  subject  to  the  public  use,  585  -  572. 

And  see  Public  River. 


WAY, 

as  to  right  of,  for  access  to  a  watercourse,  141, 158. 
right  of,  belongs  to  most  important  class  of  easements,  148. 
use  of,  may  be  limited,  as  to  time,  place,  and  mode  ofusing  it,  148. 
how  right  of,  may  become  extinguished,  195, 198,  250. 
And  see  Non-User — Extinguishment —  Unity  of  Possession. 
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